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CASES 

IN  THK 

Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1882. 


Ming  V.  The  State. 

Indictment  for  Burglary. 

1.  Srtfficlencij  of  proof  in  criminal  cane. — While  the  hiw  requires  that 
the  guilt  of  the  actuised  in  criminal  cases  should  be  fully  proved,  that  it 
should  be  established  beyond  a  reasonaVile  doubt,  it  (loes  not  reijuire 
that  each  fact  which  may  aid  the  jury  in  reaching  the  conclusion  of  guilt 
should  be  clearly  proved  ;  it  is  snHicient  if,  upon  tiie  whole  evidence,  the 
jury  are  al)le  to  pronounce  that  the  defendant's  guilt  is  proved  to  a  moral 
certainty. 

2.  When  refusal  to  charge  a»  requested  free  from  error. — An  instruction 
to  the  jury,  requested  by  a  defendant  in  a  criminal  case,  which  is  not 
framerl  in  reference  to  the  evidence,  or  which  is  wanting  in  clearness, 
certainty,  or  directness,  may  be  refused. 

3.  Same. — The  refusal  by  the  primary  court  to  give  a  charge  re- 
quested by  the  defendant,  in  a  criminal  case,  asserting  that  "  nothing 
can  be  considered  against  the  defendant,  except  that  which  clearly  aj)- 
pears  in  the  evidence,"  is  free  from  error. 

Ai'PKAL  from  Rke  Circuit  Court. 

Tried  l)ef()re  Hoii.  John  P.  TIubbaud. 

The  appellant  was  indicted  for  burglary,  and  was  tried  and 
convicted.  So  far  as  disclosed  by  the  bill  of  exceptions,  there 
was  no  controversy  on  the  trial  in  the  coni't  below,  that  the  of- 
fense had  been  committed,  but  the  controversy  was  as  to 
whether  the  defendant  was  the  guilty  agent;  the  evidence  for 
the  State  tending  to  show  that  he  was,  and  that  for  the  defend- 
ant tending  to  show  that  lie  was  not.  The  only  e.xception  re- 
served was  the  refusal  of  the  court  to  give  the  charge  re- 
quested by  the  defetidant,  which  is  copied  in  the  opinion. 

Wm.  H.  Parks  and  W.  D.  Roberts,  for  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 
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2  SUPREME  COURT  [Dec.  Term, 

[Ming  V.  The  State.] 

BRICKELL,  C.  J. — Tlie  only  error  whicli  is  supposed  to 
have  been  committed  in  tiiis  cause,  is  the  refusal  of  the  court 
below,  on  request  of  the  defendant,  to  instruct  the  jurv  as  fol- 
lows: "That  nothins:  can  be  considered  against  the  defend- 
ant, e.xcept  that  which  clearly  appears  in  the  evidence."  The 
purpose  of  the  instruction  is  not  indicated,  nor  is  its  true  mean- 
ing readily  discoverable.  Jn  every  case,  civil  or  criminal,  it  is 
the  duty  of  the  jury  to  confine  their  deliberation  to  the  facts  in 
evidence  and  the  inferences  which  may  justly  be  drawn  from 
them.  Though  it  may  not  often  be  neeessar^^  to  express  this 
mere  truism  in  instructing  a  jur^',  we  can  not  say,  if  the  in- 
struction had  clearly  embodied  it,  there  would  not  have  been 
error  in  its  refusal.  As  the  instruction  is  expressed,  the  jury 
would  more  probably  have  undei-stood  it  as  affirming  that,  in 
reaching  the  conclusion  of  guilt,  they  must  disregard  Qvery 
fact  of  which  the  evidence  was  not  clear ;  in  other  words,  every 
fact  which  was  not  plainh',  fully  proved,  a  proposition  in  itself 
erroneous.  The  law  requires  the  guilt  of  the  accused  in  crimi- 
nal cases  to  be  fully  proved  ;  that  it  shall  be  established  l)eyx>nd 
a  reasonable  doul)t.  It  does  not  require  that  each  fact" which 
may  aid  the  jury  in  reaching  the  conclusion  of  guilt,  shall  be 
clearly  proved,  but  that,  upon  the  whole  evidence,  the  jury 
ulust  be  able  to  pronounce  that  guilt  is  proved  to  a  moral  cer- 
tainty. The  evidence  as  to  particular  facts  may  be  weak  and 
inconclusive,  yet,  the  jury,  because  of.  the  consistency  of  such 
facts  with  other  facts  of  which  the  evidence  is  strong  and  con- 
vincing, may  be  fully  satisfied  of  their  e'xistence.  The  evidence 
of  their  existence,  which  is  direct,  though  weak  and  inconclu- 
sive in  itself,  is  strengthened,  because  the  facts  themselves  are 
consistent  with  the  evidence  which  is  not  so  infirm.  There 
may  i)e  in  the  evidence  tending  to  identify  the  accused  as  the 
guilty  agent  in  the  commission  of  crime,  much  of  diversity  in 
the  testimony  of  witnesses  who  saw  the  crime  committed,  as  to 
the  age,  size,  dress  general  aj)j)earance  of  the  perix»trator  of 
the  crime,  And  as  to  the  correspondence  of  the  accused  with  the 
])erpetrator  as  they  describe  him.  If  there  were  other  facts  or 
circumstances  criminating  the  accused,  the  evidence  touching  his 
identity  ought  not  to  be  excluded  from  the  consideration  of  the 
jury,  I)ecau6e  it  is  in  itself  weak  and  inconclusive.  If  we  as- 
sume the  instruction  was  intended  to  assert  that  the  jnry  could 
not  consider  any  fact,  of  which  the  evidence  directly  touching 
its  existence  was  not  clear,  its  error  is  apparent. 

But  if  this  be  not  the  true  meaning  of  the  instruction ;  if  it 
was  intended  to  affirm  only,  that  if  the  jury  were  in  doubt  as 
to  the  evidence  wiiicli  had  been  introduced,  they  must  not  con- 
.sider  any  fact  of  which  they  doubted  \\\  ether  evidence  had  or 
liad  not  been  given,  it  is  not  made  clear  that  it  had  the  slightest 
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[Reynolds  v.  The  State.] 

application  to  the  case.  There  does  not  appear  to  have  been 
any  disjinte,  or  room  for  dispute,  as  to  the  evidence  which  was 
before  the  jury,  whatever  may  liave  been  tlie  controversy  as  to 
its  tendencies,  its  weiglit  or  sufficiency'.  Instructions  to  a  jury 
ought  not  to  deal  in  mere  altstractions.  They  ougJit  to  be  framed 
in  view  of  the  evidence,  and  ought  to  be  clear,  direct,  and  cer- 
tain. An  instruction  requested,  not  framed  in  reference  to  the 
evidence,  or  which  is  wanting  in  clearness,  certainty  or  direct- 
ness, may  be  refused. 

We  find  no  error  in  the  record,  and   the  judgment  must  be 
aifirmed. 


Reynolds  v.  The  State. 

Iiiclictment  f(/i'  YiolMion  of  Local  ProMhitory  Law. 

1.  Local  prohibitory  lav:  couKfrued;  vhat  art  not  prohibited. — Under 
the  provisions  of  the  statute,  ai)]jroved  February  26th,  1881  (Pamph. 
Acts,  1880—1,  p.  171),  making  it  unlawful  for  any  person  "  to  make,  sell, 
or  otherwise  dispose  of  any  sinrituous  or  malt  liquors,  or  otlier  intoxicat- 
ing drinks,"  within  the  counties  of  Dale  and  Henry,  in  this  State,  a  con- 
viction can  not  be  had  on  proof  that  the  defendant,  at  his  own  residence, 
in  one  of  the  counties  named  in  the  statute,  gave  to  another  two  or  more 
drinks  of  spirituous  liquor. 

Api'p:al  from  Dale  Circuit  Court. 
Tried  before  Hon.  PI.  D.  Clayton. 
The  facts  are  stated  in  the  opinion. 

J.  M.  Carmichael,  for  apppellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STOXE,  J.— By  statute  approved  February  26th,  ISSl— 
Pamph.  Acts,  171 — it  was  made  "unlawful  for  any  person  or 
persons,  (except  upon  the  written  prescription  herein  provided 
for),  to  make,  sell,  or  otherwise  dispose  of  any  spirituous  or 
malt  liquors,  or  other  intoxicating  drhiks,  within  the  counties 
of  Dale  and  Henry,  State  of  Alabama."  Ko  point  arises  in 
this  case  on  the  question  of  a  written  prescription.  The  de- 
fendant was  indicted  and  convicted  under  this  statute.  The 
testimony  was,  tliat  the^defendant,  at  his  private  residence  in 
Dale  county,  gave  to  one  W.  H.  S.  two  or  more  drinks  of 
spirituous   liquor,  to-wit,   whiskey.     The  presiding  judge  in- 
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[Reynolds  v.  The  State.] 

structed  the  jury  that  this  constituted  a  disposing  of  the  spirit- 
uous liquor  within  the  statute. 

The  words  of  a  statute  are  to  be  understood  in  their  popular 
signification,  when  nothing  appears  to  the  contrary. — Mayor^ 
etc.  V.  TTm^/*,  29  Ala.  651 ;  Thurnian  v.  7 he  State,  IS  Ah. 
276  ;  Fwvers  v.  Glass,  22  Ala.  621.  To  dispose  of,  in  popular 
sense,  when  used  in  reference  to  property,  means  to  part  with 
the  right  to,  or  ownership  of  it ;  in  other  words,  a  change  of 
property.  If  this  does  not  take  place,  it  would  scarcely  be 
said  the  property  is  disposed  of.  That  would  not  be  the  popu- 
lar sense  in  which  those  words  are  employed.  Taking  a  glass 
of  spirits  or  wine  with  a  friend  or  visitor,  in  one's  own  resi- 
dence, is  one  of  the  forms  in  which  hospitality  not  infrequently 
shows  itself.  We  are  not  dealing  with  the  morality,  or  hurt- 
fulness  of  the  custom.  That  is  not  a  judicial  question.  We 
are  endeavoring  to  arrive  at  the  intention  of  the  law-making 
power.  In  this  (possibly  injurious)  act  of  hospitality,  we  ap- 
prehend no-  one  wonld  entertain  the  thought  of  a  change  of 
property,  or  ownership — that  he  was  thereby  "  disposing  of  " 
the  article  thus  used  and  consumed.  Quite  as  appropriate 
would  it  be  to  afHrm  that  the  host  had  disposed  of  the  viands 
his  friend  consumed,  while  enjoying  a  hospitable  dinner  with 
him. 

We' would  not  be  understood  as  affirming  that  no  disposition 
can  be  made,  under  tlie  statute  we  are  constiniing,  except  by 
bargain  and  sale.  A  gift,  consummated  by  delivery,  works  as 
complete  a  change  of  projjerty  or  ownership,  as  does  a  sale  on 
valuable  consideration.  What  we  declare  is,  that  the  act, 
shown  in  the  evidence  in  this  cause,  was  not  a  disposing  of  the 
li(jUor,  within  the  contemplation  of  the  legislature. 

During  the  same  session  of  the  legislature  at  which  the  statute 
in  question  was  enacted,  several  other  statutes  of  kindred 
character  received  the  approval  of  that  body.  In  some  of  them 
we  find  the  same  words,  "sell,  or  otherwise  dispose  of."  Some- 
times the  language  is  more  e.\j)ress,  and  inhibits  tlie  "  giving 
away "  of  intoxicating  li(iuors;  We  do  not  know  that  this 
variance  in  phraseology  changes  the  meaning,  or  imposes  the 
duty  of  a  changed  interpretation.  That  (juestion  is  not  now 
before  us. 

Reversed  and  remanded,  that  the  circuit  court  may  dispose 
of  the  case  in  accordance  with  these  views. 
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Indictment  f 07'  Murdei\ 

1.  Ein2mneliiig  juri/  in  capital  caxe;  when  court  need  not  send  for  ab- 
Jient  jurors. —The  primary  court  is  not  required  to  delay  the  empaneling 
of  a  jury  for  the  trial  of  a  capital  case,  because  some  of  the  persons 
whose  names  are  on  the  venire  served  on  the  prisoner,  are  absent  from 
the  court  room,  engaged  in  deliberating  u]>on  their  verdict  in  another 
cause ;  and  the  refusal  of  the  court  to  send  for  such  jurors  when  their 
names  are  drawn,  is  free  from  error. 

2.  Same;  irhen  objection  to  can  not  be  made  in  appellate  court. — Aft  ex- 
ception can  not  be  based  on  a  ruling  of  the  court  which  was  induced  by 
the  objection  of  the  party  excepting;  and  hence,  where,  in  a  capital 
case,  some  of  the  persons  whose  names  were  on  the  venire  served  on  the 
prisoner,  were  absent-  from  the  court  room,  engaged  in  deliberating  on 
their  verdict  in  another  cause,  when  their  names  were  drawn,  but  after- ' 
wards,  and  before  the  empaneling  of  the  jury  is  completed,  they  re- 
turned, and  the  court  offered  to  replace  their  names  in  the  hat  for  the 
purpose  of  enabling  the  ])arties  to  select  the  remainder  of  the  panel  from 
them,  l)ut  this  is  not  done  on  account  of  objections  made  thereto  by  the 
defendant, — held,  that  the  defendant,  by  his  objection,  waived  tiie  right 
to  except  to  the  refusal  of  the  court  to  replace,  on  his  motion,  the  names 
of  such  persons  in  tlie  hat,  to  be  drawn  as  jurors. 

3.  When  order  directing  sheriff  to  .terre  primner  in  capital  cokc  with 
venire  free  from  error. — When  the  term  of  the  court  continues  longer 
than  one  week,  an  order  made  in  a  capital  case  during  the  first  week, 
fixing  a  day  in  the  second  week  for  the  trial,  ordering  a  special  venire  to 
be  summoned,  and  directing  the  sheriff  to  "furnish  the  defendant,  in  his 
own  proper  i)erson,  with  a  list  of  the  names  of  the  persons  so  summoned, 
including  tiiose  summoned  for  the  regular  juries  for  said  second  week, 
and  a  copy  of  the  indictment  in  this  case,"  etc.,  is  a  substantial  com- 
pliance with  the  statute,  and  free  from  error. 

4.  Floyd' a  case,  55  Ala.  67,  distingnished  and  limited. — The  principle 
announced  in  Floyd's  case,  55  Ala.  (il,  that  the  list  of  jurors  served  on 
the  prisoner  should  include  only  those  regular  jurors  "in  attendance," 
an<l  not  those  who,  though  sunnnoned  as  reguhir  jurors,  were  excu.sed  or 
discharged  when  the  jury  was  organized,  is  "limited  in  its  application  to 
those  cases  where  the  trial  is  set,  and  the  order  made,  at  a  time  when 
the  regular  juries  are  suinmoned  to  be  in  attendance,"  and  is  declared 
not  to  apply  "to  those  ca'ses  where  the  order  for  the  venire  is  made,  and 
the  trial  set  at  a  time  before  the  arrival  of  the  partic-ular  day  when  the 
regular  juries  are  required  to  be  in  attendance." 

5.  On  appeal  in  capital  case,  service  of  renire  and  cojty  of  indictment 
need  not  be  affirmatively  shoivn.— The  record  on  appeal  in  a  capital  case 
need  not  show  affirmatively  that  the  i)risoner  was  served,  as  re<iuired  by 
the  statute,  with  a  copy  of  the  indictment  and  venire ;  but,  in  the  ab- 
sence of  any  objection  in  the  primary  court  on  that  groimd,  such  service 
will  be  presumed  to  have  been  properly  and  regularly  made. 

6.  Declaration  by  defendant;  when  inadmissible  for  him. — On  the  trial 
of  a  defendant  indicted  for  the  murder  of  his  wife,  a  declaration  made 
by  him  prior  to  the  killing,  and  not  constituting  a  part  of  the  res  gestae. 
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as  to  an  improjjer  intimacy  between  another  man  and  the  deceased  wife, 
is  not  admissible  as  evidence  in  his  favor. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon.  John  Moork. 

At  the  fall  term,  1882,  of  said  court,  Frank  Shelton,  the  de- 
fendant in  the  court  below,  appellant  here,  was  indicted  for  the 
murder  of  Lucy  Shelton ;  and  at  the  next  term  he  was  tried, 
convicted  of  murder  in  the  first  degree,  and  gentenced  to  be 
hung.  When  the  ])arties  announced  themselves  ready  for  trial 
twelve  of  the  regular  jurors  for  the  week,  whose  nahies  were 
on  the  venire  <vhich  had  been  served  on  the  defendant,  were 
absent  from  the  court  room,  and  were  in  the  jnry  room,  con- 
sidering the  case  of  one  McCoy,  charged  with  grand  larceny, 
which  had  been  submitted  to  them  the  day  before,  and  con- 
cerning which  they  had  been  unable  to  agree  on  a  verdict. 
Before  proceeding  to  organize  the  jury  in  this  case,  the  court  ask- 
ed McCoy's  counsel  whether  they  would  consent  to  a  mistrial  in 
his  case,  so  that  said  jurors  might  be  present  in  the  court  room 
to  answer  to  their  names,  if  called  in  defendant's  case.  This 
McCoy's  counsel  refused,  and  the  court  so  stated  to  the  solicitor 
for  the  State  and  defendant's  counsel.  The  names  of  the  fifty 
persons  summoned  as  jurors  in  the  case,  including  the  regular 
jurors  for  the  week,  among  them  being  the  twelve  jurors  then 
absent  as  above  stated,  were  placed  in  a  hat,  and  the  court  di- 
rected the  sheriff  to  draw  out  one  name  at  a  time,  etc.,  for  the 
Imrpose  of  making  up  the  jury.  Thereupon  the  name  of  one 
[5ond  was  drawn  from  the  hat,  and  the  sheriff  stated  to  the 
court  that  said  Hond  was  one  of  the  regular  jurors  empaneled 
for  the  week,  and  was  out  in  the  McCoy  case.  Defendant  then 
move!  the  court  to  send  for  said  Bond,  and  have  him  brought 
in  and  examined  as  to  his  competency  as  a  juror  in  this  case. 
The  court  refused  the  motion,  and  the  defendant  excepted. 
The  name  of  Bond  was  then  laid  aside  by  the  sheriff  under  the 
direction  of  the  court.  Thus,  as  the  drawing  proceeded,  nine 
of  the  regular  jurors  who  were  out  in  the  McCoy  rase,  were 
drawn,  and  similar  motions  made  by  the  defendant,  and  over- 
ruled by  the  court,  and  exceptions  reserved,  and  the  names  of 
the  jurors  laid  aside,  when,  and  before  the  jury  had  been  com- 
pleted, the  jury  in  the  McCoy  case  came  into  court,  and  re- 
turned their  verdict.  The  drawing  of  jurors  was  tlien  pro- 
ceeded with,  and  continued  until  all  fifty  names  had  been 
drawn  from  the  hat,  only  nine  jun^rs  having  been  selected,  and 
leaving  three  more  to  l)e  selected  to  complete  the  jury.  The 
court  then  directed  the  sheriff  to  put  the  names  of  the  nine 
jurors,  who  were  absent  wheii  called,  back  in  the  hat  to  be  again 
drawn.  To  this  course  the  defen<l;iiif  <>l>jected,  when  the  court 
Vol.  i-xxiii. 
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proposed  to  have  said  nine  jurors  called  in  the  order  in  which 
they  had  been  orginallj  drawn.  To  this  the  defendant  also  ob- 
jected, when  the  court  stated  to  his  counsel  that  the  court 
would  take  any  course  to  complete  the  jury  whi(!h  they  would 
inove  the  court  to  take.  To  this  the  defendant's  counsel  re- 
plied that  they  would  not  make  any  motion,  and  would  reserve 
an  exception  to  any  course  the  court  might  take.  Thereupon 
the  court  ordered  the' sheriff  to  summon  six  persons  as  jurors, 
and  to  this  direction  the  defendant  excepted.  The  sheriif  then 
summoned  and  brought  into  court  six  jurors,  none  of  whom 
were  on  the  McCoy  jury,  and  their  nanies  were  placed  in  the 
hat  and  drawn  out  one  at  a  time,  the  defendant  objecting  and 
excepting  as  each  juror  was  drawn  and  put  on  the  defendant 
for  his  acceptance.  These  six  persons  having  aN  been  chal- 
lenged, the  sheriff,  under  the  direction  of  the  court,  summoned 
six  other  persons,  none  of  whom  were  on  the  McC'oy  jury, 
and  their  names  were  placed  in  the  hat  and  drawn ;  and  from 
them  two  jurors  were  accepted  by  both  the  State  and  defend- 
ant, leaving  only  one  juror  to  be  selected.  The  defendant  then 
moved  the  court  to  direct  the  sheriff  to  put  the  names  of  the 
nine  jurors,  who  were  out  on  the  McCoy  case,  back  in  the  hat, 
and  to  draw  from  them  to  complete  the  jury.  This  the  court 
refused  to  do,  and  the  defendant  excepted.  The  court  then, 
on  defendant's  motion,  directed  the  sheriff  to  place  in  the  liat. 
to  be  drawn,  the  names  of  two  of  the  said  nine  juroi-s.  Other 
proceedings  were  had  in  empaneling  the  jury,  not  necessary 
to  be  here  stated. 

On  the  9th  April,  1883,  the  defendant  \va^  arraigned, 
and  the  19th  April,  1883,  being  "Thui-sday  of  the  second 
week "  of  the  terni,  was  set  for  the  trial ;  and  the  sheriff 
was  then  ordered  "to  summon  lifty  persons  from  the  qual- 
ified citizens  of  Hale  county  as  jurors,-  including  those 
summoned  on  the  juries  for  said  second  week,  for  the  trial  of 
said -cause,  and  to  furnish  the  defendant,  in  his  own  proper 
person,  with  a  list  of  mimes  of  the  pei^sons  so  summoned,  in- 
cluding those  summoned  for  the  regular  juries  for  said  second 
week,  and  a  <3opy  of  the  indictment  in  this  case,  at  least  one 
entire  day  before  the  day  set  for  his  trial,  said  defendant  being 
confined  in  jail."  The  record  does  not  show  that  a  copy  of  the 
indictment  and  a  list  of  the  jurors  were  served  on  the  defend- 
ant. 

The  evidence  introduced  on  the  trial  tended  to  show  that  on 
the  morning  of  25th  June,  18S2,  the  defendant  shot  the  de- 
ceased, his  wife,  four  times  with  a  pistol,  both  being  negroes: 
and  that  for  several  years  before  the  killing  the  defendant  and 
the  deceased  had  lived  unhappily  together,  and  had  frcipient 
quarrels  and  fights  because  of  "  the  alleged  (by  the  defendant) 
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improper  intimacy"  of  the  deceased  with  one  Richard  Glover, 
another  negro  man.  On  cross  examination  of  one  of  the  State's 
witnesses  the  defendant  asked  liim,  whether  he  had  ever  seen, 
or  knew  of  any  improper  intimacy  between  the  deceased  and 
Richard  Glover.  The  witness  having  answered  in  the  negative, 
he  was  then  asked  by  the  defendant,  whether  he  had  ever  heard 
the  defendant  say  anytliing  about  any  improper  intimacy  be- 
tween the  deceased  and  said  Glover.  To  this  question  the 
State  objected.  The  defendant's  counsel  having  stated,  in  re- 
ply to  a  question  asked  by  the  court,  that  it  was  not  intended 
to  elicit  by  the  question  propounded  to  the  witness  anything 
said  by  the  defendant  at  the  time  of  the  killing,  the  court  sus- 
tained the  objection  made  by  the  State,  and  refused  to  permit 
the  question  to  be  answered,  and  tlie  defendant  excepted. 

Thos.  Seav  and  .Ias.  E.  Webb,  for  aj)pellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMP^RVILLE,  J. — The  practice  was  settled  by  this  court 
in  Kimhroxujh'' s  case,  62  Ala.  248,  that  the  court  below  should 
not  delay  the  empaneling  of  a  jury  in  the  trial  of  a  capital 
case,  because  some  of  the  persons,  whose  names  were  on  the 
venire  served  on  the  prisoner,  wei'e  al)sent  from  the  court  room, 
being  engaged  in  delil)erating  up<:>n  their  verdict  in  another 
cause.  The  statute  authorizing  a  special  venire  to  be  summoned 
(Code,  §  4-874),  and  directing  a  list  of  such  persons  to  be  served 
on  the  prisoner,  -'including  the  regular  jury''''  (Code,  g  4S72), 
does  not  contemplate  or  re<piire  the  procrastination  of  criminal 
proceedings  in  actual  progress  for  such  a  purpose,  although  the 
members  of  the  absent  jury  constitute  a  part  of  such  special 
venire.  So  in  Johnsoi\'H  case,  47  Ala.  10,  it  was  held  that  the 
court  is  not  l»ound  to  send  for  an  absent  jur()r,  who,  having 
l)een  duly  summoned  in  a  capital  case,  fails  to  answer  when  his 
name  is  called,  although  he  was  then  in  the  city,  near  at  hand. 

Under  these  rulings,  which  we  recognize  as  indicating  the 
proper  practice,  there  was  no  error  in  the  actioji  of  the  court 
refusing  to  send  for  such  of  the  jurors  as  were  engaged  in  the 
trial  of  the  McCoy  care,  whose  names  were  drawn  during  their 
detention  from  the  court  room. 

It  is  insisted,  however,  by  appellant's  counsel,  as  nine  of 
these  jurors,  whose  names  were  drawn  during  their  necessary 
abfience,  returned  before  the  process  of  empaneling  the  jury 
in  the  present  cause  was  completed,  the  prisoner  was  entitled 
to  have  their  names  replaced  in  the  hat  from  which  they  were 
drawn,  for  the  purpose  of  enabling  him  to  select  the  remainder 
of  the  ])anel  from  them. 

Vol.  lxxui. 
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Witliout  decidinor  tliis  question,  we  are  of  o])inion  tliat  the 
prisoner  has  waived  any  right  to  exeejit  to  the  action  of  tlie 
court  touching  this  matter.  The  bill  of  exceptions  shows  that 
the  court  offered  to  take  tiiis  (;ourse  innnediatel}-  upon  tlie  re- 
turn of  these  nine  jurors,  aild  tiiat  the  defendant,  by  liis  coun- 
sel, expressly  inten?omI  an  ohjectian  to  such  action  "on  the  part 
of  the  court.  We  think  this  was  a  waiver  of  the  right,  if  it 
existed.  The  principle  announced  in  LonartrK  case,  Vi(\  Ala. 
461,  is  a  sound  one,  that  an  exception  can  not  be  based  on  a 
ruling  of  the  court,  which  was  induced  by  the  ol)jection  of  the 
party  so  excepting.  Exceptions  touching  the  same  matter, 
which  are  repugnant,  are  not  allowable.  It  is  not  permissible 
for  a  party,  in  tlie  progress  of  a  cause,  to  oppose  the  adoi)tion 
of  a  certain  course,  and  immediately  thereafter  to  take  excep- 
tion to  the  refusal  of  the  court  to  revoke  its  ruling,  thus  made 
at  his  own  instance.  If  such  proceedings  were  tolerated,  judi- 
cial tril)nnals  might  easily  he  transformed  into  schools  for  the 
practice  of  artifice,  rather  than  forums  for  the  administration 
of  justice.  We  ii;ay  add  that,  under  the  peculiar  facts  of  this 
case,  we  can  not  i»ermit  ourselves  to  doubt  the  integrity  of  pur- 
pose on  the  ])art  of  the  learned  counsel  in  this  procedure,  in 
view  of  the  grave  doubts  that  might  well  exist,  as  to  the  proper 
course  to  be  pursued  in  perfecting  the  organization  of  the  jury. 

We  see  no  error  in  the  ordei*  of  the  court  directing  the 
sheriff  to  serve  a  copy  of  the  indictment  and  of  the  special 
venire  upon  the  prisoner.  The  direction  is  to  "furnish  the  de- 
fendant, in  his  own  person,  with  a  list  of  the  names  of  the 
persons  so  summoned,  including  those  s^irtwioned  for  Ihe  re<j- 
ular  juries  for  said  second  week,  and  a  copy  of  the  indictment 
in  this  case."  The  language  of  the  statute  is,  that  the  "  court 
must  make  an  order,  connnanding  the  sheriff  to  summon  not 
less  than  fifty,  nor  more  than  one  hundred  persons,  including 
those  summoned  on  the  regular  juries  for  the  week,  or  term, 
when  the  term  does  not  exceed  one  week." — Code,  l.S7f), 
§  4874.  The  order  to  sumnum  the  venire  is  in  accoidance  with 
this  section  of  the  Code.  Section  4872  of  the  (V)de  gives  the 
defendant  a  right  to  have  service  on  him  of  "a  copy  of  the  in- 
dictment and  a  list  of  the  jurors  summoned  for  his  trial,  in- 
cluding the  regular  jury r 

We  have  repeatedly  held,  and  the  rule  is  now  firmly  settled, 
that  the  record  need  "not  show  afiirmatively  that  the  prisoner 
was  duly  served,  as  required  by  this  statute,  with  a  copy  of  the 
indictment  and  venire.  In  the  absence  of  any.  objection  on 
that  ground,  such  service  will  be  presumed  to  have  been  prop- 
erly and  regularly  made. — 'Spicer''s  case,  69  Ala.  159;  Paris  v. 
The  State,  36  Ala.  232;  Rash  v.  The  State,  61  Ala.  90. 

It  is  insisted,  however,  that  there  is  a  distinction  between 
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"■'those  summoned  on  the  regular  juries,"  as  these  words  appear 
in  section  4874,  and  "those  summoned /b/*  the  reguhir  juries," 
as  this  phrase  appeal's  in  the  order  of  the  court  directing  a  ser- 
vice of  the  venire  on  the  prisoner,  .  In  our  judgment  tliese  two 
phrases  mean  substantially  the  same  thing.  It  is  true  that  in 
Floyd's  case^  55  Ala.  61,  where  the  order  for  a  venire  was 
made  after  the  arrival  of  the  day  when  the  regular  juries  are 
required  to  be  in  attendance,  the  cause  being  set  for  the  week 
during  which  the  order  was  made,  the  list  served  on  the  pris- 
oner, it  was  held,  was  required  to  include  only  those  regular 
jurors  "  in  attendanee^''  and  not  those  who,  though  summoned 
as  regular  jurors,  were  excused  or  discharged  when  the  jury 
was  organized.  We  are  free  to  say,  that  we  do  not  a])prove  the 
soundness  of  the  reasoning  adopted  in  that  case,  although  we 
are  not  disposed  to  dissent  from  the  conclusion  reached.  It 
might  well  have  been  held,  tliat  the  phrase — "including  the 
reyular  jury " — as  used  in  section  4872  of  the  Code,  meant 
such  of  the  jury  as  were  "m  attendance^^  only,  within  the 
meaning  of  those  words  as  they  appear  in  section  4878,  with- 
out adopting  the  construction  which  seems  to  have  been  placed 
on  section  4874  of  the  Code. 

The  ])rinciple  of  Floydh  ease,  however,  can  not  be  extended 
beyond  the  strict  reason  upon  which  it  is  based.  It  must  be 
limited  in  its  application  to  those  cases,  where  the  trial  is  set, 
and  the  order  made,  at  a  time  when  the  re<j  alar  juries  are  sum- 
moned to  he  in  attendance.  It  is  then  quite  practicable  to  in- 
clude in  the  list  or  venire  only  those  who  are  actually  "in  at- 
tendance," and  would  be  futile  to  included  any  others,  as  the 
law  is  presumed  never  to  require  the  doing  of  a  useless  thing. 

But  the  reason  of  this  rule  of  construction,  upon  which  alone 
Floyd\s  case  can  be  sustained,  has  no  application  to  those  cases 
where  the  order  for  the  venire  is  made  and  the  trial  set  at  a 
time  before  the  arrival  of  the  particular  day  when  tiie  regular 
juries  are  re(juired  to  be  in  attendance.  The  sheriff  can  not 
then  possibly  know  which  of  the  regular  juries  will  be  in  at- 
tendance, and  which  of  them  will  be  absent.  He  can  only 
know  the  persons  who  are  actually  saminoned.,  and  it  is  suffi- 
cient, if  he  includes  tliese  among  the  list  of  names  constituting 
the  venire.  This  is,  to  our  mind,  the  plain  meaning  of  the 
statute,  and  this  construction  is  sustained  by  the  long  ju-actice 
of  our'circuit  courts,  extending  far  back  in  the  history  of  our 
State,  and,  we  may  say,  originating  contemporaneously  with 
the  original  enactment  of  the  statute. 

The  declaration  of  the  defendant,  as  to  an  alleged  improper 
intimacy  between  the  deceased  wife  and  one  (irloverj  was  not 
admissiltle  evidence  in  the  cause,  being  shown  not  to  have  con- 
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stitiited  any  part  of  the  res  (jestm  of  the  homicide. —  BUJhufs- 
lea'scase^  68  Ala.  486. 

We  discover  no  error  in  the  record,  and  the  judgment  <>f  the 
circuit  court  must  be  affirmed. 


Smith  V.  The  State. 

Bastardy. 

1.  Bastardy  ;  its  character. — A  ba.stardy  proceeding  under  the  statute- 
is  penal,  but  is  strictly  neither  criminal  nor  civil,  partaking,  as  it  does, 
somewhat  of  the  nature  of  both. 

2.  Same;  defect  in  affidavit  and  luarrant  can  not  be  raised  hi/  demurrer. 
In  the  circuit  court,   on  appeal  from  a  justice's  court,  in  a  bastardy 

Eroceeding,  the  affidavit  aiul  warrant  are  in  no  sense  pleading,  the  issue 
eing there  made  up  under  the  orders  of  tiie  court;  and  lience,  the  fail- 
ure of  the  affidavit  to  aver  that  the  prosecutrix  was  a  single  woman, 
can  not  be  considered  on  demurrer. 

3.  Same  ;  ioh"n  motion  to  (/nash  qffiiarit  and  ivirrant  cornea  too  late. 
A  motion  to  quash  the  affidavit  and  warrant  in  a  bastardy  pr(K>eeding, 
on  the  ground  that  the  affidavit  fails  to  aver  that  the  prosecutrix  was  a 
single  woman,  comes  too  late,  when  made  for  the  first  time  in  the  cir- 
cuit court  on  appeal. 

4.  Sanie  ;  what  judgment  entry  should  shoiv. — A  judgment  in  such  a 
proceeding  for  the  payment  of  forty  dollars  annually,  without  specifying 
the  number  of  years  the  payment  should  be  made,  is  erroneous ;  but  the 
statute  prescribing  that,  on  conviction,  the  defendant  shall  give  bond 
for  the  payinent  of  a  sum  not  exceeding  fifty  dollars,  as  the  court  may 
prescribe,  to  be  paid  annually  for  ten  years,  such  error  will,  on  appeal 
by  the  defendant,  be  corrected  in  this  court. , 

APPE.4.L  from  Dale  Circuit  Court. 
Tried  before   Hon.  H.  D,  Clayh^x. 

W.  E.  Mauldin  and  J.  M.  Cakmicuael,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  complaint  nuide  before  the  justice,  on 
which  the  warrant  of  arrest  was  sued  out,  omits  to  aver  that 
the  prosecutrix  was  a  single  woman. — Code  of  1876,  §4071. 
The  duty  of  the  justice  in  such  case  is  purely  preliminary, 
and  if,  on  examination  of  the  witnesses,  it  appears  there  is 
probable  cause  for  believing  the  accused  is  guilty  of  the 
charge,  [bastardy],  he  must  be  required  to  give,  bond  for  his 
appearance  at  the  circuit  court  to  answer  the  chai-ge ;  and 
failing  to  do  so,  he  must  be  committed  to  jail    until   he   gives 
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the  same,  or  is  otherwise  discharged  by  law, — Code,  §  §  4072-4. 
The  proceeding  is  j3enal,  but  is  btrictly  neither  criminal  nor 
civil.  It  partakes  somewhat  of  the  nature  of  both.  Its  pol- 
icy may  be  referred  to  the  police  power,  exerted,  primarily,  to 
secure  proper  maintenance  and  education  of  the  infant,  and, 
secondarily,  for  the  good  of  society,  and  its  relief  from  what 
otherwise  might  be  a  burden  on  its  resources. 

In  the  trial  before  the  justice,  it  does  not  appear  that  any 
ijuestion  was  raised  as  to  the  sufeci^nc}'  of  the  affidavit  or 
warrant.  If  it  had  been  raised  there,  it  could,  and  doubtless 
would  have  been  amended.  When  the  case  reached  the  cir- 
cuit court,  a  complaint  was  filed,  or  new  written  charge  pre- 
ferred, whicli  healed  the  imperfections  in  the  affidavit  and 
warrant  of  awest.  In  that  new  charge,  it  is  averred  that  the 
prosecutrix  was  a  single  woman,  and  that  she  was  ])regnant 
with  a  bastard  child  in  Dale  county.  The  defendant  then,  for 
the  first  time,  and  in  the  circuit  court,  attempted  to  raise  the 
question  of  the  insufficiency  of  the  affidavit  and  warrant.  He 
first  interposed  a  demurrer  to  them.  This  was  rightly  disal- 
lowed, for  they  were  in  no  sense  pleading.  The  circuit  court 
orders  the  issue  to  be  made  u]),  when  tlie  defendant  demands 
it. — Code  ^  4(»78,  We  are  not  informed  that  any  issne  had 
been  made  up,  or  even  demanded.  Demurrer  was  not  a 
proper  remedy.  The  defendant  then  moved  to  (piash  the  affi- 
davit and  warrant.  We  think  this  motion  came  too  late.  It 
should  have  been  interposed  before  the  justice,  and,  if  disal- 
lowed there,  probably  might  have  been  renewed  in  the  circuit 
court.  We  will  not  lay  down  very  technical  rules  in  a  proceed- 
ing like  this. — Amthi  v.  Pickett,  0  Ala.  102;  DQrgan  v.  The 
State,  72  Ala.  173;  Crosby  v.  Hiunthorn,  25  Ala.  221, 

In  entering  up  tlie  judgment  there  was  a  clerical  error  com- 
mitted. The  statute  re<]uires  that,  on  conviction,  the  defend- 
ant shall  be  adjudged  to  give  bond  for  the  payment  of  a  sum 
,not  exceeding  fifty  dollars  a  year,  as  the  court  may  prescribe, 
to  be  paid  annually  for  ten  years. — Code,  §  4080,  The  judg- 
ment in  this  cause  is  for  the  payment  of  forty  dollars  annually, 
but  does  not  specify  the  numlier  of  years  the  payment  shall  be 
made.  We  correct  and  amend  the  judgment,  so  as  to  read  as 
follows:  It  is  theref(»re  considered  by  the  court  that  the  sum 
of  forty  dollars  be  j)aid  yearly  by  the  defendant  on  the  first 
Monday  in  January  in  each  yeai",  for  ten  years,  to  the  judge  of 
probate  of  Dale  county,  for  the  support  and  education  of  the 
child.  And  the  clerk  of  this  court  will  certify  this  correction 
to  the  court  below.  And,  as  corrected,  the  judgment  of  the 
circuit  court  is  affirmed. 

Vol.  i.xxiii. 
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Grant  v.  The  State. 

Indictimnt  for  enaaglng  in  or  carry iny  on  the  Bminesa  of 
Distilliny  SpirituoiM  Liquors  tvithout  a  License. 

1.  Section  4^74  of  Code  construed ;  what  const ituteK  engaging  in  or  camm- 
ing on  a  business.— To  "  enjrage  in  or  carry  on  anv  business,"  within  the 
meaning  of  section  4274  of  the  Code  of  1876,  making  it  a  misdemeanor  to 
engage  in  or  carry  on  any  business  for  which  a  license  is  required,  with- 
out having  first  taken  out  such  license,  is  to  pursue  such  business  for  a 
profit,  or  as  a  means  of  livelihood.  Wliether  it  is  one's  sole  business,  or 
is  merely  auxiliary  to  some  other  vocation,  is  entirely  immaterial,  the 
important  inquiry  being  the  intent  of  the  party,  which  is  generally,  un- 
der proper  instructions  froni  the  court,  a  (juestion  for  the  determination 
of  the  jury. 

2.  Same;  distilling  li(juors  vrithout  a  licence. — Where  a  defendant,  in- 
dicted for  engaging  iii  or  carryinir  on  the  business  of  distilling  spirituous 
liquors  without  a  license,  was  seen  "three  or  four  or  five  times"  en- 
gaged in  distilling  rum,  this  was  sufficiently  frecjuent  to  authorize  the 
jury  to  infer  that  the  defendanjt  engaged  inor  carried  on  the  biisineas  of 
distilling. 

3.  .S'amf.— That  the  appliances  used  by  the  defendant  in  di.stilling 
were  unscientific,  and  ill  adapted  to  the  purpose,  is  not  material,  ex- 
cept as  illustrative  of  a  stronger  or  weaker  probability  of  an  illegal  intent 
— an  intent  of  making  a  livelihood  or  of  reaping  a  profit. 

4.  Same. — The  distillation  of  rum  from  the  refuse  syrup  obtiiined  from 
boiling  sugar  cane  does  not  constitute  an  exception  to  the  statutory 
prohibition. 

Appeal  from  Geneva  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

Larkin  Grant,  the  defendant  in  the  court  below,  was  indicted, 
tried  and  convicted  for,en^at;ing  in  or  carrying  on  tlie  "busi- 
ness of  distilling  spirituous  liquors  otherwise  than  by  the  dis- 
tilling of  fruits,  without  a  license,"  etc.  As  recited  by  the  bill 
of  exceptions,  "the  State  proved  that,  in  the  winter  of  ISSl, 
three  or  four,  or  five  different  times  the  defendant  was  seen  at  a 
certain  place  near  his  dwelling  in  Geneva  county,  engaged  in 
boiling  the  skinnnings  produced  from  jnaking  syrup  from  sugar 
cane;  that  he  had  a  common  syrup  kettle  with  a  wooden  top  or 
covering;  that  he  had  a  gun  barrel  and  a  wooden  tube  con- 
nected together,  and  extending  from  said  kettle,  into  which  it 
was  inserted  at  one  end,  and  to  a  barrel  at  the  other;  that  there 
was  produced  by  said  process  of  boiling  a  li<|uid  which  the  de- 
fendant and  others  called  rum,  which  was  tasted  by  the  wit- 
ness, who  testiiied  that  it  tasted  bad,  and  that  it  would  pro- 
duce drunkenness.      Witness  further  testified  that  lie  had  seen 
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a  still  and  described  one,  and  further  testified  that  the  kettle  and 
•  other  fixtures  above  described  was  not  a  still.  This  was  all  the 
evidence  in  the  case.  The  defendant  asked  the  court  in  writ- 
ing to  charge  the  jury,  that  if  they  believed  from  the  evidence 
that  the  defendant  only  used  a  common  syrup  kettle  with 
wooden  top,  and  with  a  gun  barrel  as  a  worm,  extended  b}'  a 
piece  of  wood  tube,  and  the  only  material  that  he  was  using, 
was  the  skimmings  of  the  syrup  while  they  were  making  syrup, 
then  the  defendant  would  not  be  guilty  of  distilling  within  the 
purview  of  the  law."  The  defendant  also  asked  the  court  in 
writing  to  cliarge  the  jury,  that  if  they  believed  the  evidence, 
they  should  find  the  defendant  not  guilty.  Both  of  these 
charges  were  refused,  and  the  defendant  duly  excepted. 

The  refusals  to  charge  as  requested  are  here  assigned  as  error. 

W.  D.  Roberts,  for  appellant. 

H.  C.  ToMPKixs,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  statute  requires  a  license  to  be 
taken  out,  by  January  15th  of  each  year,  by  all  persons  who 
engage  in  or  carry  on  the  Inisiness  ©f  distilling  liquors  in  this 
State,  unless  such  liquors  be  distilled  h'0\n  fruits. — Code  (1876), 
,§§  490,  494,  subd.  5.  A  violation  of  ^:his  law  is  made  a  mis- 
demeanor, punishable  by  a  fine  three  times  the  amount  of  the 
State  license.— Code,  §  4274. 

It  has  been  inany  times  decided  by  this  court,  that  "  the 
doing  of  a  single  act  pertaining  to  a  particular  business  will  not 
be  considered  engaging  in,  or  carrying  on  the  business,  yet  a 
series  of  such  acts  would  be  so  considered."—  Weil  v.  21ie 
State,  52  Ala,  19 ;  Martin  v.  The  State,  59  Ala.  34. 

To  "  engage  in,  or  carry  on  any  business,"  within  the  mean- 
ing of  this  statutory  ])rovision,  is  to  pursue  any  occupation  or 
employment  "  for  a  profit,  or  as  a  means  of  livelihood." 
Whether  it  is  one's  sole  business,  or  is  auxiliary  to  some  other 
vocation,  is  entirely  immaterial.  The  important  inquiry  is  the 
intent  of  the  party,  which,  under  proper  instructions  from  the 
court,  must  generally  be  a  question  for  the  determination  of  the 
jury. — JIarris  v.  The  State,  50  Ala.  127;  WeiVs  ease,  52  Ala. 
19 ;  Clark's  Cr.  Dig.  ^  778  ;  Clark's  Cr.  Law,  §  1219. 

The  evidence  shows  that  the  defendant  was  seen  to  be  en- 
gaged "  three  or  four,  or  five  different  times,"  in  the  act  of  dis- 
tilling rum — a  species  of  spirituous  li(pior — by  a  sort  of  rude 
process.  That  his  appliances  used  for  this  jnirpose  were  un- 
scientific, and  even  ill  adapted  to  the  end  in  question,  is  not 
material,  except  as  illustrative  of  a  stronger  or  weaker  j)rob- 
abilitv  of   illegal   intent.     If   the  mere   imperfection  of  the 

Vol.  Lxxm. 
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niacliinerj  used  in  violatinor  the  law  slionld  ho  adjudged  an  ex- 
cuse for  crime,  a  premium  would  he  placed  upoii  artifice,  and 
few  offenders  could  ever  he  hrouglit  to  justice  in  the  courts  of 
the  country.  The  material  used  was  not  /"^-uyV,  which  is  tlie 
sole  article  authorized  by  the  statute  to  be  used  for  distilling 
purposes.  The  defendant  is  shown  to  have  distilled  the  rum 
from  the  refuse  syrup  obtained  from  boiling  sugar  cane,  which 
is  no  exception  to  the  statutory  prohibition.  These  acts  on  the 
part  of  the  defendant  were  legal  or  illegal  according  to  the  in- 
tent with  which  they  were  done.  They  were  sufficiently  fre- 
quent to  authorize  the  jury  to  infer  that  the  defendant  was  en- 
gaging in,  or  carrying  on  the  hmness  of  distilling  spirituous 
liquors  from  other  material  than  fruit.  '  If  this  was  done  with 
the  intention  of  making  a  livelihood  or  of  reapincj  a  j^rofi^  it 
was  a  violation  of  the  statute  under  consideration. 

The  charges  asked  were  properly  refused,  because  they  with- 
drew from  the  jury  all  consideration  of  the  question  of"  inten- 
tion. 

Affirmed. 


Kenan  i\  The  State. 

Indictment  for  Murder. 

1.  Maklmj  and  .ierrur  of  list  of  juror  x  in  r(t}ii(at  caxr  niii>i.'<terial  ilutics, 
and  amendable. — The  making  of  the  Ii»t  of  jurors  smniuoned  for  the  trial 
of  a  defendant  indicted  for  a  capital  ofiense,  is  clerical,  and  its  service  on 
the  defendant  is  executive  or  ministerial ;  and  errors  occurring  therein, 
while  the  proceedings  are  hi  Jieri,  may  be  corrected  by  amendment  un- 
der the  order  of  the  court.  • 

2.  Same. — Hence,  the  action  of  the  primary  court  in  |)ermitting  the 
sheriff,  on  motion  of  the  State,  to  amend  the  list  of  jurors  served  on  the 
defendant,  so  that  it  would  correspond  to  the  title  of  the  cause,  and  to 
correct  the  return  of  service,  so  that  it  would  conform  to  the  truth  and 
«how  a  service  on  the  defendant,  is  free  from  error. 

3.  Same. — AVhile  such  amendment  should  be  made  so  soon  as  directed 
by  the  court,  the  delaj-  in  making  it  until  after  the  trial  is  immaterial. 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  Samuel  TI.  Spro'jt. 

Gilbert  Kenan,  the  defendant,  was  indicted  and  tried  for 
murder,  and  was  convicted  of  murder  in  the  first  degree,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  life.  When 
the  cause  M'as  called  for  trial,,  the  defendant  moved  to  quash 
the  venire,  but  the  court  overruled  the  motion,  and  the  de- 
fendant excepted.     It  appears  from  the  evidence  introduced  on 
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the  hearing  of  the  motion,  tliat  neither  the  list  of  jurors  sum- 
moned to  try  the  defendant,  nor  the  copy  thereof  left  with  him 
was  entitled  in  any  cause,  but  the  following  endorsement  was 
made  on  both  by  the  sheriff:  "  Executed  by  leaving  a  copy  of 
the  written  venire  with  Alhert  Kenan,  and  also  a  copy  of  the 
indictment  in  the  case,  wherein  the  State  of  Alabama  is  plain- 
tiff and  Alhert  Kenan  is  defendant,"  with  date  and  signature. 
The  sherilf  testified  that  tl:e  list  of  jurors  was  served  on  the 
defendant  in  person  atleast  one  entire  day  before  the  day  set 
for  his  trial ;  that  in  stating  in  his  return  that  the  list  had  been 
served  on  Alhert  Kenan,  a  mistake  was  made,  and  that  he  knew 
of  no  person  by  that  name.  It  was  also  shown  that  no  indict- 
ment was  pending  in  said  court  against  any  one  named  Alhert 
Kenan.  On  this  evidence  the  solicitor  for  the  State  moved  the 
court  to  permit  the  sheriff  to  amend  his  return  so  as  to  speak 
the  truth,  and  to  show  that  the  service  of  said  list  was  in  fact 
made  on  the  defendant  in  person,  etc.  This  motion  the  court 
granted,  and  the  defendant  excepted.  After  trial  and  convic- 
tion, the  defendant  moved  in  arrestof  judgment  on  the  ground, 
among  others,  that  the  slieriff  had  not  amended  his  said  return, 
but  that  it  remained  as  originally  made.  Thereupon  the  court, 
on  motion  of  the  solicitor  for  the  State,  allowed  the  sheriff  to 
then  make  the  amendment,  and  overruled  the  motion  in  arrest 
of  judgment ;  and  to  these  rulings  fiie  defendant  excepted. 

Name  of  appellant's  counsel  not  disclosed  by  the  record. 

H.  C.  ToMi'K[.\s,  .Vttorney-Gcneral,  for  the  State. 

BRICKELL,  C.  J. — When  a  person  is  indicted  for  an  of- 
fense which  may  be  punished  capitally,  if  he  is  in  actual  con- 
finement, it  is  the  duty  of  the  sheriff  to  make  and  serve  upon 
hitu  a  livSt  of  the  jurors  summoned  for  his  trial,  at  least  one  en- 
tire day  before  the  day  appointed  for  trial. — Code  of  1876, 
^  4872.  The  making  of  the  list  is  clerical,  and  its  service,  exec- 
utive or  ministerial.  If  errors  occur  while  the  proceedings  are 
injieri,,  under  the  control  of  the  court,  they  may  be  corrected 
by  amendment  under  the  order  of  the  court. — Gray  v.  State^ 
55  Ala^  86,  The  court  very  pnjperly  directed  the  sheriff  to 
amend  the  list  of  jurors  served  upon  the  appellant  so  that  it 
would  correspond  to  the  title  of  the  cause;  and  to  correct  the 
return  of  service  so  that  it  would  conform  to  the  truth  and 
show  a  service  upon  the  appellant.  Curing  such  errors  could 
not  work  any  conceivable  injury  to  the  appellant,  and  merely 
made  the  papers  speak  the  truth.  The  amendment  ought  regu- 
larly to  have  been  made  instantly,  so  soon  iis  the  court  directed, 
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but  the  delay  of  it  to  another  time,  during  the  term  was  inj- 
material. 

Let  the  judgment  be  affirmed. 


Walker  v.  The  State. 

Indictment  for  an  Assault  and  Battenj  w'tth  a  Weapon. 

1.  A.isaalt  and  battery;  irhut  ix  a  fatal  variance. — Where  an  iinliet- 
ment  charges  an  assault  aiul  l)attery  "  with  a  weapon,  to-wit,  a  gun," 
and  the  evidence  shows  that  the  olfense  was  committed  witiiont  a  weapon, 
as  with  the  hand  or  fist,  tliis  is  a  fatal  variance. 

Ai'i'KAL  from  Macpn  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

The  defendant  in  the  lower  court,  appellant  here,  was  in- 
dicted for  an  assault  and  battery  "  with  a  weapon,  to-wit,  a  gun  ; " 
and  was  convicted  of  an  assault.  The  evidence  for  the  State 
tended  to  show  that  the  defendant  was  guilty  of  an  assault  and 
battery  on  the  prosecutrix,  biU  failed  to  show  whether  or  not 
a  weapon  was  used.  The  defendant  made  a  statement  under 
the  statute,  which  tended  to  show  that  at  the  time  of  the  alleged 
difficulty  he  had  a  gun,  but  that  he  did  not  strike  the  prosecu- 
trix with  it,  or  attempt  to  use  it.  The  court  charged  the  jury, 
among  other  things,  that  they  "  might  tind  the  defendant  guilty 
of  an  assault  with  a  weapon,  or  of  an  assault  and  battery,  or  of 
an  assault,  as  they  might  determine  from  the  evidence."  To 
this  charge  the  defendant  excepted';  and  it  is  here  assigned  as 
error. 

W.  C.  Bkkwek,  and  Waits  &  Sons,  for  ap})ellant. 

H.  C.  To>[i'KiNs,  Attorney-Creneral,  for  the  State. 

SOMERVILLE,  J.— The  indictment  charges  the  defendant 
with  having  assaulted  and  beat  the  prosecutrix  "  with  a  iceap<jn, 
to-wit^  a  gun." 

The  ride  is,  that  the  mode  of  committing  an  offense  must 
generally  be  proved  as  laid  in  the  indictment,  as  lea.st  in  eu4>- 
stance.— Roscoe's  Cr.  Ev.  *  89-90.  This  principle  embra*x)s  the 
instrument  through  the  agency  of  which  the  crime  is  \ydY\^- 
trated.  The  evidence  must  show  it  to  be  ui  tlie  same  substanti<il 
nature  with  the  description  given.    Precise  conformity  in  every 


18  SUPREME   COURT  [Dec.  Term, 

[Reese  v.  The  State.] 

particular  is  never  demanded,  but  it  must  be  sliown  to  corres- 
pond in  general  character  and  operation  with  the  averments  of 
the  indictment.  Such  matters  of  description,  even  though  al- 
leged with  unnecessary  particularity,  often  become  essential  to 
the  fact  of  identity.— Whart.  on  Cr.  Ev.  (Sth  Ed.)  ^^  91-92  ;  1 
Greenl.  on  Ev.  §  65. 

It  is  clear  that  if  an  indictment  charges  an  assault  and  bat- 
tery wiih  a  u.ieaj)(m^  as  'is  the  case  here,  and  the  evidence  shows 
that  the  offense  was  committed  iv'/thovt  a  loeajxm,  as  with  the 
hand  or  fist,  there  is  a  fatal  variance.  The  charge  of  the  court 
was  erroneous  in  refusing  to  recognize  this  j)rinciple. — Johnson 
>\  The  State,  35  Ala.  363 ;  1  Bish.  on  Cr.  Proe.  §§  485-486  ; 
Rodyers'  case,  50  Ala.  102 ;  1  East.  P.  C.  341  ;  Filhns  v.  Peo- 
' pie,  69  N.  Y.  101,  (S.  C.  25  Amer.  Rep.  143) ;  Whart  on  Cr. 
Ev.  §§  91-92 ;  1  Greenl.  on  Ev.  §  65. 

Reversed  and  remanded. 


Reese  v.  The  State. 

hidictmentfor  Receiving  Seed-Cotton  after  the  Hour  of  Sunset 
and  before  the  Hour  of  Sunrise  of  the  next  succeeding  Day. 

1 .  CdnHtrnclkm  of  xtotulen. — When  a  ntatuto  is  plain  and  unanibifinons, 
wliether  expressed  in  limited  or  general  terms,  the  legislature  is  pre- 
sumed to  have  meant  what  tljey  liave  j)lainly  expressed  :  and  hence,  no 
room  is  left  for  eonstruftion. 

2.  ConnirKftio)!  of  penal  statutes. — Penal  statutes  are  to  be  strictly 
construed,  hut  not  so  strictly  as*to  defeat  the  obvious  intention  of  the 
legislature. 

;].  LIdhililii  of  agent  to  rrlniinal  lair. — An  agent  or  servant  can  not  be 
excused  for  a  violation  of  the  criminal  law,  because  the  act  was  done  in 
tlie  course  of  his  agency  or  servitude. 

4.  Receirin(j  xeed'cotton  after  snuKet  and  before  Kunri si-  of  the  next  »iie- 
riedinii  daij;  xtatnte  ronxtmed. — .\n  agent  of  a  mortgagee  who  receives 
seed-cotton,  conveyed  Ijy  the  mortgage,  from  the  mortgagor  for  his  i>rin- 
cipal  within  tlie  jn'ohibited  hours,  is  guilty  under  the  provisions  of  the 
statute  making  it  a  misdemeanor  to  buy,  sell,  receive,  barter,  or  dispose  of 
any  cotton,  etc.,  after  the  hour  of  sunsi»t  and  before  the  hour  of  sunrise 
of  the  next  succeeding  day  (Code  of  187(),  ^  4369). 

Ai'PKAf.  from  Russell  Circuit  Court. 

Tried  before  Hon.  II.  I).  C^r..\VTo.\. 

At  the  fall  tqrm,  isso.  of  said  court,  the  defendant,  appellant 
here,  was  indicted  for  buying  oi*  receiving  one  hundred  pounds 
of  seed-cotton  after  the  hour  of  smiset  and  before  the  hour  of 
j^nnriso  of  the  next  succeeding  day  ;  and  at  a  subsequent  term 
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he  was  tried  and  convicted.  The  evidence  tended  to  show  that 
at  a  late  honr  of  the  niglit  one  Martin  carried  a  basket  of  eeed- 
cotton  to  the  residence  of  the  defendant,  and  by  his  direction, 
then  given,  "emptied  the  said  basket  of  seed-cotton  on  a  pile 
of  seed-cotton  on  the  front  piazza  of  defendant's  said  dwelling  ;" 
and  defendant  gave  to  Martin  a  pint  of  whiskey  ;  that  Martin 
and  defendant  were  tenants  on  the  same  plantation  ;  that  one 
Cobl),  a  merchant  residing  and  doing  business  about  twenty 
miles  distant  from  said  plantation,  had  a  mortgage  on  Martin  s 
crop,  the  debt  secured  by  which  was  not  then  due ;  and  that 
said  Cobb  had  anthonzed  defendant  to  receive  Martin's  crop  of 
cotton  for  the  purpose  of  having  it  ginned  and  delivered  to 
him. 

The'  court  charged  the  jury,  ex  mew  mofa,  among  other 
things,  "  that  though  they  might  find  from  the  evidence,  that 
said  Cobb  had  a  mortgage  on  the  crop  of  said  Martin,  and  that 
Cobb  had  authorized  defendant  to  receive  seed  cotton  from 
Martin  for  the  purpose  of  being  ginned  and  delivered  to  Cobb, 
such  authority  would  not  protect  the  defendant,  if  he  received 
it  at  his  dwelling  house  after  sunset  and  before  sunrise  of  the 
following  day."  To  this  charge  the  defendant  excepted.  Tlie 
same  question  was  also  raised  by  charges  requested  b}'  him,  and 
refused  by  the  court. 

Name  of  appellant's  counsel  not  disclosed  by  the  record. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— The  indictment  is  founded  on  the 
statute  (Code  of  1876,  §  4369),  rendering  it  a  misdemeanor  to 
"buy,  sell,  receive,  barter,  or  dispose  of  any  cotton,  corn,  wheat, 
oats,  peas,  or  potatoes,  after  the  hour  of  sunset  and  before  the 
hour  of  sunrise  of  the  next  succeeding  day,"  with  an  exception 
of  sales,  not  now  material  to  be  noticed. 

The  question  now  raised  is,  whether  the  agent  of  a  luort- 
gagee,  receiving  seed-cotton  from  the  mortgagor,  the  subject  of 
the  mortgage,  within  the  prohibited  hours,  is  guilty  of  the 
statutory  offense.  The  words  of  the  statute  are  plain  and  un- 
ambiguous ;  and  no  rule  is  more  firmly  established  than  that 
which  pronounces  that,  when  a  statute  is  plain  and  unambigu- 
ous, whether  expressed  in  limited  or  general  terms,  the  legisla- 
ture shall  be  intended  to  mean  what  they  have  plainly  expressed; 
and,  of  consequence,  there  is  no  room  left  for  construction. 
One  of  the  acts  plainly  denounced  is  receiving  either  of  the  ag- 
ricultural products  enumerated,  within  the  prohibited  hours ;  not 
more  plainly  denounced  is  the  act  of  buving,  or  of  selling,  or  of 
bartering  such  products  within  that  period.     There  is  no  more 
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reason  or  room  for  excusing  the  one  of  these  acts  than  the 
other.  And  there  is  receiving^  within  the  plain  meaning  of  the 
statute,  whenever  there  is  a  cliange  of  the  possession — when 
one  parts  with  the  control  of  the  product,  and  another  takes 
and  accepts  it.  Martin,  though  he  may  have  mortgaged  the 
cotton  to  Cobb,  yet,  had  the  actual  and  the  legal  possession, 
which  could  be  changed  only  by-  a  delivery  to  the  latter,  and 
the  delivery  would  not  be  complete  until  he  accepted  it. 
Penal  statutes  are  to  be  strictly  construed,  but  not  so  strictly  as 
to  defeat  the  obvious  intention  of  the  legislature.  The  words 
of  this  statute  are  not  to  be  narrowed  to  the  exclusion  of  cases, 
which,  in  their  ordinary  sense,  the  words  c<jm prebend,  or  in 
that  sense  in  which  the  legislature  obviously  employed  them. 
The  evil  the  statute  was  intended  to  suppress,  was  illicit  deal- 
ing in  the  enumerated  products,  a  dealing  easily  carried  on  in 
the  night-time  and  difficult  of  detection.  The  remedy  it  pro- 
posed was  the  prohibition  of  all  dealing  by  which  a  change  of 
possession  was  effected  within  the  prohibited  hours,  unless  such 
dealing  came  within  the  exceptions  carefully  expressed.  The 
unlawful  acts  may  as  well  be  done  by  the  owner  of  the  prod- 
ucts, as  by  one  who  is  not  the  owner. — Gilliam  v.  State,  71  Ala. 
]().  If  the  moi'tgagee,  in  person,  had  received  the  cotton  in 
the  night-time,  he  would  have  done  an  act  contravening  the 
statute  and  its  policy.  The  same  act  done  l)y  the  appellant  is 
e(iually  an  infraction  of  the  law.  The  agent  or  servant  can  not 
be  excused  for  a  violation  of  the  criminal  law,  because  the  act 
was  done  in  the  course  of  his  agency  or  servitude.— *S(f<«^<?  v. 
Bell,  5  Port.  365  ;  Winter  v.  St^ite,  30  Ala.  22. 

There  is  no  error  in  the  record,  and   the  judgment  must  be 
affirmed. 


Chapman  v.  The  State. 

Jndictmetit  ayainst  Vlerk  of  Circuit  Court  umier  Section  l^.l')9 

of  the  Code. 

1.  Ffiilnri'  of  rlerk  of  circuit  court  to  is»iir  cxccntion,  not  indictnbh. 
Section  .3380  of  the  Code  providing  a  penalty  against  the  clerk  of  a  cir- 
cuit court,  who  fails  to  issue  execution  as  nre8cril)ed  by  section  3181  of 
the  Code,  such  dereliction  of  dutv  is  not  inrlirtable  under  the  i)rovisions 
of  set^tion  4159  of  the  Code,  making  it  a  inisdenteanor  for  that  officer  to 
fail  "to  perform  anv  duty  imjtosed  on  him,  for  the  failure  to  perform 
which  no  other  penalty  is  provided." 
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[Johnson  v.  The  State.] 
Appeal  from  Choctaw  Circuit  Court. 
Tried  before  Hon.  Wm.  E.  Clark k. 
Tiie  facts  are  stated  in  tlie  opinion. 

LuTHEK  R.  SMrrn,  for  appellant. 

H.  C  Tompkins,  Attorney-(ieneral,  for  the  State. 

STONE,  J. — The  present  is  an  indictment  imder  section 
4159  of  the  Code  of  1876,  which  declares  it  a  misdemeanor  in 
the  clerk  of  a  circuit  court,  '•  who  fails  to  perform  any  duty 
imposed  on  lijm,  for  the  failure  to  perform  which  no  other  pen- 
alty is  provided."  The  offense  charajed  is,  that  Chapman,  who 
was  clerk  of  the  circuit  court,  failed  to  issue  execution  within 
fifteen  days  after  the  adjournment  of  the  Circuit  Court  of 
Choctaw  county.  The  indictment  is  framed  under  «i§  8181, 
4159  of  the  (^ode  of  1876.  It  will  be  observed  that  section 
4159  converts  into  a  misdemeanor  only  the  failure  to  perform 
some  duty  imposed  by  law,  "  for  the  failure  to  perform  which 
no  other  penalty  is  provided."  Section  3380  of  the  Code  does 
provide  another  penalty  "  for  failing  to  issue  execution  ae  pre- 
scribed by  section -3181  [of  the  Code]  within  the  time  pre- 
i^cribed  by  law."  This  case,  then,  does  not  fall  within  the  stat- 
ute, and  no  indictment  will  lie  for  the  alleged  dereliction.  We 
need  not  notice  other  points  rai-sed  by  the  demurrer. 

The  judgment  of  the  circuit  court  is  reversed;  but  inas- 
much as  no  conviction  can  be  had  on  the  charge  contained  in 
the  indictment,  the  cause  is  not  remanded. 

Let  the  accused  go  hence  without  day. 


Johnson  v.  The  State. 

Indict7iient  for  Resisting  an  Ojficer. 

1.  Warrant  of  arrest;  n^hen  sufficient. — A  warrant  of  arrest  issued  by 
a  justice  of  the  peace  for  an  assault  and  batters',  which  is  signed  by  the 
justice  with  his  name  and  the  initials  of  his  oftice,  is  directed  "to  any 
constable  of  the  countv,"  states  the  county  in  which  it  was  issued,  the 
defendant's  name,  and  the  offense  charged  by  its  general  designation, 
conforms  substantially  to  the  requirements  of  the  statute  (Code  of  1876, 
^§  4651-2),  and  constitutes  on  its  face  a  legal  warrant. 

2.  Same. — The  omission  from  such  a  warrant  of  the  pronoun  me  after 
the  word  "before,"  in  stating  before  whom  the  complamt  was  made,  is 
a  mere  clerical  misprision,  and  does  not  vitiate  the  warrant. 
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Appeal  from  Mareugo  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

The  indictment  in  this  cause  contains  two  counts,  one  charg- 
ing the  defendant  with  an  assault  and  battery  on  George  Car- 
rington,  and  tlie  other  with  resisting  said  Carringtou,  a  consta- 
ble of  said  county,  while  attempting  to  execute  a  warrant  of 
arrest  issued  by  Leon  Napier,  a  justice  of  the  peace,  for  an  as- 
sault and  battery.  The  cause  was  tried,  and  the  defendant 
convicted  of  the  offense  charged  in  the  second  count.  On  the 
trial  the  prosecution  was  allowed  to  read  in  evidence,  against 
the  defendant's  objection,  a  warrant  of  arrest  in  the  following 
language : 

"  State  of  Ala.,  (  To  any  constable  of  the  county :  Com- 
Marengo  Co.  \  plaint  on  oath  having  been  made  before — ,. 
that  the  offense  of  an  assault  and  battery  has  been  committed,, 
and  accusing  Wiley  Johnson  [the  defendant]  thereof :  You  are,, 
therefore,  hereby  commanded  to  arrest  Wiley  Johnson  and 
bring  him  before  nie. 

Nov.  Ist,  1882.  L.  Napiek,  J.  P." 

The  court  also  instructed  the  jury  that  said  paper  was,  on  its 
face,  a  legal  warrant,  and  authorized  the  said  Carrington  to  ar- 
rest the  defendant.  To  the  ruling  of  the  court  in  allowing  the 
warrant  to  be  read  in  evidence,  and  to  the  charge  given,  the 
defendant  duly  excepted. 

E.  McCaa,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — There  was  no  error  in  adinittiuff  in  evi- 
dence the  justice's  warrant,  to  which  exception  was  talcen,  nor 
in  the  charge  of  the  court,  ruling  that  the  instrument  was  on 
its  face  a  legal  warrant.  It  substantially  conforms  to  the  re- 
quirements of  sections  4651  and  4652  of  the  Code  of  1876. 
It  contains  the  namr  of  the  defendant;  a  statement  of  the  of- 


fence charged  bu  name;  the  county  \\\  which  it  was  issued;  and 
was  fiJgnedhy  the  justice  with  his  name  and  initials  of  ojficr 
and  was  directed  "'  to  any  constable  of  the  county,"  who  must 


necessarily  be  a  lawful  o^ier  of  the  State,  within  the  meaning 
of  the  statute. — ('ode,  1876,  §§  4651-2 ;  Miwphtfs  case,  55 
Ala.  252 ;  Browns  rme,  63  Ala.  97. 

The  omission  of  the  pronoun  nre,  after  the  word  "  before,'* 
is  a  mere  clerical  misprision,  wiiich,  being  readily  supplied  by 
inspection,  does  not  vitiate  the  instrument.  It  must,  therefore^ 
be  construed  to  be  understood. 

Affirmed. 
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Allen  V.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Larci'iui;  udiniHuibilittf  of  dffenikuiV n  dechi rations. — On.  the  trial  of 
a  defendant  indicted  for  larceny,  dei'larations  made  by  him  while  in  pos- 
session of  the  proi)erty  alleged  to  have  been  stolen,  explanatory  of  his 
pos.session,  are  admissible  for  him  as  a  part  of  the  n-s  <jesi;e;  but  declar- 
ations made  by  him  respecting  the  source  of  his  title,  or  the  contract  un- 
der which  he  claimed  to  have  acquired  possession,  are  inadmissible. 

2.  Whoithh  court  ii-ill  not,  rcrersf  on  e.i<'i'i)tions  to  aibninsihilitj/  of  eri- 
drnce. — This  court  will  not  reverse  on  excei)tions  reserved  to  the  rulings 
of  the  primary  court  sustaining  oljjections  to  questions  propounded  to  a 
witness  by  the  appellant,  when  it  does  not  appear  from  the  questions, 
that  the  answers  sought  to  be  elicited  may  not  have  been  immaterial, 
foreign  to  the  issue,  or  otherwise  illegal,  and  it  is  not  shown  by  the  re- 
cord what  answers  the  witness  was  expected  to  give. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon  John  Mookk. 

The  defendant  was  indicted  and  tried  for  the  larceny  of  a 
heifer,  the  property  of  William  Lavender,  the  trial  resulting 
in  a  conviction.  The  State,  having  introduced  evidence  tend- 
ing to  show  that  he  had  lost  tlie  heifer,  and  that  the  defendant 
had  taken  and  carried  it  away,  examined  as  a  witness  one  Syd 
Allen,  the  defendant's  brother,  who  testified,  in  substance,  that 
the  defendant  brought  the  heifer  to  witness'  house  one  after- 
noon, "•  in  open  daylight,"  and  requested  witness  to  keep  it 
for  him.  On  cross-examination  this  witness  testified,  that 
''  when  the  defendant  brought  the  iieifer  to  his  house,  he,  de-  ■ 
fendant,  claimed  it  as  his  own  property.  Witness  was  here 
asked,  how  did  he  claim  it  to  be  his  own  property ;  to  which 
question  the  solicitor  for  the  State  objected,  and  the  court  sus- 
tained the  objection  ;  and  to  this  ruling  the  defendant  excepted. 
The  witness  was  then  asked,  what  did  the  defendant,  at  that 
time,  say  when  he  claimed  the  property  to  be  his,  or  in  claim- 
ing the  property  to  be  his ;  to  which  (question  the  solicitor  ob- 
jected, and  the  court  sustained  the  objection  ;  and  to  this  ruling 
the  defendant  excepted.  The  witness  was  then  asked,  in  claim- 
ing the.  property  as  his,  what  did  he  say  about  having  paid  Mr. 
Lavender  for  it ;  to  which  cjuestion  tlve  solicitor  objected,  and 
the  court  sustained  the  objection ;  and  to  this  ruling  the  de- 
fendant excepted."  The  foregoing  were  the  only  exceptions 
reserved  on  the  trial. 
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[Hot'hstadler  V.  The  State.]  • 
Thos.  R.  Roulhac,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — TJiere  are  two  rt^asons  why  we  feel  compelled 
to  affirm  the  judgment  in  this  cause.  A^e  are  not  informed 
what  would  have  been  the  answer  of  the  witness  to  the  ques- 
tions which  the  court  disallowed.  For  aught  that  we  can  know, 
the  answer  may  have  been  imnuiterial,  foreign  to  the  issue,  or 
otherwise  illegal.  It  is  not  every  thing  a  party  may  say  under 
the  circumstances,  which  he  can  have  given  in  evidence  in  his 
own  favor.  It  is  only  declarations  explanatory  of  possession, 
that  are  admissible  on  the  principle  of  /v,«?  (jei<tiy. — 1  Brick.  Dig. 
843,  §  558.  Those  made  respecting  the  source  of  title,  or  the 
contract  under  which  he  claims  to  haveacijuired  possession,  are 
inadmissible.—///.  ^  500  ;  Sphmj  v.  The  State,  26  Ala.  90.  To 
put  the  court  in  error,  the  record  should  inform  us  what  an- 
swer the  witness  was  expected  to  give.  As  the  question  arose 
on  cross-examination,  the  interrogatory  itself  might  have  dis- 
closed the  answer  expected.  And  when  the  (juestion  arises  on 
direct  examination,  counsel  can  inform  the  court  what  he  pro- 
poses to  prove.  The  court  can  thus  rule  advisedly  on  a  real 
(juestion.  Otherwise  we  can  not  know  the  court  excluded  le- 
gal evidence. — Stewart  v.  The  State,  08  Ala.  199;  Bnrns  v. 
The  State,  49  Ala.  370. 

Affirmed. 


Hoehstadler  i\  The  State. 

Indictment  for  Retailing  Vinous,  Sjnritiioiis  or  Malt  Liquors 
without  a  License. 

1 .  Retailing  liquors;  where  one  li^'ense  nvfficient. — Only  one  license  is 
re(iuirecl  of  a  person  engaged  in  retailing;  vinous,  spirituous  and  malt 
li({Uor8,  who  ot-cupies,  and  carries  on  his  business  in  two  adjoining  rooms 
c<»nneoted  with  each  other  by  an  t>i)en  entrance  <jr  archway  cut  in  the 
partition  wall,  in  each  oi  which  is  a  bar,  one  of  the  rooms  being  used 
for  white  persons  and  the  other  for  negroes,  and  both  rooms  constituting 
but  one  establisliment,  and  being  under  one  and  the  same  management. 

Ai'i'KAL  from  .leffersoji  Circuit  Court. 
Tried  before  Hon.  Wm.  S.  Midd. 

At  the  spring  term,  1881,  of  said  court,  the  defendant  was 
indicted  for  engaging  in  the  business  of  retailing  vinous,  spir- 
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ituous  or  malt  liquors  without  a  license ;  and,  at  a  subsequent 
term,  he  was  tried  and  convicted. 

The  evidence  introduced  on  the  trial  disclosed  the  following 
facts :  In  the  city  of  Birmingham  there  were  two  buildings, 
adjoining  each  otlier,  and  separated  by  a  partition  wall  of  l)rick, 
one  called  the  Constantine,  and  the  other,  the  Linn  building. 
In  January,  1881,  the  defendant,  having  obtained  a  license  for 
retailing  vinous,  spirituou.^  and  malt  liquori«  in  said  city,  opened 
a  saloon  or  bar  in  the  Constantine  building,  the  Linn  buildinir 
being,  at  that  time,  used  tor  a  similar  jnirpose  by  one  Gale. 
Both  defendant  and  (^ale  continued  in  the  business  of  retailing 
in  said  buildings  until  1st  May,  188 1,  when  the  defendant  pur- 
chased from  Gale  his  bar,  etc.,  and  soon  after  his  purchase 
"caused  an  opening  to  be  made  in  the  partition  wall  between 
.said  two  buildings  about  twelve  feet  wide,  and  constructed  an 
archway  through  which,  persons  could  pass  from  the  one  build- 
ing to  the  other  at  pleasure."  He  then  "  converted  the  bar  in 
the  Constantine  building  into  a  place  for  the  accommodation 
of  white  person.^,  which  was  known  as  the  white  bar,"  and  the 
bar  in  the  Linn  biiilding  was  used,  for  the  accommodation  of 
the  colored  people,  and  was  known  as  the  negro  or  colored  bar. 
At  each  of  these  bars  there  was  a  bartender,  but  both  were 
under  the  management,  supervision  and  control  of  the  defend- 
ant, and  constituted,  in  fact,  but  one  establishment.  Liquors 
were  sold  at  both  bars  at  retail,  the  defendant  claiming  the 
right  to  do  so  under  the  license  obtained  by  him  in  January, 
1881.  The  court  charged  the  jury  that  this  license  did  not  au- 
thorize the  defendant  to  engage  in  retailing  liquors  in  both 
buildings,  at  tlie  white  and  negro  bars,  at  one  and  the  same 
time ;  and  to  this  charge  the  defendant  excepted. 

R.  H.  Pearson,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  §  491, 
Code  of  1876;  Walhr  v.  State,  10  Me.  241;  Prettyman  v. 
State,  3  Harrington,  570. 

SOMERYILLE,  J.— We  are  of  opinion  that  the  defendant 
required  but  one  license  to  authorize  him  to  carry  on  the  busi- 
ness of  retailing,  in  which  he  is  shown  to  have  been  engaged. 
The  two  rooms  used  by  him  clearly  constituted  but  one  estab- 
lishment. There  was  hwt  one  him7i€s»,  tinder  one  mai\agement, 
and  in  one  locality.  ,  If  this  was  true,  we  think  it  immaterial 
that  drinking  was  carried  on,  or  retailing  permitted  in  two 
rooms  or  apartments,  one  for  the  use  of  whites,  and  the  other 
for  the  use  of  negroes.     These  apartments  were  connected  with 
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each  other  by  an  open  entrance  or  archway,  and  were  both  un- 
der the  immediate  supervision  and  control  of  defendant.  The 
arrangement  may  have  been  dictated  by  a  just  regard  for  social 
decency.  The  fact  that  a  brick  wall  intervened,  instead  of  a 
mere  screen  being  used  as  a  partition,  can  scarcely  be  claimed 
to  change  the  legal  status  of  the  business.  We  can  see  no  dif- 
ference between  a  case  of  this  character,  and  the  more  common 
one  of  a  restaurant  keeper  having  two  separate  apartments,  re- 
spectively for  males  and  females,  which  is  clearly  permissible 
under  one  business  license,  if  there  be  unity  of  manageimmty 
ownersh  ip  and  loealliy. 

The  charge  of  the  circuit  judge  was  erroneous^  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Greeu  v.  The  State. 

Indictment  for  Murder, 

1.  Decision  of  primary  court  on  issue  of  fact;  irhen  irill  not  he  reviewed 
on  appeal. — Where  a  defendant  in  a  criminal  case  moved  to  quash  the 
indictment  on  matters  dehors  the  record,  and  set  up  the  same  matters  in 
a  plea  in  abatement,  and  an  issue  of  fact  was  formed  on  the  averments 
of  the  motion  and  plea,  which,  by  the  written  consent  of  the  solicitor  for 
the  State  and  the  defendant,  was  submitted  to  the  court  for  decision, 
without  the  intervention  of  a  jury,  and  the  court  found. the  issue  in  favor 
of  the  State,  l)ut  made  no  special  finding  of  the  facts  disclosed  bj'  the  evi- 
dence, the  de<"i.sion  of  the  primary  court  on  the  issue  of  fact,  thus  formed 
and  tried,  will  not  be  reviewed  by  this  court  on  appeal  or  writ  of  error. 

2.  Same;  triieri  snstaitied  hy  the  record. — The  defendant  being  a  negro, 
ami  the  issue  thus  formed  being,  in  substance,  whether,  in  selecting  the 
grand  jury  by  which  the  indictment  was  found,  the  sheritl',  judge  otpro- 
bate  aiid  clerk  of  the  circuit  court  refused  to  place  on  the  list,  or  in  the 
box  from  which  juries  were  drawn,  the  names  of  persons  of  African  ])lood, 
bec'ause  of  their  race  and  color,  and  all  tlie  testimony  introduced  on  the 
trial  of  this  issue,  which  the  l)ill  of  exceptions  purports  to  set  out,  show- 
ing affirmatively  that  no  person  was  excluded  from  the  jury  box,  or  from 
the  jury,  on  account  of  his  race,  color  or  |)revious  slavery,  and  there  be- 
ing an  entire  absence  of  testimony  that  tiiere  was  in  the  coimty  a  single 
person  of  African  blood,  who  possessed  the  retjuisite  ijualifications  of  a 
grand  juror,  but,  on  the  contrary,  the  testimony  of  the  only  two  witnesses 
examined,  the  slierifTand  the  clerk,  being  that  there  was  none  such  ;  this 
court,  if  the  decision  of  the  primary  court  in  favor  of  the  State  on  this 
issue  <'ould  be  reviewed  on  aj>peal,  (;ould  not  affirm,  on  any  known  rule 
of  judicial  action,  that  the  officers  charged  with  the  duty  of  drawing  the 
jury  have  violated  that  duty,  and  that  tl»e  witne.s.ses  have  sworn  faLsely, 
but  would  be  compelled  to  hold,  that  the  primary  court  has  made  a  true 
finding  according  to  the  evidence. 

3.  When  ilecisions  of  United  States  Supreme  ('ourt  are  binding  on  thin 
court. — On  all  (juestions  arising  under  the  Federal  Constitution' and  the 
acts  of  Congress  thereunder,  the  rulings  of  the  Supreme  Court  of  the 
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Unite<l  States  are  final ;  and  to  the  law  a.s  declared  by  that  court  touch- 
ing such  questions,  this  court  has  uniformly  conformed  its  rulings. 

4.  Fonrti^enth  AmeiKhnent  o/  Constitution  of  Vnited  Stati'x;  n  limitation  on 
the  powt'ri^  of  the  Stutex. — The  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States  is,  according  to  its  plain  language,  and  the  clear  ex- 
position of  its  terms  by  the  Supreme  Court  of  the  United  States,  a  limi- 
tation on  the  powers  of  the  States,  and  nf»t  a  protection  against  the 
wrongs  individuals  may  commit  against  life,  liberty  or  proi)erty  ;  but  these 
are  left  to  State  conservation,  or  provided  for  elsewhere. 

5.  Same;  rale  of  construction. — After  a  review  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  construing  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  the  (juery  is  propounded,  whether  the 
true  rule  of  construction  is  not  as  follows :  Whenever  a  State,  by  its 
laws  as  interpreted,  denies  to  any  person  within  its  jurisdiction  the  pro- 
tection it  extends  to  others,  or  withholds  from  any  citizen  etjual  privileges 
and  immunities  with  all  other  citizens  of  the  United  States,  then  such 
State  violates  the  amendment;  and  such  violation  is  complete,  whenever 
an  injurious  discriniination  is  expressed  in  a  statute,  or  is  shown  in  an 
official  act  of  the  executive  <jf  the  State,  or  before  the  judicial  department 
of  last  resort,  when  tlie  question  comes  before  the  one  or  the  other  for  of- 
ficial and  final  action  ;  but  if  the  alleged  violation  be  an  act,  or  failure  to 
act  by  a  subordinate  or  inferior  officer,  in  a  matter  n(jt  final  in  its  char- 
acter, but  only  preparatory  or  preliminary  in  its  purpo.se,  then  it  is  not 
the  act  of  the  State,  and  does  not  violate  the  amendment,  unless  it  be  a 
matter  cognizable  l^efore,  and  brought  to  the  knowledge  of  the  courts, 
arid  its  redress  is  denied  by  that  department  of  the  government. 

6.  Same;  questions  to  be  considered  under,  irhich  could  nQt  otherwise  he 
considered  under  the  statutes  of  this  State. — It  can  not  be  doubted,  that  the 
F'ourteenth  Amendment,  the  acts  of  Congress  and  the  rulings  of  the 
Federal  Supreme  Court  upon  them,  retjuire  this  court  to  consider  ques- 
tions which,  in  tht^ir  ab.sence,  could  not  be  considered;  and  hence,  that 
if,  in  the  drawing  and  organization  of  a  jury,  grand  or  petit,  it  was  shown 
l)y  proof  on  motion,  that  any  citizen  of  tlie  county,  possessing  the  quali- 
fications prescribed  by  the  statutes  of  this  State,  had  been  left  ofT  the 
panel  because  of  his  race  or  color,  it  would  be  tlie  duty  of  the  ])rimary 
court,  before  whidi  such  motion  could  alone  be  made  in  the  first  instance, 
to  quash  such  illegally  drawn  or  summoned  panel,  or  any  indictment 
found  by  a  grand  jury  thus  illegally  constituted;  but  a  motion  to  that 
end,  to  be  entertained,  like  any  other  incidental  motion  in  a  cause, 
should  be  made,  if  the  objection  be  to  the  grand  jury,  before  pleading  to 
the  indictment,  and  if  to  the  venire  of  the  petit  jury,  before  entering  upon 
the  trial. 

7.  Grand  and  petit  jurors;  selection  cf,  and  poirer  of  tit f  courts  over. 
In  this  State,  the  officers  charged  with  the  duty  of  selecting  jurors,  grand 
and  petit,  as  to  whom  a  high  sfandard  of  qualifications  is  fixed  by  statute, 
nuist  be  governed  i)y  their  (jpinion  and  judgment,  being  eiiually  bound 
by  their  oaths  to  reject  persons  who,  in  their  opinion,  do  not  possess  the 
requisite  (|ualifications,  as  to  select  those  who  come  up  to  the  standard  ; 
and  this  court  is  forbid<len  by  statute  to  iiujuire,  in  any  collateral  pro- 
ceeding, whether  or  not  these  officers  have  judiciously  selected  a  jury 
list  of  persons  possessing  the  requisite  tjualifications. 

Appeal  from  Maeoii  (.'ircuit  Court. 

Tried  before  Hon.  J.vmks  E.  Cobb. 

At  the  spring  term,  18S2,  of  said  court,  Bill  Green,  the 
defendant  in  that  court,  appellant  here,  was  indicted  for  the 
murder  of  John  Tanner;  and  at  a  subsecjuent  term  lie  was  tried 
and  convicted  of  murder  in  the  second  degree,  and  sentenced  to 
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imprisonment  in  tlie  penitentiary  for  twelve  years.  At  the 
term  of  the  trial,  the  defendant  filed  a  motion  to  (juash  the  in- 
dictment, and  also  a  plea  in  abatement,  the  substantial  aver- 
ments of  which  are  stated  in  the  opinion.  The  issues  of  fact 
.  formed  on  the  motion  and  on  the  plea  were,  by  agreement, 
tried  together  by  the  court,  without  the  intervention  of  a  jury. 
On  the  trial  the  defendant  examined  as  a  witness  W,  P.  Thomp- 
son, who  testified  that  he  was  elected  sheriff  of  said  county  in 
August,  1880,  and  was  sheriff  at  the  time  of  the  trial;  "that, 
in  tne  summer  of  1881,  all  the  names  of  jurors  having  been 
drawn  out  of  the  jury  box  of  said  county,  and  it  being  the  time 
to  prepare  the  jury  box  as  provided  by, law,  he  obtained  a  list 
of  the  names  to  be  used  in  selecting  the  names  of  persons  to  be 
put  in  said  box,  and  from  which  list  the. names  were  selected 
and  were  put  in  there,  and  out  of  which  box  so  prepared,  the 
juries,  botn  grand  and  petit,  have  been  drawn  since  that  time 
for  said  county;  that  he  obtained  none  but  the  names  of  whites 
on  said  list,  and  knew  of  none  but  the  names  of  whites  in  said 
box,  since  he  has  been  sheriff ;  that  he  knew  of  no  persons 
among  the  colored  or  African  race  in  said  county  competent,  or 
having  the  statutory  qualifications  for  jury  duty,  but  that  he 
never  inquired,  or  tried  to  find  out  from  others ;  that  he  put  no 
names  in  said  box  but  those  of  white  citizens ;  that  there  were 
a  great  many  negroes  living  in  said  county,  many  of  whom 
rented  farms  and  farm-houses  by  the  year,  and  most  of  them 
engaged  in  agricultural  employment;  but  whether  the  negroes 
exceeded  the  whites  in  population,  he  did  not  know."  The 
defendant  also  examined  as  a  witness  A.  S.  Harper,  the  clerk 
of  said  court,  who  testified  that  he  had  been  clerk  of  said  court 
since  the  latter  part  of  December,  1874 ;  ''  that  his  best  recol- 
lection is  that,  at  the  spring  term,  1875,  and  the  fall  term,  1875, 
two  or  three  negroes  were  put  on  the  petit  jury,  but  none  since, 
but  that  no  person  of  African  descent  had  been  selected  on  the 
grand  jury  since  he  has  been  clerk ;  that  the  names  of  no  per- 
sons, so  far  as  he  knew,  of  African"  descent  had  ever  been  put 
in  the  box,  from  which  juroi-s  are  drawn,  since  he  has  been 
clerk ;  that  there  may  be  a  few  negroes,  in  his  opinion,  com- 

f)etent  [to  serve |  on  petit  juries  in  said  county,  about  one  in  a 
lundred,  perhaps,  but  that  he  knew  of  none,  in  his  opinion, 
competent  to  serve  a"}  grand  jurors ;  that  the  negroes  exceeded 
the  whites  in  population  in  said  county  of  Macon,  but  that  he 
did  not  know  the  proportion."  Roth  of  said  witnesses  testified 
that  "  they  selected  from  said  list  returned  by  the  sheriff  the 
names  of  such  persons  as,  in  their  opinion,  were  competent  to 
discharge  the  duties  of  grand  and  petit  jurors  with  honesty,  im- 
partiality and  intelligejice,  and  were  esteemed  in  the  commu- 
nity for  their  integrity,  fair  character  and  sound  judgment ;  that 
Vol.  Lxxiu. 


1882.]  OF  ALABAMA.  29 

[Green  v.  The  State.] 

they  did  not  neglect  or  refuse  to  put  in  the  jury  box  the  name 
of  any  person  on  account  of  his  race,  color  or  previous  condi- 
tion of  servitude;  and  that  such  discrimination  was  not  con- 
sidered or  thought  of,  but  this  selection  was  from  the  list  of 
whites  returned  by  the  sheriff,  as  above  stated.  The  foregoing 
being  all  the  testimony,  the  court  refused  said  motion,  and  held 
for  naught  said  plea  in  abatement,  as  shown  by  the  judgment 
entry  ; "  and  to  these  rulings  the  defendant  duly  excepted,  and 
they  are  here  assigned  as  error. 

Brewer  &  Brewer,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  only  question  raised  by  this  record  arises  out 
of  the  organization  of  the  grand  jury  which  preferred  the  indict- 
ment, on  which  the  defendant  was  tried  and  the  sentence  of  con- 
viction pronounced.  It  is  not  alleged,  either  in  the  motion  to 
quash  the  indictn]ent,  or  in  the  plea  in  abatement,  that  the 
jurors  were  ''  not  drawn  iii  the  presence  of  the  officers  desig- 
nated by  law." — Code  of  1876,  ^  4889.  The  defendant,  appel- 
lant here,  is  represented  as  a  negro  of  full  blood,  and  the  per- 
son, for  whose  homicide  he  was  tried  and  convicted,  was  also  a 
negro.  The  charges  and  averments  made  in  the  motion  to  quash 
the  indictment,  and  in  the  plea  in  abatement,  are  substantially 
as  follows  :  That  the  population  of  Macon  county — the  count}' 
in  which  the  offense  is  charged  to  have  been  committed,  and  in 
w'liich  the  trial  was  had — was,  at  the  time  the  indictment  was 
found,  about  seventeen  thousand,  of  which  more  than  twelve 
thousand  were  colored  persons  of  African  descent ;  that  of  these 
twelve  thousand  negroes,  there  were  more  than  two  thousand 
qualified  electors,  and  eight  hundred  persons  having  the  re- 
(juisite  (jualitications  to  serve  as  grand  and  petit  jurors ;  that 
for  more  than  eight  years,  and  up  to  the  time  of  the  trial,  no 
person  of  African  descent  had  been  summoned  or  served  on  a 
jury,  grand  or  petit,  in  Macon  county,  and  the  sheriff,  judge  of 
probate  and  clerk  of  the  circuit  court,  chai'ged»  with  the  selec- 
tion of  the  grand  and  petit  juries,  have  selected  none  but  white 
men,  and  have  invariably  declined  to  select  any  colored  man  or 
person  of  African  descent ;  that  in  thus  selecting  the  juries, 
they  have  met  the  unanimous  ap])roval  of  the  white  people,  and 
the  legal  profession  of  the  county  in  particular,  which  js  com- 
posed of  whites  exclusively,  and  who  are  opposed  to  addressing 
the  negroes  as  "gentlemen  of  the  jury.''  It  will  be  observed 
that  the  gravamen  of  this  complaint  and  motion  is,  that,  in 
selecting  the  jury  list,  the  sheriff,  judge  of  probate  and  clerk  of 
the  court  refused  to  place  on  the  list,  or  in  the  box  from  which 
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juries  are  to  be  drawn,  the  names  of  persons  of  African  blood, 
because  of  tlieir  race  and  color. 

An  issue  of  fact  was  formed  oji  the  averments  of  the  motion 
and  plea,  and  the  record  informs  ns  that  "  the  solicitor  for  the 
State  and  the  defendant,  in  d^^en  court,  and  in  writing,  con- 
sented that  the  court  [mightj  hear  and  determine  the  issue 
without  a  jury."  Thereupon  the  court  did  hear  the  evidence, 
and  found  tlie  issue  in  favor  of  tlie  State.  Can  we  review  and 
reverse  this  finding  i  Many  answers  can  be  given  to  this.  The 
issue  was  formed  on  averments  of  the  defendant's  own  tender- 
ing; and  it  is  a  well  established  rule  of  pleading  and  practice, 
to  leave  parties  free  to  form  their  own  issues,  except  that  the 
court  should  not  permit  persons  charged  with  crime  to  suffer 
through  the  incompetency  or  faithlessness  of  counsel.  There 
is  no  room  for  suspecting  such  detriment  in  this  case.  If  there 
were,  this  would  present  a  strong  case  for  appeal  to  executive 
clemency,  if  the  court  is  without  power  to  redress  such  wrong. 
It  has  been  tlte  rule  with  this  court  from  tbe  beginning,  not  to 
entertain  jurisdiction  of  appeals  from  rulings  on  motions  for  a 
new  trial. — PMemiriy  v.  State,  Minor,  42 ;  Frank! m  v.  State, 
29  Ala.  14;  2  Brick".  Dig.  276,  ^  1.  The  auf^wers  :  1.  The 
decision  of  a  primary  court  on  a  question  of  fact,  when  the  in- 
tervention of  a  jiiry  is  waived,  will  not  be  examined  on  error. 
Noe'sKc'r  V.  Garner's  Ar7m'r,7(^  Ala.  448;  1  Brick.  Dig.  775, 
§  23,  which  collects  the  authorities.  We  have  a  statute  of  re- 
cent enactment— Code  of  1876,  §^  3029,  3030— which  provides 
that  "  an  issue  of  fact  in  a  civil  case,  in  any  court  of  common 
law  jurisdiction,  may  be  tried  and  determined  by  the  court, 
without  the  intervention  of  a  jury,"  when  a  written  consent 
therefor  is  tiled  with  the  clerk.  But,  in  such  case,  to  authorize 
a  revision,  the  court  must  "  make  asiiecial  finding  of  the  facts," 
upon  the  request  of  either  party.  There  was  no  special  finding 
of  facts  in  this  case,  and  the  record  does  not  inform  us,  that 
either  party  requested  such  special  finding  to  be  made.  So,  if 
we  were  to  apjily  the  rule  in  civil  cases  to  this  case,  we  could 
find  nothing  to  review. — MrCaft/it/  v.  Zeigler,  67  Ala.  43. 

2.  It  will  Ijie  borne  in  mind  thnt  the  issue  in  this  case  was 
formed  on  the  averment  of  the  defendant,  that  the  judge  of 
probate,  sheriff  and  clerk  refused  to  })lace  on  the  list,  or  in  tlie 
box  from  which  juries  were  to  be  drawn,  the  names  of  persons 
of  African  blood  on  account  of  their  race  and  color.  The  bill 
of  exceptions  sets  out  all  the  testimony  that  was  given  on  this 
issue.  All  the  testimony  shows  affirmatively  that  no  person 
was  excluded  from  the  jury  box.  or  from  the  jury,  on  account 
of  his  race,  color  or  ])revious  slavery.  And  there  is  an  entire 
absence  of  testimony  that  there  was,  in  the  county,  a  single 
person  of  Afncan  blood,  who  possessed  the  requisite  qualifica- 
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tions  of  a  grand  juror.  On  the  contrary,  the  testimony  of  the 
only  two  witnesses  examined,  the  sheriff  and  clerk,  is  that  there 
was  none  such.  It  was  the  dutj  of  the  presiding  judge  to  make 
a  true  finding.  Oould  he  travel  beyond  the  testimony,  and  on 
his  own  knowledge,  if  he  had  such,  or  on  conjecture,  and 
against  all  the  evidence  offered,  find  as  a  fact,  not  only  that  there 
were  colored  persons  in  the  county  who  possessed  the  statutory 
<]ualifications  of  grand  jurors,  but  take  a  further  step  and  find 
that  three  sworn  officers  had  excluded  them  from  the  jury  box 
and  list  on  account  of  their  race,  or  previous  condition  of  ser- 
vitude ?  Can  these  be  matters  of  judicial  knowledge?  And 
can  we,  without  a  shadow  of  testimony,  affirm  that  these  officers 
have  violated  their  duty,  and  their  oaths  in  testifying,  and  thus 
reverse  the  finding  of  the  circuit  judge,  because  he  did  not, 
without  proof,  draw  such  harsh  and  illogical  inference  (  All 
the  rules  of  judicial  inquiry  will  have  to  be  overturned  to  justify 
a  reversal  of  this  case. 

No  question  is  raised  on  the  constitution  of  the  petit  jury  and 
we  suppose  the  accused  was  satisfied  with  that.  There  is  no 
error  in  the  record,  and  the  judgmest  of  the  circuit  court  must 
be  affirmed. 

We  are  considering  the  questions  discussed  above  in  the  light 
of  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  and  the  decisions  upon  it.  pronounced  by  the  Supreme 
Court  of  the  United  States.  We  hftve  uniformly,  on  Federal 
(juestions— those  in  the  solution  of  which  the  Federal  Supreme 
C'ourt  exercises  a  supervision  of  our  judgments — conformed  our 
rulings  to  the  law  as  declared  by  that  tribunal.  This  we  have 
done,  because,  on  all  questions  arising  under  the  Constitution 
of  the  United  States,  and  the  acts  of  Congress  thereunder,  the 
rulings  of  that  court  are  final,  to  which  all  State  tribunals  must 
yield. — Nehon  v.  McCrar;/,  60  Ala.  301  ;  Pollard  v.  Zuher^ 
♦>5  Ala.  628;  Mayuire  v.  Road  Commissicniers,  71  Ala.  401. 
We  will  not  depart  from  these  rulings,  however  much  we  may 
sometimes  differ  from  the  reasoning  and  conclusions  of  the  ma- 
jority of  that  court.  The  language  of  the  fourteenth  amend- 
ment, pertinent  to  this  case,  is,  "ISo  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State  deprive  any 
person  of  life,  libert}'  or  property,  without  due  process  of  law ; 
nor  deny  to  any  person  within  its  jurisdiction  the  ecpial  protec- 
tion of  the  laws."  The  first  thought  which  presents  itself  on 
reading  this  amendment  is,  that  it  is  a  limitation  on  the  powers 
of  the  States.  No  State  shall  commit  these  abuses.  It  erects 
no  barrier  against  the  wrongs  individuals  may  commit  against 
life,  liberty  or  propert}'.  These,  the  summation  of  freedom's 
attributes,  were  left  to  State  conservation,  or  were  provided  for 
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elsewhere.  '  Such  is  the  plain,  unmistakable  language  of  the 
amenchnent,  and  such  has  been  the  clear  exposition  of  its  terms 
by  that  high  tribunal,  which  pronouces  on  such  questions  in 
dernier  resort. — Slaughter- House  cases,  16  Wall.  36;  U.  S.  v. 
Cruihshanl\  92  U.  S.  542 ;  and  the  recent  case  of  United  States 
V.  Harris,  opinion  by  Mr.  Justice  Woods,  (106  U.  S.  629,).  We 
will  not  repeat  the,  strong,  fervid  language  of  Justice  Miller  in 
the  Slaughter- House  eases,  commencing  on  page  77  of  the  re- 
port. Human  sagacity  can  not  predict  the  clash  of  jurisdictions, 
the  endless  contentions,  the  usurpations  and  oppressions  which 
would  ensue  from  the  construction  he  was  combatting  so  elo- 
quently. But  what  is  the  legitimate  import  of  that  part  of  the 
fourteenth  amendment  which  we  have  copied  ?  Section  2  of 
Article  4  of  the  Constitution  guarantees  to  citizens  of  each 
State  equal  privileges  and  immunities  with  citizens  of  the  sev- 
eral States.  This  has  been  rightly  construed  as  securing  each 
citizen  of  the  United  States  against  hostile,  discriminating  leg- 
islation by  States  other  than  his  own.  No  State  can  pass  any' 
law,  which  secures  to  its  own  citizens  greater  privileges  and  im- 
munities than  it  accords  to  citizens  of  other  States  of  the  Union. 
It  would  seem  tliatthe  first  clause  of  that  part  of  the  fourteenth 
amendment  which  we  have  copied,  was  intended  to  secure 
equality  of  privilege  and  immunity  between  the  several  citizens 
of  one  and  the  same  State,  and  also  between  its  citizens  and  all 
other  citizens  of  the  Urfited  States,  without  reference  to  the 
place  of  of  their  residence.  Is  not  this  last  phase  of  the  pro- 
vision but  a  duplication  of  Section  2,  Article  4  of  the  Constitu- 
tion as  first  fi-amed  i 

The  second  clause  of  the  amendment  under  discussion  is  bor- 
rowed from  Ma(/na  Charta,  and  was  embodied  in  the  constitutions 
of  the  States  from  the  beginning.  It  has  l)een  so  often  construed, 
that  further  definition  would  seem  unnecessary.  "  Due  process 
of  law,"  says  Mr.  (^ooley,  ''  undoubtedly  means,  in  the  due 
course  of  legal  proceedings  according  to  those  rules  and  forms 
which  have  been  estal)lishod  for  the  protection  of  private  riglits. 
.  .  ..  Thov  were  intended  to. secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government,  unrestrained  by 
the  established  principles  of  private  rights  and  distributive 
justice."  See  alse  Zeiyler  v.  S.  ik  N.  R.  R.  Co.,  58  Ala.  594, 
and  authorities  cited.  Our  statutes  secure  to  every  one  an 
equal,  fair  and  inqmrtial  trial — provide  machinery  according  to 
the  forms  of  the  common  law,  and  neither  in  word  nor  sense, 
make  any  discrimination  between  citizens  of  the  United  States, 
TIG  matter  what  their  race  or  color.  The  clauses  discu-ssed 
above  have  no  bearing  on  this  case. 

The  remaining  clause  of  the  fourteenth  amendment  which 
we  propose  to  discuss  ordains  that,  *•  No  State  shall 
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deny  to  any  person  within  its  jurisdiction  the  e(|ual  pi'ute(-tion 
of  the  laws."  Tliis,  like  the  second  clause,  drops  the  word 
citizen,  and  substitutes  the  word  person.  Every  person  of  tlie 
human  species — every  reasonable  creature  in  being,  whether 
citizen,  alien,  enlightened,  civilized,  or  barbarian — falls  within 
its  terms.  Each  is  under  the  equal  protection  of  the  laws. 
The  State  shall  nuike  no-  discriminations.  (Jur  statutes  make 
none.  Each  offender  is  liable  to  the  same  punishment  as  all 
other  offenders  in  like  degree.  Each  person  aggrieved  in  his 
person,  reputation  or  goods,  has  the  same  remedies  provided 
for  him  as  are  provided  for  all  others.  If  persons,  by  reason 
of  their  want  of  recpiisite  (jualilications,  are  forbidden  to  par- 
ticipate in  the  redress  of  such  grievances,  they  are  equally  pro- 
hibited from  taking  part  in  the  settlement  of  controversiies  be- 
tween all  others.  If  the  law  has  confided  to  one  or  more 
officers  or  persons  the  power  and  duty  of  discharging  a  pre- 
liminary function  in  the  steps  necessary  to  his  trial,  it  has  done 
the  same  thing  in  all  other  cases  of  ijnputed  crime.  The  law 
has  prescribed  the  same  rule  as  -applicable  to  every  person  of 
every  nationality,  race,  character  and  standing  in  society,  and 
requires  and  expects  the  same  honesty  and  impartiality  in  its- 
administration,  no  matter  wlio  may  be  .its  ministers,  or  where 
their  ministrations  may  be  felt.  Can  the  State  do  more  to 
secure  to  every  pei^son  the  etjual  protection  of  the  laws?  All 
functions  of  State  must  be  performed  by  human  agencies,  from 
those  of  the  chief  Executive  down  to  the  humblest  tipstaff  who 
attends  the  sittings  of  the  courts.  Corrupt  and  dishonest  men 
have  found  their  way  into  all  offices,  from  the  highest  to  the 
lowest.  Provision  is  made  by  law  for  the  prevention  and 
redress  of  most,  if  not  all,  violations  of  official  trust.  But  hu- 
man law,  which  speaks  in  general  rules,  can  not  foresee  and 
forestall  all  official  misconduct.  Fraud  and  malversation  seek 
out  many  inventions.  The  artifice  of  yesterday  will  become 
known,  and  be  abandoned  to-morrow.  New  laws  become  neces- 
sary to  meet  and  thwart  new  contrivances,  which  bad  men  are 
constantly  originating.  Difficulty  of  detection  must  also  be 
taken  into  the  account.  Immoral  and  dishonest  conduct  covets 
concealment  and  darkness.  Many  of  the  instrumentalities  by 
which  persons  charged  with  crime  are  brought  to  trial,  are,  and 
needs  must  be,  conlided  to  officers,  whose  action  is  prompted 
and  shaped  by  motives  we  have  no  means  of  penetrating.  And, 
then,  courts  themselves  must  conform  to  rules,  and  can  redres.>i 
wrongs,  only  when  brought  to  their  knowledge,  and  when 
clothed  with  power  to  inquire  into  them.  They  can  not  violate 
the  law  to  prevent  its  violation  by  others.  Let  us  refer  to 
some  of  the  irremediable  wrongs  that  may  be,  and  are  encount- 
ered in  the  progress  of  criminal  trials,  if  not  in  all  contentions 
3 


34  SUPREME   COURT  [Dec.  Term, 

[Green  v.  The  State.] 

that  are  adjudicated  in  human  tribunals,  tlirough  liuman  instru- 
mentalities. Fii*st.  let  us  premise  that  the  fourteenth  amend- 
ment of  the  Constitution,  although  born  of  the  wish  to  protect 
the  recently  emancipated  African  race  from  apprehended  dis- 
criminating, hostile  legislation,  equally  includes  the  M-hite  race 
under  its  protecting  wing.  The  State  can  not — must  not — 
den}'  to  any  white  person  the  equal  protection  of  the  laws,  is 
as  mucii  a  mandate  of  the  Constitution,  as  that  such  protection 
should  not  be  denied  to  the  colored  race.  While  guarding  the 
latter  race  against  discriminating,  class  legivslation,  the  framers 
of  that  amendment  did  not,  and  could  not  discriminate  against 
the  white  race. "  That  would  be  to  deny  to  it  the  equal  protec- 
tion of  the  laws. 

There  is,  and  must  be,  an  official  discretion,  reposed  some- 
where, to  be  exercised  in  furnishing  a  list  or  body  of  names, 
from  M-hich  jurors,  grand  and  petit,  must  be  chosen.  If  the  stat- 
ute specify  the  qualifications  for  jury  service,  and  command  that 
jurors,  to  be  selected,  must  possess  such  qualifications,  then  the 
person  or  persons  charged  witli  the  selection  must  of  necessity 
decide  who  of  the  citizens  possess  the  requisite  qualifications. 
Suppose  the  officer  or  agent  charged  with  this  trust  and  discre- 
tion, exercise  it  unwisely ;  or,  suppose  in  its  exercise  he  is 
guilty  of  favoritism  or  fraud,  who  can  know  this?  The  sher- 
iff is  fre(|uently  called  upon  to  summon  a  body  of  men.  or  a 
number  of  talesmen,  out  of  which  a  juiy  is  to  be  empaneled. 
Sup))08e,  in  making  the  selection,  ho  acts  ignorantly  or  cor- 
ruptly; can  the  court  take  judicial  knowledge  of  this,  and  cor- 
rect the  abuse?  Witnesses  may  give  false  testimony,  juries 
may  render  corrupt,  verdicts,  and  even  judges  may  be  inliuenced 
by  prejudice  or  corrupt  motives.  These  are  all  officers  and 
agencies  of  the  State's  administration  of  the  law.  Is  their 
conduct  the  actof  the  State?  Can  the  State  secure  infallibility 
in  the  administration  of  its  laws?  And  if  it  can  not,  is  its 
failure  a  denial  of  the  e(iual  protection  of  the  laws  ?  And  these 
inquiries  in  this  State  are  all  the  more  pertinent,  because  un- 
der the  letter  of  our  statutes,  enacted  long  l)efore  the  emanci- 
pation of  the  blacks,  all  the  ])reliminary  steps  in  selecting, 
drawing  and  organizing  grand  juries  are  declared  to  be  direct- 
ory, and  could  not  become  the  subject  of  judicial  inquiry,ex- 
cept  on  the  single  recjuisite  that  the  jury  shall  be  drawn  in  the 
presence  of  the  proper  officers. — Code  of  1852,  ^5j  3470,  3501 ; 
Code  of  1876,  §^  475}>,  4889. 

The  clau.sesof  the  fourteenth  amendment  to  the  Constitution 
•which  we  have  been  considering,  came  under  review  in  Straude)' 
V.  Went  Viiyinia,  100  U.  S.  303,  Virginin  r.  Hives,  Ih.  313, 
Kc  jKH'te  Virf/innt,  Ih.  339,  and  Neal  v.  Delatnare,  103  U.  S. 
370.     'I  he  majority  opinion  in  the  first  three  of  the  cases  was 
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prepared  bj  Mr.  Justice  Strong;  in  tlie  latter,  by  Mr.  Justice 
Ifarlan.  In  the  case  of  T7/'y?'7? /a  >'.  ^?'y€«,  the  complaint  was, 
that  a  jury,  composed  entirely  of  white  persons,  had  been  sum- 
moned for  the  trial  of  a  negro.  After  stating  that  the  laws  of 
\'irginia  made  no  discrimination  on  account  of  race  or  color, 
Justice  Strong  said  :  "  If,  as  in  this  case,  the  subordinate  offi- 
cer whose  duty  it  is  to  select  juries  fails  to  discharge  that  duty 
in  the  true  spirit  of  the  law ;  if  he  excludes  all  colored  men 
solely  because  they  are  colored  ;  or  if  a  sheriff  to  whom  a  venire 
is  given  composed  of  both  white  and  colored  citizens,  neg- 
lects to  summon  the  colored  jurors  only  because  they  are  col- 
ored ;  or  if  a  clerk  whose  duty  it  is  to  take  the  twelve  names 
from  the  box  rejects  all  the  colored  jurors  for  the  same  reason, 
— it  can  with  no  propriety  be  said  that  the  defendant's  right  is 
denied  by  the  State,  and  can  not  be  enforced  in  the  judicial 
tribunals.  The  court  will  correct  the  wrong,  will  quash  the  in- 
dictment or  the  panel,  or.  if  not,  the  error  will  be  corrected  in 
a  superior  court.  .  .  .  Nor  did  the  refusal  of  the  court 
and  of  the  counsel  for  the  prosecution  to  allow  a  modification 
oi  the  venire,  by  which  one-third  of  the  jury,  or  a  portion  of 
it,  should  be  composed  of  persons  of  the  petitioners'  own  race, 
amount  to  any  denial  of  a  right  secured  to  them  by  any  law 
providina;  for  the  equal  civil  rights  of  citizens  of  the  United 
States.  The  privilege  for  which  they  [the  petitioners]  moved, 
and  which  they  also  asked  from  the  prosecution,  was  not  a  right 
given  or  secured  to  them,  or  to  any  person,  by  the  law  of  the 
State,  or  by  any  act  of  Congress,  or  by  the  fourteenth  amend- 
ment of  the  Constitution.  It  is  a  right  to  which  every  colored 
man  is  entitled,  that,  in  the  selection  of  jurors  to  pass  upon  his 
life,  liberty  or  property,  there  shall  be  no  exclusion  of  his  race, 
and  no  discrimination  against  them   because  of  their  color. 

.  .  A  mixed  jury  in  a  particular  case  is  not  essential  to  the 
equal  protection  of  the  laws,  and  the  right  to  it  is  iiot  given  by 
any  law  of  A^irginia,  or  by  any  Federal  statute."  These  ut- 
terances would  seem  to  be  in  harmony  with  the  rulings  in  the 
SJaugJtter- House  cases  and  in  Cnrlkshank's  vase,  and  would  in- 
dicate that  it  is  only  State  action,  as  distinguished  from  abuse 
by  an  individual,  or  subordinate  official,  that  can  call  the  pow- 
ers of  the  Federal  judiciary  into  exercise  under  the  fourteenth 
amendment,  and  the  acts  of  Congress  enacted  thereunder. 
Justice  Strong,  in  the  same  case,  had  himself  said  :  "  The  pro- 
visions of  the  fourteenth  amendment  of  the  Constitution  we 
have  quoted  all  have  reference  to  State  action  exclusively,  and 
not  to  any  action  of  private  individuals.  It  is  the  State  which 
is  prohibited  from  denying  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  '  Yet  in  the  next  pamgraph 
he  says :  "It  is  doubtless  true  that  a  State  may  act  through  dif- 
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ferent  agencies — either  by  its  legislative,  its  executive,  or  its 
judicial  authorities;  and  the  prohibitions  of  the  amendment 
extend  to  all  actions  of  the  State  denying  et^ual  protection  of 
the  laws,  whether  it  be  action  by  one  of  these  agencies  or  an- 
other." The  language  here  employed  ^  indicates  that  Justice 
Strong  had  reference  to  tlie  three  departments  into  which  con- 
stitutional State  Government  is  divided  :  the  Executive,  repre- 
sented by  the  Governor  as  its  head,  the  Legislative  department, 
and  the  Judicial  department.  In  Ex  parte  Vrr(/i7ua,]\e  made 
himself  more  emphatic.  He  there  said  :  "A  State  acts  by  its 
legislative,  its  executive,  or  its  judicial  authorities.  It  can  act 
in  no  other  way".  The  constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  State,  or  of  the  officers  or  agents 
by  whom  its  powers  are  exerted,  shall  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws.  Whoever, 
by  virtue  of  public  position  under  a  State  government,  de- 
prives another  of  property,  life,  or  liberty,  without  due  process  of 
law,  or  denies  or  takes  away  the  equal  protection  of  the  laws, 
violates  the  constitutional  inhibition;  and  as  he  acts  in  the  name 
and  for  the  State,  and  is  clothed  with  the  State's  power,  his  act 
is  that  of  the  State.''  And  so  in  JV^eal  v.. Delaware,  s\)eakmg 
of  the  authority  and  conduct  of  the  Levy  court  in  selecting 
jurors,  Mr.  Justice  Harlan  said  :  "  The  act  of  those  officers  in 
the  premises  is  to  be  deemed  the  act  of  the  State.''  He  then 
quotes  approvingly  the  language  of  Mr.  Justice  Strong  copied 
al)Ove,  To  us  tliis  is  strange  reasoning.  The  wrongs  spoken 
of  were  those  committed  by  any  and  all  officers  holding  author- 
ity under  the  State,  no  nuitter  how  limited  their  authority. 
'•Whoever,  by  virtue  of  a  public  position  under  a  State  gov- 
ernment," is  Mr.  Justice  Strong's  language.  We  had  thought 
that  agents,  unless  they  be  of  a  class  called  general  agents, 
could  not  bind  their  principal  beyond  the  scope  of  their  dele- 
gated power,  and  that  those  who  dealt  with  them  were  bound 
to  look  to  the  extent  of  their  authority.  It  is  conceded,  in  each 
of  the  cases  fi'om  which  we  have  (juoted,  that  neither  Virginia 
nor  Delaware,  by  their  laws,  denied  to  any  person  the  equal 
protection  of  the  laws.  Then  the  denial  was  by  inferior  offi- 
cers or  agencies,  and,  in  thus  denying  such  equal  protection, 
they  transcended  their  authority,  and  violated  their  official  duty. 
The  extent  of  their  authoi'ity  was  matter  of  public  law,  and  all 
men  are  charged  with  a  knowledge  of  the  law.  How  then  does 
it  result  that  the  conduct  of  these  subordinate  officers,  done  in 
excess  and  in  violation  of.  their  authority,  is  the  act  of  the 
State  and  a  violation  of  the  fourteentli  amendment  by  the 
State  i 

A  fvjw  years  ago  tlie  public  mind  was  startled  and  shocked 
])y  a  discovery  of  the  great  frauds  on  the  revenue,  which  had 
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been  perpetrated  by  the  whiskey  ring.  One  government  offi- 
cial was  sentenced  to  tlie  penitentiary  for  his  participation  in 
those  frauds  and  their  emohiments.  wliile  there  was  a  strong 
belief  that  others  should  have  borne  hitn  company.  TheFreed- 
men's  Savings  Bank  was  under  the  control  of  government  offi- 
cials. Tens  of  thousands  of  recently  emancipated  negroes  were 
induced  to  deposit  their  small  accumulations  in  its  vaults,  until 
the  aggregate  sum  on  deposit  became  large.  Through  misman- 
agement, if  not  faithlessness,  most  of  the  deposits  were  wasted 
and  lost.  And  more  recently,  a  most  unsavory  odor  has  issued 
from  the  Post-office  Department,  growing  out  of  what  are  fa- 
miliarly known  as  frauds  in  the  star  route  service.  High  gov- 
ernment officials  are  involved  in  the  scandal,  and  if  a  tithe  of 
what  is  sworn  to  is  l)elieved,  other  sentences  to  the  penitentia- 
ry ought  to  be  pronounced.  All  these  offenses  have  been  per- 
petrated by  government  officers,  and  by  an  abuse  of  the  au- 
thority with  which  they  were  clotlied.  Did  they  thereby  be- 
cctme  tiijB  acts  of  the  Government '{  Very  recently,  high  offi- 
cials of  the  States  of  Tennessee  and  Alabama,  entrusted  with 
the  custody  of  the  treasure  of  their  several  States,  have  each 
embezzled  of  the  funds  in  their  hands  hundreds  of  thousands 
of  dollars.  Did  their  crime  become  the  act  of  the  State  they 
severally  served  and  betrayed?  What  a  contrast  between  the 
arguments  of  Justices  Strong  and  Harlan,  above  considered, 
and  tlie  ponderous  logic  of  Mr.  Justice  Miller  in  the  Slaufjhter- 
House  eases,  of  Chief  Justice  Waite  in  CruikshanJcs  case,  of 
Justice  Woods  in  Harris'  case,  and  of  Justice  Field  in  his  dis- 
senting opinion  in  Eir  jxiHe  Virginia. 

Is  not  this  the  true  rule? — Whenever  the  State,  by  its  laws 
as  interpreted,  denies  to  any  person  within  its  jurisdiction  the 
protection  it  extends  to  others,  or  withholds  from  any  citizen 
equal  privileges  and  immunities  with  all  other  citizens  of  the 
United  States,  then  such  State  violates  the  fourteenth  amend- 
ment of  the  Constitution.  Such  violation  is  complete,  when- 
ever an  injurious  discrimination  is  expressed  in  a  statute,  or  is 
shown  in  an  official  act  of  the  executive  of  the  State,  or  before 
the  judicial  department  of  last  resort,  when  the  question  comes 
before  the  one  or  the  other  for  official,  final  determination. 
But,  if  the  alleged  violation  be  an  act,  or  failure  to  act  by  a 
6ul)ordinate  or  inferior  officer,  in  a  matter  not  final  in  its  char- 
acter, but  only  preparatory  or  preliminary  in  its  purpose,  then 
if  is  not  the  act  of  the  State,  and  does  not  violate  the  four- 
teenth amendment,  unless  it  be  a  matter  cognizable  before,  and 
brought  to  the  knowledge  of  the  courts,  and  its  redress  is  de- 
nied by  that  department  of  the  (xovernment.  Till  then,  can 
it  be  said  the  State  has  denied  to  such  person  the  equal  pro- 
tection of  the  laws  ? 
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In  the  case  of  Neat  v.  Delaware.,  Mr.  Justice  Harlan  uses 
this  language :  "  The  showing  thus  made,  [the  petition  the 
prisoner  had  filed  for  removal  to  the  Circuit  Court  of  the 
United  States],  including,  as  it  did,  the  fact  (so  generally 
known  that  the  court  felt  obliged  to  take  judicial  notice  of  it) 
that  no  colored  citizen  had  ever  been  summoned  as  a  juror  in 
the  courts  of  the  State, — although  its  colored  population 
exceeded  twenty  thousand  in  1870,  and  in  1S80,  exceeded 
twenty-six  thousand,  in  a  total  population  of  less  than  one 
hundred  and  fifty  thousand, — presented  a  prima  facie  case  of 
denial,  by  the  officers  charged  with  the  selection  of  grand  and 
petit  jurors,  of  that  equality  of  protection  which  has  been 
secured  by  the  Constitution  and  laws  of  the  Ignited  States." 
In  what  manner  was  Mr.  Justice  Harlan  informed  of  the 
premises,  from  which  he  adjudged  this  '''' lyt^hna  facie  case  of 
denial  "  ?  The  petition  for  removal  is  copied  in  the  report  of 
the  case,  and  it  not  only  fails  to  show  that  there  were  colored 
persons  resident  in  New  Castle  county,  the  county  in  which 
the  indictment  was  found,  but  it  is  equally  silent  as  to  persons 
of  African  blood  being  residents  of  the  State  of  Delaware. 
Nor  does  the  report  anywhere  show  there  was  any  proof  on 
the  question.  Grand  juries  are  chosen  f roni  the  body  of  the 
county  they  are  required  to  serve.  Can  il  be  affirmed  that 
the  Levy  court  for  New  Castle  county  refused  to  place  colored 
persons  on  the  jury  list  on  account  of  their  color,  when  there 
is  neither  averment  nor  proof  that  there  were  such  persons  in 
the  county  {  Courts  usually  determine  questions  on  pleadings 
filed,  or  complaints  preferred  ;  and  revising  courts  confine 
their  investigations  to  questions  raised  by  the  record.  The 
decadal  dates  given  in  the  opinion  are  at  least  suggestive,  that 
the  information  was  obtained  from  census  records.  Can  such 
information  furnish  a  rule  of  decision  in  a  revising  court  on  a 
controverted  issue  of  fact  ''.  We  had  thought  in  such  ease,  the 
court  is  confined  to  what  the  record  speaks. 

We  have  considered  and  decided  the  questions  raised  by  this 
record,  not  under  our  own  statutes,  for  they  deny  to  us  all  iu- 
<|uiry  into  the  (piestionsas  raised.  We  have  done  so  under  the 
fourteenth  amendment  of  the  Constitution  of  the  United 
States,  and  tiie  laws  of  Congress  enacted  to  {.'ariT  its  pnjvis- 
ions  into  effect.  We  do  not  doubt  that  that  amendment,  the 
acts  of  Congress,  and  the  rulings  of  the  P'ederal  Supreme 
Court  npon  them,  require  us  to  consider  questions,  which,  in 
their  absence,  we  could  not  consider.  And  we  would  not 
doubt  that,  if  in  the  drawing  and  organization  of  a  jury,  grand 
or  petit,  it  was  shown,  on  motion  and  proof,  that  any  citizen  of 
the  county,  and  of  the  United  States,  jwssessing  the  qualifica- 
tions prescribed  l)y  our  statutes,  had  been  left  (jff  the  panel 
Vol.  lxxiu. 
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because  of  his  race  or  color,  it  would  be  the  duty  of  the 
primary  court,  before  which  such  motion  could  alone  be  made 
in  the  first  instance,  on  suthcient  proof  of  the  facts,  to  (juash 
such  illegally  drawn  or  summoned  panel,  or  any  indictment 
found  by  such  illegally  constituted  grand  jury.  And  such 
motion  might  be  made  by  any  person  affected  by  the  action  of 
such  jury,  whether  of  the  Arian  or  African  race.  Such  mo- 
tion, however,  to  be  entertained,  like  any  other  incidental 
motion  in  a  cause,  should  be  made,  if  the  objection  be  to  the 
grand  jury,  before  pleading  to  the  indictment,  and  if  to  the 
■venu'e  of  the  petit  jury,  before  entering  upon  the  trial.  Nor 
would  we,  after  the  case  was  finally  tried  in  the  court  below, 
decline  to  entertain  an  appeal  from  the  ruling  of  that  court  on 
such  motion.  We  yield  to  the  rulings  of  the  Federal  Su))rerne 
Court,  in  all  cases  arising  under  the  Constitution  of  the  United 
States,  and  the  acts  of  Congress  enacted  pursuant  thereto. 
We  deprecate  a  clash  of  jurisdictions. 

We  will  now  proceed  to  expound  o'ur  statutes  bearing  on  the 
organization  of  grand  juries,  and  our  rulings  thereon,  unaf- 
fected by  the  fourteenth  amendment.  That  exposition  must 
still  prevail,  except  to  the  extent  it  is  altered  by  said  amend- 
ment, as  hereinabove  shown. 

The  penitentiary  system  of  punishment  for  crime  was 
adopted  in  this  State  in  1841.  The  duty  of  preparing  a  Code 
adapted  to  that  system  was  ciist  on  the  then  judges  of  this,  the 
Supreme  Court.  That  Code  became  the  latv,  January  9,  1841. 
In  that  Code,  a  sj'steni  was  prescribed  for  selecting  from  the 
body  of  the  county  a  list  of  persons  to  compose  grand  and 
petit  juries,  and  the  officers  were  named  whose  duty  it  was  to 
make  the  selection.  With  a  single  exception,  the  regulations 
therein  prescribed  have  not  been  changed,  and  are  still  the 
law.  That  exception  is,  that  when  the  persons  of  African 
blood  were  enfranchised  under  the  amendments  to  the  Consti- 
tution of  the  United  States,  they  were  tacitly  considered  as 
persons  entitled  to  consideration  in  selecting  the  jury  list.  We 
say  tacitly,  for  there  had  been  no  word  in  our  statutes  on  the 
subject,  which  expressed  their  exclusion.  They  were  excluded, 
because  they  were  not  recognized  as  citizens,  and  only  citizens 
could  serve  on  juries.  As  soon  as  they  were  made  citizens, 
their  right  to  serve  on  juries  followed  as  a  corollai-y.  Our 
statutes  on  the  subject  of  selecting  the  persons  to  serve  on 
juries,  the  officers  by  whom  the  selection  is  to  be  made,  and 
the  qualifications  of  jurors,  are  found  in  Clay's  Digest,  450, 
^§1,2,3;  Code  of  1852,  5ijj3436  et  st^q.;  Code  of  1867, 
%^^iW2  et'seq.;  Code  of  1876,  ^ ^ 4732  e«5  «6vy.  The  language 
of  the  statute  is :  "  It  is  the  duty  of  the  sheriff  of  each 
county  to  obtain  biennially  a  list  of  all  the   householders  and 
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freeholders  residing  in  his  county ;  from  which  list  must  be 
selected,  as  hereinafter  provided,  the  names  of  such  persons  as 
may  be  thought  competent  to  disciiarge  the  duties  of  grand 
and  petit  jurors  for  the  county. 

"  The  siieriff,  judge  of  probate  and  clerk  of  the  circuit  or 
city  court,  or  any  two  of  them,  must  meet  biennially  on  the 
tirst  Monday  in  May,  or  within  thirty  days  thereafter,  at  the 
office  of  the  clerk  of  the  circuit  or  city  court,  and  select  from 
said  list  the  names  of  such  persons  as,  in  their  opinion,  are 
competent  to  discharge  the  duties  of  grand  and  petit  jurors 
with  honesty,  impartiality  and  intelligence,  and  are  esteemed 
in  the  community  for  their  inteainty,  fair  character  and  sound 
judgment ;  but  no  person  must  be  selected  ^yho  is  under  twen- 
ty-one years  of  age,  or  over  sixty  years  of  age,  or  who  is  a 
habitual  drunkard,  or  who  is  afflicted  with  a  permanent  dis- 
ease." Other  clauses  of  the  statute  make  careful  provision  for 
the  drawing,  from  this  list,  of  the  jurors  required  at  each  term 
of  the  court. 

It  will  be  observed  that  the  statute  copied  above  fixes  a  high 
standard  of  qualifications  for  jurors,  grand  and  petit.  They 
must  be  selected  by  certain  officers  of  the  county,  who  are  sup- 
posed to  be,  and  usually  are  men  of  intelligence  and  good  char- 
acter, and  who,  being  sworn  officers,  are  bound  by  their  official 
oaths  to  discliarge  tliis  duty  honestly  and  impartially.  They 
must  he  governed  l)y  their  opinion  and  judgmt^nt ;  and  are 
equally  bound  by  their  oaths  to  reject  persons  who,  in  their 
opinion,  do  not  possess  the  re<juisite  qualifications,  as  to  select 
those  who  come  up  to  the  standard.  The  qualifications  we 
have  said  are  high.  To  authorize  selection,  the  person  must  be 
a  houseliolder  or-  freeholder  in  the  county,  and,  in  the  opinion 
of  the  officers  performing  the  service,  must  be  competent  to 
discharge  the  duties  of  grand  and  petit  jurors  with  honesty, 
impartiality  and  intelligence,  and  must  be  esteemed  in  the  com- 
munity for  his  integrity,  fair  character  and  sound  judgment. 
These  are  strong  words,  and,  collectively,  constitute  an  enviable 
character.  In  the  administration  of  the  law,  many  household- 
ers and  freeholders  must  fall  below  the  standard.  But  the 
arojument  is  stronger,  tlian  this.  The  matter  of  selection  or 
rejection  is  left  to  the  o])inion  (judgment)  of  the  officers  charged 
with  the  duty.  Who  is  to  review  this,  or  pronounce  on  their 
motives!!  If  tlieir  opinion  or  judgment  is  to  control  them, 
how  can  their  conduct,  in  the  absence  of  abuse  of  their  discre- 
tion, and  fraud,  become  tlie  subject  of  review  if 

We  have  another  statutory  provision  in  regard  to  tlie  <piali- 
tications  of  jurors,  and  how  objections  to  the  grand  jury  are  to 
be  raised,  wliich  has  also  existed  witiiout  material  change  ever 
since  1S41.     It  is,  that  ''no  objection  can  bo  taken  to  an  in- 
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dictment,  by  plea  in  abatement  or  otherwise,  on  the  gronnd 
that  any  member  of  the  grand  jury  was  not  legally  qualified, 
or  that  the  grand  jurors  wt^re  not  legally  drawn  or  summoned, 
or  on  any  other  ground  going  to  the  formation  of  the  grand 
jury,  except  that  the  jurors  were  not  drawn  in  the  presence  of 
the\)fficers  designated  by  law."— Code  of  1876,  §4889.  In 
State  V.  Bwoktt,  9  Ala.  9,  that  section  was  construed  in  1846. 
That  construction  has  l)een  ever  since  followed. — Cross  v.  State, 
63  Ala.  40.  Under  all  our  rulings  since  1841,  if  the  jurors 
were  drawn  before  the  })roper  ofhcers,  neitlier  this  court  nor 
any  other  court  in  the  State  has  had  or  exercised  any  authority 
or  revising  power  over  the  qualifications  of  grand  jurors  by 
whom  an  indictment  was  found.  This,  of  course,  relates  to 
the  power  of  the  court,  after  the  grand  jury  lias  been  organ- 
ized. Wliile  organizing  the  jury,  it  is  within  tlie  power,  and 
made  the  duty  of  the  court,  to  inquire  into  and  ascertain  the 
(jualifications  of  the  several  persons  drawn  and  sunnnoned  for 
the  service ;  not  those  qualifications  which  are  left  to  the 
judgment  or  opinion  of  the  officers  making  the  selected  list; 
but  other  qualifications  the  statute  enjoins,  not  necessary  to  be 
here  enumerated.  F'raud  or  partiality  in  the  selection  would 
present  a  different  .question. 

We  may  add  that,  since  the  enfranchisement  of  persons  of 
African  descent,  our  statutes  have  made  no  distinction  in  the 
(pialifi cations  of  jurors  on  account  of  race,  color  or  previous 
condition  of  servitude.  If  officers,  charged  with  the  selection 
of  the  jury  list,  or  ^\^th  the  drawing  of  jurors,  have  made  such 
discrimination  on  that  account,  they  have  done  it  alike  in  vio- 
lation of  the  law  and  of  their  oaths.  And,  we  may  add,  if 
those  officers  select  and  place  on  the  jury  list  persons,  no  mat- 
ter what  their  color,  who,  in  their  opinion  or  judgment,  do  not 
possess  the  qualifications  prescril)ed  by  our  statutes,  they 
equally  violate  the  law  and  their  official  oaths.  But,  as  we 
have  shown,  our  statufes  withhold  the  power  from  all  courts  to 
revise  or  reverse  their  action  in  the  performance  of  this  service. 
We  were,  from  the  nature  of  the  duty,  as  powerless  to  redress 
the  abuse,  if  abuse  there  was,  as  we  would  Ije  to  revise  the 
conduct  of  a  grand  jury  in  finding  or  not  finding  a  true  bill. 

It  will  be  seen  in  what  we  have  shown  above,  that  under  our 
statutes  we  were  forbidden  to  inquire  in  any  collateral  proceed- 
ing, whether  or  not  the  officers  charged  with  the  duty  have 
judiciously  selected  from  the  body  of  the  freeholders  and  house- 
holders of  the  county  a  jury  list  of  persons  possessing  the 
requisite  qualifications.  That  power  was  ex  hidnstria  taken 
away  from  the  judiciary  of  this  State  more  than  forty  years 
ago.  The  policy  of  the  statute  was,  that  grand  and  petit  jurors 
in  this  State  should  be  a  selected  class,  not  an  indifferently  sum- 
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moned  iiumber  from  the  wliole  1>od3'  of  electors.  A  discretion 
thus  coutided  by  legislative  authority  to  officers  of  the  State  or 
county,  to  be  exercised  according  to- their  opinion  or  judgment, 
can  not,  on  principle,  become  a  judicial  question.  If  there 
was  abuse,  it  would  seem  the  redress  was  intended  to  be  left  to 
the  removal  of  the  faithless  officers,  or  in  legislative  change. 
We  confess  ourselves  unacquainted  with  any  principle,  which 
would,  in  the  absence  of  proof  of  official  corruption,  partiality, 
or  dereliction,  authorize  us  to  revise  or  reverse  the  judgment 
or  opinion  of  the  officers  clothed  with  the  trust,  as  to  who  of 
the  male  inhabitants  of  the  county  did  or  did  not  possess  the 
re(|uisite  qualifications,  to  authorize  the  placing  of  their  names 
on  the  jury  list. 

The  judgment  of  the  circuit  court  is  affirmed. 


McLeod  V.  McLeod. 

Actmifor  Malicious  Prosecution. 

1.  Pleading  and  practice ;  when  one  co-plaintiff  not  entitled  to  recover , 
none  can. — Where  several  parties  sue  jointly  as  plaiutifFs,  all  must  be  en- 
titled to  recover  or  none  can  be  i)ermittea  to  do  so ;  and  hence,  if  any 
one  of  them  is  incompetent  to  sue,  or  the  evidence  sustains  the  action 
only  as  to  one  or  more,  and  not  as  to  the  others,  all  must  fail. 

2.  Same;  right  of  action  for  niitlicioiiK  pro»ecution  oeceral  and  not  joint. 
For  malicious  prosecution,  the  right  of  action  is  several  and  not  joint ; 
and  hence,  where  three  parties  join  as  co-plaintiffs  in  such  action,  there 
is  a  misjoinder  of  parties  plaintiff. 

3.  MalirioHK  prosecution;  malice  and  absence  of  probable  cause  must  be 
shown. — It  is  well  settled  that  an  action  for  malicious  prosecution  will 
not  lie,  unless  it  be  shown  by  the  plaintiff,  that  he  was  prosecuted 
through  the  agency  of  the  defendant,  not  only  maliciously,  but  also  with- 
out probable  cause ;  neither  of  these  elements  alone  will  do,  but  both 
must  concur  to  make  the  defendant  liable. 

4.  Same;  advice  of  counsel,  when  admissible  in  defense. — Where  a  de- 
fendant in  such  action  made  a  full  and  fair  statement  of  all  the  facts  in 
the  case  to,  and  obtainerl  the  advice  of  counsel,  l)efore  conmiencing  the 
prosecution  on  which  the  action  is  founded,  and  he  acted  honestly  on  the 
advice  in  instituting  the  prosecution,  tliis  will  furnish  a  complete  defense, 
to  the  whole  action,  and  is  not  limited  merely  to  a  mitigation  of  dam- 
ages. 

5.  Same. — Wiiere  the  defendant  in  sucii  action. testified  that  "  he  had 
made  a  fidl  ami  fair  statement  of  all  the  facts  to  his  attorney,"  before  the 
prosecution  was  commenced,  and  the  evidence  showed  what  facts  he  did 
state  to  his  attornev,  whether  tlie  statement  made  by  the  defendant  to  his 
attorney  wasafulf  and  fair  statement  of  all  the  facts,  is  a  (juestionthe 
jury  must  determine  from  the  evidence  before  them,  the  testimony  of  the 
defendant  t<j  that  effect  being  a  mere  matter  of  opinion,  and  insufticient. 

6.  TriHpass  aftir  irarning;  ivhat  acts  not  covered  hi/  the  statute. — Where 
a  party  is  m  the  actual  j)ossession  of  land,  eitlier  adverse  or  permissive. 
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a  i)rosecation  under  tlie  statute  for  trespass  after  warning  (Code,  187G, 
^  4419)  can  not  be  founded  on  a  continuation  of  his  occupancy  of  the 
land  after  he  lias  been  warned  by  the  true  owner. 

7.  Malicions }iro»ecntioii ;  irhi'n  adcicf  ofcnuitMl  a  defense  hi  tlie  absence 
<if  probable  cause. — Although  such  a  state  of  facts  would  not  constitute 
Itrobable  cause  for  a  i)rosecution  for  trespass  after  warning,  yet,  if  the 
facts  were  fairly  and  truthfully  stated  to  counsel,  and  the  advice  to  pros- 
ecute was  honestly  followed,  this  would  be  competent,  in  an  action  for 
malicious  prosecution,  to  relieve  the  presumption  of  malice  arising  from  a 
want  of  probable  cause. 

Appeal  from  Crenshaw  Circuit  Court. 

Tried  before  Hon.  John  P.  IIiubakd. 

Margaret,  Maek  and  Alexander  McLeod  brought  this  action 
against  Hugh  McLeod,  to  recover  damages  for  an  alleged  ma- 
licious prosecution  of  the  plaintiffs  by  dei'endant  for  the  offense 
of  trespass  after  warning;  and  the  cause  was  tried  on  issue 
joined  on  the  plea  of  not  guilty,  the  trial  resulting  in  a  verdict 
and  judgment  for  the  plaintiffs.  The  evidence  introduced  on 
the  trial  tended  to  show  that  Margaret  McLeod,  the  mother  of 
the  other  two  plaintiffs,  and  the  defendant  were  the  owners  of 
two  adjoining  tracts  of  land,  and  that  a  (piestion  having  arisen 
touching  the  true  boundary  line  between  these  tracts,  the  county 
surveyor  located  the  same  by  a  survey,  and  ascertained  that 
Mrs.  McLeod  was  in  possession  of  a  small  strip  of  the  tract  be- 
longing to  the  defendant ;  that  she  and  her  two  sons  had  culti- 
vated said  strip  prior  to  the  survey,  and  continued  to  do  so 
thereafter,  and  after  they  had  been  warned  not  to  trespass 
thereon  by  the  defendant ;  that  thereupon  the  defendant  caused 
a  warrant  of  arrest  to  be  issued  by  the  judge  of  the  county 
court,  charging  the  plaintiffs  with  trespass  after  warning,  imder 
which  they  were  arrested;  and  that  ?^iiQY\v•AY(\&  -a  nolle 2))'0se<jai 
was  entered,  and  the  plaintiffs  discharged. 

The  defendant  was  examined  as  a  witness  in  his  own  behalf, 
and  testified,  in  substance,  among  other  things,  that  before  he 
commenced  the  prosecution  against  the  plaintiffs,  he  put  a  no- 
tice on  the  land  warning  the  plaintiffs  not  to  trespass  thereon, 
but  that  they  continued  to  cultivate  it;  that  he  then  advised 
with  a  practising  attorney,  whose  name  is  given,  "and  made  a 
full  and  fair  statement  of  all  the  facts  and  circumstances  of  the 
alleged  trespass  on  said  laud  and  of  his  titles;"  that  said  attor- 
ney wrote  out  and  delivered  to  him  a  written  notice  to  be  given 
to  the  plaintiffs,  warning  them  not  to  trespass  on  said  land,  and 
the  attorney  told  him  that,  if  the  plaintiff's  did  not  desist  from 
going  on  said  land  after  service  of  said  notice,  he  should  com- 
mence a  criminal  prosecution  against  them  ;  that  he  caused  said 
notice  to  l>e  given  to  the  plaintiffs ;  and  that  he  had  no  malice 
against  them.  The  bill  of  exceptions  also  recites  that  he  stated 
in  his  testimony  "  what  facts  and  circumstances  he  detailed  to 
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his  counsel,"  said  attorney.  He  further  testified  tliat  after  the 
service  of  said  notice,  lie  saw  Alex.  McLeod,  one  of  the  plain- 
tiffs, carrying  liglitwood  off  his  land.  There  was  also  evidence 
on  the  part  of  tlie  plaintiffs  tending  to  show  that,  prior  to  fhe 
commencement  of  said  prosecution,  the  defendant  entertained 
unkind  feelings  towards  them. 

The  court  charged  the  jury,  ex  rnero  motu^  among  other 
things,  "that  the  fact,  if  it  be  a  fact,  shown  by  the  evidence, 
that  defendant  stated  that  he  made  a  full  and  fair  statement  of 
all  the  facts  to  his  attorney,  was  not  sufficient,  but  that  they 
must  look  to  the  statement  of  facts  which  he  stated  he  disclosed 
to  his  attorney,  and  not  to  his  statement,  that  it  was  a  full  and 
fair  statement,  and  that  they  must  judge  for  themselves, 
whether  the  defendant  did  make  a  full  and  fair  statment  of  all 
the  facts  to  his  attorney ;  and  if  they  should  believe  that  he 
did  not  make  a  full  and  fair  statement  of  all  the  facts  to  his 
attorney,  then,  althongh  he  did  act  under  the  advice  of  his  at- 
torney, such  advice  is  of  no  avail  to  him."  To  this  charge  the 
defendant  excepted,  and  also  to  the  refusal  of  the  court  to  give 
the  following  charge  requested  by  him  in  writing:  ''That  if 
they  believe  from  the  evidence,  that  one  of  the  plaintiffs,  Alex. 
McLeod,  did  actually  commit  a  trespass  on  the  lands  of  the  de- 
fendant after  the  notice  given  him,  and  before  the  beginning  of 
the  prosecution  in  the  county  court,  he  can  not  recover  in  this 
action;  and  this  being  a  joint  suit  by  all  the  plaintiffs,  if  one  of 
them  can  not  recover,  none  can  recover." 

The  defendant  also  reserved  exceptions  to  the  following 
charges j^iv^en  at  the  plaintiffs'  request:  (1)  "The  fact  that  the 
defendant  sought  the  advice  of  counsel  will  not  avail  him  any- 
thing in  this  action,  unless  he  made  a  full  and  fair  disclosure  of 
all  the  facts ;  and  the  jury  must  look  to  what  the  evidence  shows 
was  stated,  and  not  to  the  defendant's  declaration,  that  he  made 
a  full  and  fair  disclosure  of  the  facts,  if  he  in  fact  made  any 
such  declaration.'"  (2)  "If  the  jury  should  find  from  the  evi- 
dence, that  the  prosecution  against  plaintiffs  was  commenced 
on  account  of  the  strip  of  land,  and  the  evidence  shows  that 
the  plaintiffs  were  in  the  possession  of  that  land,  claiming  it  as 
their  own,  at  the  time  the  notice  was  given,  then  there  was  not 
probable  cause  for  believing  that  they  were  guilty  of  the  charge 
of  trespass  after  warning.'' 

The  several  rulings  above  noted  are  hei'e-assigned  as  error. 

John  Gamblk,  for  appellant.  (1)  Alex.  McLeod  was  not  en- 
titled to  recover,  and.  therefore,  none  can  recover. — 1  Chitty 
on  Plead,  p.  ^)Q,  and  note  5;  StricJcJand  v.  Burns,  14  Ala.  511 ; 
Jon£8  V.  lieeM,  65  Ala.  134.  (2)  The  defendant  had  the  right 
to  rebut  the  presumption  of  malice  arising  from  the  want  of 
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probable  cause,  by  showing  that,  before  the  coiniuencement  of 
tlie  prosecution,  he  fairly  and  truly  stated  the  facts  to  counsel, 
and  honestly  acted  under  counsel's  advice  in  instituting  the 
prosecution. — hicurd  v.  Davis,  17  Ala.  27;  MoPherson  v. 
Chandler,  11  Ala.  916. 

Name  of  appellee's  counsel  not  disclosed  by  the  record. 

SOMERVJLLE,  J. — Where  several  parties  sue  jointly  at^ 
plaintiffs,  it  is  a  plain  principle  that  all  must  be  entitled  to  re- 
cover in  the  action,  or.  none  can  be  permitted  to  do  so.  If  any 
one  of  the  several  plaintiffs  is  incompetent  to  sue,  or  the  evi- 
dence sustains  the  action  only  as  to  one  or  more,  and  not  as  to 
the  others,  the  whole  action  must  fail.  The  only  remedy  of 
the  parties  plaintiff  in  such  case  is  to  amend  the  complaint  by 
striking  out  the  names  of  such  as  have  no  cause  of  action. 
Harden  tan  v.  Sims,  3  Ala.  747 ;  Cochran  v.  Cunningham,, 
16  Ala.  448 ;  Walker  v.  Fenner,  28  Ala.  367 ;  Ration  v.  Wil- 
liams, 60  Ala.  107  ;  1  Chit,  on  PI.  54 ;  Waterman  on  Tresp. 
§  986  ;  Code,  1876,  §  3156.  The  ruling  of  the  court  below 
holding  otherwise,  was  erroneous. 

The  rule  is,  furtliermore,  an  elementary  one,  that  where  there 
is  no  community  of  interest,  parties  can  not  join  as  co-plaintiffs 
in  any  action.  In  all  actions  for  injuries  to  the  person,  as  as- 
sault, false  imprisonment,  malicious  prosecution,  and  the  like, 
each  person  injured  niust  sue  separately  for  the  wrong  or  tort 
which  he  has  sustained  or  suffered.  The  tort  done  the  one  is 
not  the  same  as  the  tort  done  the  other,  but  is  several  and  dis- 
tinct. The  right  of  action,  in  all  such  cases,  must,  of  necessity, 
be  several,  and  not  joint. — Diecy  on  Parties,  4(»1,  [381]  ;, 
Coryton  v.  Llthehye,  2  Wms.  Saund.  117  a;  2  Brick.  Dig.  338, 
§  128.  The  present  being  an  action  for  malicious  prosecution, 
instituted  against  the  defendant  by  three  co-plaintiff's  suing 
jointly,  there  was  a  clear  misjoinder  of  parties  plaintiff. 

It  may  be  now  considered  as  well  settled,  that  an  action  for 
malicious  prosecution  will  not  lie,  unless  it  be  shown  by  the 
plaintiff,  among  other  things,  that  he  was  prosecuted  through 
the  agency  of  the  defendant,  not  only  malicioiidy,  but  alsct 
luithout  prohable  cause.  Neither  of  these  elements  alone  will 
do,  but  both  must  concur  to  make  the  defendant  liable. — 2 
Greenl.  on  Ev.  §  453.  Prohahle  cause,  in  this  connection,  is  de- 
fined by  Mr.  Greenleaf  to  be  "  such  conduct  on  the  part  of  the 
accused  as  may  induce  the  court  to  infer  that  the  prosecution 
was  undertaken  from  public  motives." — 2  Greenl.  on  Ev.  §  454. 
It  has  been  said  by  a  learned  judge  to  be  "  such  a  state  of  facts,, 
in  the  mind  of  the  prosecutor,  as  would  lead  a  man  of  ordinary 
caution  and  prudence  to  believe,  or  entertain  an  honest  and 
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atrong  suspicion,  that  tlie  person  arrested  is  guilty." — I^er 
Shaw,  C  J.,  in  Bacon  v.  Tovyne,  4  Cnsh.  238 ;  Barroii  v. 
Mason,  31  Vt.  189.  And  the  grounds  of  belief  must  be  such 
as  "would  influence  the  mind  of  a  reasonable  person,"  nothing 
less  than  this  l)eing  snfticient  to  justify  a  serious  and  formiu 
charge  against  another. — Cooley  on  Torts,  182.  It  matters  not 
how  causeless  in  fact  may  have  been  the  prosecution,  if  the  de- 
fendant acted  in  (/ood  faith  and  icithout  malice  in  preferring 
the  charge,  this  is  a  full  defense  to  the  action.  Hence,  it  has 
often  been  held,  and  is  the  established  doctrine  of  this  court, 
that  a  defendant  in  an  action  for  malicious  prosecution  "  may 
rehnt  the  presumption  of  malice,  arising  frfmi  the  want  of  prob- 
able cause,  by  proof  of  iiis  having  first  obtained  the  advice  and 
opinion  of  cormsel  in  respect  to  the  plaintiff's  liability  to  the 
prosecution,  and  of  his  action  under  that  advice." — Leaird  v. 
Davis,  17  Ala.  27,  29.  Mr.  Greenleaf  seems  to  base  the  rele- 
vancy of  evidence  as  to  the  advice  of  counsel  upon  the  idea  that 
it  goes  to  establish  the  fact  rf  probable  cavse,  rather  than  to  re- 
but the  inference  of  malice  arising  from  the  absence  of  such 
cause ;  but  whichever  view  be  correct,  it  is  now  generally 
agreed  that  if  a  full  and  fair  statement  of  all  the  facts  be  made 
to  learned  legal  counsel,  and  the  defendant  has  honestly  acted 
on  such  advice,  this  furnishes  a  complete  defense  to  the  whole 
action,  and  is  not  limited  to  a  mitigation  of  damages  merely. 
Leaird  V.  Davis,  17  Ala.  27;  McPhersoii  v.  Chandler,  11  Ala. 
916 ;  Cooley  on  Torts,  183-184 ;  2  Greenl.  on  Ev.  ^  459 ;  Walter 
V.  Sample,  25  Penn.  St.  275.  Of  course  the  advice  of  counsel 
obtained  mala  fide  will  avail  nothing,  when  it  is  resorted  to  as 
a  mere  shelter  to  cover  up  a  previously  fixed  determination  to 
make  the  arrest  in  question,  {Ross  v.  Junis,  20  111.  259) ;  nor 
would  it  be  competent  to  rebut  the  existence  of  actual  or  e;c- 
jrress  malice. — 2  Greenl.  on  Ev.  ^  459 ;  Stevenff  v.  Fassett,  14 
Shepl.  266. 

The  evidence  in  this  case  showed  that  the  defendant,  before 
he  procured  the  arrest  of  the  plaintiffs,  acted  under  legal  ad- 
vice, and  that  he  laid  before  his  2i^s\9,ev  certain  facts  whtch  are 
in  jrroof.  The  defendant  testified  that  "  he  had  made  a  f-ull 
and  fair  statement  (»f  all  the  facts  to  his  attorney."  The  court 
'properly  charged  the  jury  that  the  advice  was  admissible,  but 
that  they  must  judge  for  themselves  whether  the  statement  was 
full  and  fair,  the  allegation  of  the  defendant  to  that  effect  not 
being  sufficient.  It  was  mere  matter  of  opinion,  and  nothing 
more.  The  facts  of  the  case  and  those  laid  before  the  attorney 
were  all  in  evidence,  and  the  comparison  was  one  for  the  jury, 
and  not  for  the  witness. 

The  prosecution  upon  which  the  present  action  for  damages 
is  based,  was  one  for  trespass  after  warning,  under  section  4419 

Vol.  lxxiii. 


1882.]  OF  ALABAMA.  47 

[Bohannon  v.  The  State. 

of  the  Code  of  1876.  As  was  said  in  ]Vatw?i  v.  The  State^ 
63  Ala.  19,  23,  this  "  statute  is  intended  for  the  protection  of 
the  poffsessioii  of  real  estate  aofainst  the  entry  of  intruders  or 
trespassers  ;  and  it  can  not  be  made  to  serAe  all  the  ))ui-poses  of  an 
action  of  ti'cspass  quare  claw^um  f regit ^  noi-  converted  into  an 
action  of  ejectment,  in  which  the  title  and  right  of  possession 
may  he  determined.''  If  the  plaintiffs,  therefore,  were  in  ac- 
tual possession  of  any  portion  of  the  land,  claiming  title  thereto, 
either  adverse  or  permissive,  as  against  the  appellant,  they  could 
not  be  lawfully  prosecuted  for  continuing  their  occupancy  after 
a  warning  not  to  do  so.  ,Tlie  statute  does  not  cover  cases  of 
this  character.  And  while  it  is  true  that  such  a  case  wonld  not 
constitute  probable  cause  for  a  prosecntion  under  the  al)Ove 
statute  (>J  4419,  Code),  yet,  if  the  facts  were  fairly  and  truth- 
fully stated  to  counsel,  and  the  advice  to  prosecute  was  honestly 
followed,  the  evidence  touching  these  points,  as  we  have  above 
shown,  would  be  competent  to  rebut  the  presumption  of  malice 
arising  from  a  want  of  probable  cause.  And  the  court,  in  ef- 
fect, so  charged  the  jury. 

For  the  error,  however,  first  above  considered,  the  judgment 
must  be  reversed  and  the  cause  remanded. 


Boliaiiiioii  i\  The  State. 

Indictment  for  Trespass  after  Waning. 

1.  TrrKpnsK  after  vmrning;  proHeci'itor  a  competent  iritness. — The  prose- 
cutor in  a  i>rosecntion  for  trespass  after  warning  is  not  rendered  incom- 
petent as  a  witness  by  reason  of  the  fact,  that,  under  the  statute  (Code 
of  1876,  §  4420),  lie  is  entitled  to  the  fine  imposed  on  the  defendant  in 
case  of  conviction. 

2.  Senile;  prosecutor  7nv.it  hare  actual  or  confitrnctire  ponKession. — The 
purpose  of  the  statute  creating  tiie  offense  of  trespass  after  warning  was 
to  protect  the  possession  of  real  estate  against  the  entry  of  intruders  or 
trespassers,  made  in  violation  of  sudi  possession  ;  and  hence,  the  offense 
can  not  be  made  out,  unless  the  prosecutor  establishes  in  himself  the 
possession,  actual  or  constructive,  of  the  real  estate  upon  which  the  de- 
fendant is  alleged  to  have  trespassed. 

3.  Same;  v;hen  deeth  to  land  competent  eridence  in. — Where  one  has 
the  posse»«io  pedis,  or  actual  possession  of  a  portion  of  certain  premises, 
his  deed  or  other  color  of  title  is  always  competent  evidence  to  create  a 
constructive  pos.session  of  the  entire  premises ;  and  hence,  in  a  prosecu- 
tion for  trespass  after  warning,  the  prosecutor  and  defendant  being  co- 
terminous proprietors,  each  claiming  to  be  in  constructive  possession  of 
a  narrow  intermediate  strip  of  land,  upon  which  the  trespass  is  alleged 
to  have  been  committed,  the  deeds  under  which  they  claim  ai-e  compe- 
tent evidence  for  the  defendant,  for  the  purpose  of  showing  the  extent  of 
the  possession  of  both  parties. 
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Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon,  II.  D.  Clayton. 

The  defendant  was  indicted  for  trespass  after  warning  upon 
the  lands  of  one  BroolvS.  On  the  trial  the  State  introduced 
the  prosecutor,  Brooks,  as  a  witness,  for  the  purpose  of  proving 
the  warning  and  the  trespass.  To  his  examination  the  defend- 
ant objected,  on  the  ground  that,  in  case  of  conviction,  he 
would  be  entitled  to  the  tine ;  but  the  court  overruled  the  ob- 
jection, allowed  the  witness  to  be  examined,  and  the  defendant 
excepted.  It  appears  from  the  evidence  recited  in  the  bill  of 
exceptions,  that  the  prosecutor  and  defendant  were  owners  of 
adjoining  tracts  of  land,  and  that  the  location  of  the  dividing 
line  between  them  was  in  dispute ;  and  that  the  trespass,  if  it 
was  committed  at  all,  was  committed  on  a  narrow  strip  of  land 
near  the  dividing  line,  the  ownership  and  constructive  posses- 
sion of  which  were  claimed  by  both  parties.  The  defendant 
offered  to  read  in  evidence  the  deeds  under  which  he  and  the 
prosecutor  respectively  claimed  ;  but,  on  the  objection  of  the 
State's  solicitor,  the  court  refused  to  allow  the  deeds  to  be  read, 
•and  the  defendant  excepted.  The  exceptions  above  noted  were 
the  only  exceptions  reserved  by  the  defendant. 

J.  M.  CniLToN,  for  appellant. 

II.  C.  Tompkins,  Attorney  General,  for  the  State. 

SOMERVILLE.  J. — Tlie  indictment  i&  for  a  trespass  after 
warning,  under  section  4419  of  the  Code  of  1876.  It  is  in- 
sisted that,  in  as  much  as  the  line  imposed  on  the  defendant,  in 
case  of  his  conviction,  goes  to  the  ])arty  injured,  the  prosecutor. 
Brooks,  was  an  incompetent  witness  in  the  cause,  on  the  o;round 
that,  being  the  beneficiary  of  the  tine,  he  was  disqualified  by 
intenst— Code,  §§  3058,  4420. 

This  very  (piestion  was  settled  in  Daniels  t'.  Th/^  State,  GO 
Ala.  56,  where  it  was  adjudged  that,  in  a  prosecution  of  this 
character,  the  prosecutor  is  a  competent  witness  for  tlie  State, 
although,  under  the  statute,  he  is  entitled  to  the  tine,  in  the 
event  of  the  defendant's  conviction.  The  fine  in  such  cases  is 
intended  rather  as  a  punishment  infiicted  in  furtherance  of 
public  justice,  and  as  a  reward  to  encourage  tlie  detection  and 
conviction  of  the  offender,  than  as  a  mere  indetrmity  levied  for 
the  pecuniary  benefit  of  the  party  inj\ired.  That  the  owner 
of  the  property  injured  or  damaged  is  incidentally  benefited,  is 
secondary  to  tlie  paramount  legislative  purpose  of  promoting 
the  public  policy,  and  advancing  the  public  interest. — 1  Greenl. 
on  Ev.  §  412.  It  is  upon  this  underlying  principle  that  the 
case  of  Ilall  v.  The'State,  58  Ala.  634,  very  clearly  rests,  where 
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it  was  decided  that  the  owner  of  stolen  property  is  not  rendered 
incompetent  as  a  witness  against  the  thief,  by  the  fact  that 
the  statute  authorizes  a  judgment  to  be  rendered  in  his  favor, 
for  the  vahie  of  the  stolen  property,  upon  the  trial  of  the  in- 
dictment for  the  larceny.—  U.  ^.  v.  Murphy,  16  Pet.  203 ; 
C<mi.  V.  Moulton,  9  Mass.  30 ;  Spencev.  The  State,  17  Ala.  192. 

The  case  of  Northcot  v.  The  State,  43  Ala.  330,  may  be  con- 
sidered as  oveiTuled,  as  well  by  the  above  decisions,  as  by  stat- 
ute.— Code,  §  4410  ;  DanieVs  case,  supra.  And  the  rule  de- 
clared in  Truss''  case,  9  Port.  126,  is  modified  by  ingrafting 
upon  it  an  important  exception  to  the  old  common  law  rule 
which  worked  a  disqualification  of  witnesses,  in  criminal  cases, 
upon  tire  ground  of  pecuniary  interest. — Hall  v.  The  State, 
supra;  1  Greenl.  on  Ev.  §  412. 

The  oifense  charged  in  the  indictment,  being  that  of  trespass 
after  loarning  (Code  g  4419),  can  not  be  made  out,  unless  the 
prosecutor  establishes  his  possession,  actual  or  constructive,  of 
the  lands  upon  which  the  defendant  is  alleged  to  have  tres- 
passed, thus  involving  an  entry  on  premises  for  which  the 
prosecutor  could  maintain  a  civil  action. — Sandy  v.  The  State, 
60  Ala.  18.  The  statute  was  intended  to  protect  the  possession 
of  real  estate  against  the  entry  of  intruders,  or  trespassers,  per- 

Eetrated  in  violation  of  such  possession.  It  w^as  accordingly 
eld  in  Watson  v.  The  State,  63  Ala.  20,  that  if  the  defendant, 
when  warned  by  the  prosecutor,  was  himself  in  actual  posses- 
sion of  the  premises ;  or  if,  at  the  time  of  his  entry,  the  title 
and  right  of  entry  resided  in  him,  in  either  event,  no  convic-' 
tion  could  be  had  against  him.  "  A  wrongdoer  in  actual  pos- 
session," it  was  said,  "  though  the  constructive  possession  may 
reside  in  him  in  whom  the  legal  title  is  vested,  can  not  be 
warned  off,  and  proceeded  against  under  the  statute."  This 
case  was  followed  in  McLeod  v.  Mcleod,  at  the  present  term 
[ante.  p.  42],  where  it  was  said  that  such  a  prosecution,  as  pre- 
viously observed  by  Brickell,  C.  J.,  in  W  atsorCs  case,  supra, 
could  not  "be  made  to  serve  all  the  purposes  of  an  action  of 
trespass  quare  clausurrt  f regit,  nor  converted  into  an  action  of 
ejectment,  in  which  the  title,  and  right  of  possession  may  be 
determined." 

This  statute  is  similar  to  some  extent,  in  its  policy,  to  that 
furnishing  a  sunmiary  remedy  in  cases  of  forcible  entry  and 
detainer,  which  was  an  indictable  offense  at  common  law,  tend- 
ing, as  it  does,  to  a  breach  of  the  peace. — 1  Hawk.  P.  C.  ch. 
64,  §  45 ;  4  Black.  Com.  148 ;  Whart.  Cr.  L.  700 ;  Clark's  Man. 
Cr.  L.  §  1121.  In  such  cases  the  title  can  not  be  drawn  in 
question,  because  the  only  matter  or  issue  permitted  to  be  in- 
volved, is  that  of  the  unlawful  invasion  of.  the  actual  posses- 
sion of  the  plaintiff  by  the  defendant.  The  plaintiff  may, 
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therefore,  prevail  against  both  the  title  and  legal  right  of  pos- 
session.— Vlarh  V.  Strin^ellmv,  4  Ala.  353 ;  2  Brick.  Dig.  11, 
§  81  et  seq. ;  Trial  of  Title  to  Lands  (Sedgw.  &  Wait),  §  94. 
Actual  possession,  however,  is  a  prerequisite  to  the  mainte- 
nance of  this  action.  As  said  in  RitsselJ  v.  Desplous,  29  Ala. 
308,  312,  "  the  constructive  possession^  which  the  law  infers 
from  the  title,  is  not  sufficient  to  maintain  it.  If  it  loere^  a 
controversy  as  to  title^  which  it  is  the  purpose  of  the  statute  to 
avoid,  would  inevitahly  arise.''^ —  Womack  v.  Powers^  50  Ala.  5. 

The  section  of  the  Code  under  consideration  (§  4419)  has  a 
broader  purpose  in  view.  In  Sandy  v.  The  State,  60  Ala.  18, 
sujTra,  it  was  construed  as  embracing  within  its  protection  a 
mere  constructive  possession  of  premises,  a  ruling  from  which 
we  are  not  disposed  to  depart,  believing  it,  as  we  do,  to  be 
sound.  In  establishing  such  a  possession,  proof  of  title  is 
essential,  because,  in  the  absence  of  an  adverse  actual  posses- 
sion, as  well  as  in  cases  of  what  is  termed  in  the  books  as  a 
mixed  possession,  legal  seizin  is  according  to  the  title,  the  title 
drawing  possession  to  the  real  owner.  "  The  doctrine  is  founded 
in  justice  and  general  convenience,  and  favors  right,  and  resists 
wrong  and  oppression." — Tyler  on  Eject.  905. 

We  are  of  opinion  that,  in  the  light  of  these  principles,  the 
court  erred  in  excluding  from  the  jury  the  deeds  offered  by 
defendant,  the  purpose  of  which,  we  suppose,  was  to  prove  the 
extent  of  the  possession  of  both  the  prosecutor  and  of  the  de- 
fendant. They  were  coterminous  proprietors,  each  claiming 
■  to  l)e  in  constructive  possession  of  a  narrow  intermediate  strip 
of  land,  upon  which  the  alleged  trespass  had  been  committed 
by  the  defendant,  in  all  such  cases,  we  understand  the  rule 
to  be,  that  where  one  has  tlie  2>08sessio  pedis,  or  actual  posses- 
sion of  a  portion  of  certain  premises,  his  deed,  or  other  co/w 
of  title,  is  always  competent  evidence  to  create  a  constructive 
possession  of  the  whole  premises  —to  extend  the  actual  posses- 
sion of  a  part,  so  as  to  make  it  embrace  the  constructive  posses- 
sion of  the  whole.— Trial  of  Titles  (Sedgw  c'c  Wait),  §  §  728, 
768,  763;  Bell  v.  Dmson,  56  Ala.  444;  Hall  v.  Root,  19  Ala. 
378;  Fa/rmer  v.  Eslava,  11  Ala.  1028.  The  possession  is 
deemed  co-extensive  with  tJie  boundaries  defined  in  the  deed. 
As  said  in  Powell  v.  Davis,  54  Mo.  318,  "  where  one  is  in  actual 
possession  of  a  part  of  a  tract  of  land,  and  holding  the  whole 
imder  claim  and  color  of  title,  he  will  in  law  be  held  to  be  in 
pDssession  of  the  remainder." —  Weher  v.  Anderson,  73  111.  442  ; 
Trial  of  Titles  (S.  &  W.),  §§  766-7;  Chajmmnv.  Temphtm}, 
53  Mo.  465.  Such  is  the  rule,  at  least,  where  there  is  no 
antagonistic  possession. — Farley  v.  JSmith,  39  Ala.  38,  44. 

Tlie  observation  made  in  Watscnis  case,  63  Ala.  19,  24, 
supra,  that  "  no  mere  claim  of  title,  however  sincerely  made,  can 
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justify  or  excuse  the  trespass,  if  it  be  committed  after  warning," 
is  no  doubt  true  where  there  is  a  violation  of  the  prosecutor's 
actual  possession.  But  it  was  also  said  in  that  case,  that  "  the 
statute  was  not  intended  to  convert  the  entry  of  the  true  owner 
into  an  indictable  offense,  or  to  deprive  him  of  any  right  he 
could  have  exercised  before  its  enactment."  No  one,  we  appre- 
hend, is  authorized  by  the  statute  to  warn  liis  neighbor  not  to 
■enter  his  own  lands  of  which  he  already  has  constructive  posses- 
sion, and  of  which  he  is  not  disseized  by  the  party  giving  the 
notice. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Cunningham  v.  The  State. 

Indict7iient  for  Seduction. 

1.  When  charge  jyretermltting  time  and  venue  as  necessary  to  convictum 
free  from  error. — The  court  having  ex  meromotu  instructed  the  jury  in  a 
criminal  case,  that  proof  of  time  and  venue  was  necessary  to  a  convic- 
tion, gave,  at  the  written  request  of  the  State's  solicitor,  a  charge,  in 
which  the  questions  of  time  and  venue  were  entirely  pretermitted,  but, 
after  having  given  another  written  charge  at  his  request,  further  in- 
structed the  jury  that  these  written  charges  must  be  taken  by  them  in 
connection  with  the  general  charge  of  the  court, — h^ld,  that  this  last  in- 
struction supplied  the  omission  as  to  time  and  venue  in  the  written 
charge,  and  healed  the  apparent  error. 

2.  Seduction;  birth  of  child  as  evidence  of  guilt. — On  the  trial  of- a 
defendant  indicted  for  seduction,  the  fact  that  the  prosecutrix  had  given 
birth  to  a  child  being  evidence  of  cohabitation,  a  material  ingredient  of 
the  offense,  a  charge,  given  at  the  instance  of  the  prosecution,  instructing 
the  jury  that  they  might  consider  that  fact,  if  proved,  in  connection  with 
the  other  evidence,  in  determining  whether  the  defendant  had  had 
sexual  intercourse  with  the  prosecutrix  is  free  from  error.  While  it  did 
not  tend  to  connect  the  defendant  with  the  offense,  it  did  tend  to  prove 
the  factum  of  sexual  intercourse,  one  of  the  material  facts  in  controversy ; 
and,  properly  understood,  this  is  what  the  charge  asserts. 

3.  Same;  corroboration  of  prosecutrix. — Under  the  statute  making  the 
seduction  of  an  unmarried  woman  under  a  jiromise  of  marriage,  etc.,  a 
felony,  and  declaring  that  no  conviction  shall  he  had  on  the  "  uncorrob- 
orated testimony  of  the  female  upon  wiiom  the  seduction  is  charged," 
it  is  not  necessary  that  every  fact  testified  to  by  the  woman  should  also 
be  testified  to  by  some  other  witness ;  but  all  the  Requirements  of  the 
statute  are  met,  when  the  corroboration  is  of  some  matter  material  to  the 
guilt  of  the  accused,  of  some  matter  not  merely  formal,  indifferent  or 
harmless  in  its  nature,  the  effect  of  which  is  to  convince  the  jury  that 
the  corroborated  witness  has  sworn  truly ;  and,  if  under  this  rule,  the 
jury  are  convinced  of  the  defendant's  guilt  beyond  a  reasonable  doubt, 
they  are  authorized  and  required  to  convict. 

4.  Same. — Hence,  on  the  trial  of  a  defendant  indicted  for  seduction 
under  the  statute,  the  prosecutrix  having  testified  to  her  seduction  by 
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the  defendant  under  a  promise  of  malriage,  and  she  being  corroborated 
as  to  the  promise  of  marriage,-  a  charge,  given  at  the  request  of  the  pros- 
ecuting attorney,  when  construed  in  reference  to  the  evidence,  is  free 
from  error,  which  instructs  the  jurj',  that  "  the  corroboration  mentioned 
in  the  statute  does  not  mean  that  everj-  fact  testified  to  by  the  woman 
should  be  testified  to  by  some  other  witness,  but  only  that  some  other 
witness  sliall  testify  to  facts  and  circumstances  that  convince  you  of  the 
truth  of  the  woman's  testimony  beyond  reasonable  doubt." 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  LeKoy  F.  Box. 

The  indictment  in  this  cause  was  found  at  the  spring  term, 
1880,  of  said  court,  and  charges  that,  before  the  finding  tliereof; 
the  defendant,  "  by  means  of  temptations,  deceptions,  arts, 
flattery,  or  a  promise  of  marriage,  did  seduce  "  the  prosecutrix, 
an  unmarried  female.  On  the  trial  the  prosecutrix  was  ex- 
amined as  a  witness  on  behalf  of  the  State,  and  her  testimony 
tended  to  show  her  seduction  by  the  defendant  under  a  promise 
of  marriage,  in  said  county,  within  twelve  months  before  the 
finding  of  the  indictment;  that  she  was  then  an  unmarried 
woman  ;  that  pregnancy  resulted  from  the  seduction  ;  and  that 
the  defendant  did  not  fulfill  his  promise  of  marriage,  but  mar- 
ried another  woman.  The  State  then  examined  as  a  witness  a 
brother-in-law  of  the  prosecutrix,  '"  whose  testimony  tended  to 
show,  that,  in  a  conversation  had  with  the  defendant,  after  the 
time  of  the  alleged  seduction,  and  before  the  said  marriage  of 
defendant,  said  defendant  made  inquiries  of  witness  as  to  what 
kind  of  a  wife  he,  said  witness,  thought"  the  prosecutrix 
"  would  make,  and  said  to  witness  that  he  had  promised  to 
niarry  her.  The  testimony  further  tended  to  show,  that,  in 
about  six  months  after  the  marriage  of  said  defendant,"  the 
prosecutrix  ''gave  birth  to  a  child,  and  that  it  was  begotten  by 
the  defendant,  and  was  born  in  March,  1880." 

This  being  substantially  all  the  evidence,  the  court  gave  its 
general  charge,  to  whicli  no  exceptions  were  reserved.  The 
court  then  gave  two  M'ritten  charges  at  the  re(]uestof  the  State. 
The  first  of  tiiese  charges  is  as  follows:  "  If  the  jury  believe 
from  the  evidence  beyond  a  reasonable  doubt,  that  the  woman, 

,  was  an  unmarried  woman  during  1879,  and  that 

in  March  following  she  gave  birth  to  a  child,  then  they  may,  in 
connection  with  the  other  evidence,  look  to  that  fact  in  deter- 
mining whether*  or  not  the  defendant  had  se-xiial  intercourse 
with  her;  and  if  you  find,  beyond  all  reasonable  doubt,  from 
the  evidencCj  tliat  he  did  have  sexual  intercourse  with  her,  and 
'did  so  by  means  <»f  a  promise  of  marriage  previously  made, 
then  he  is  guilty  as  charged."  The  second  of  these  charges, 
and  the  jiortions  of  the  general  charge  necessary  to  this  report 
are  given  in  the  opinion. 

Vol.  Lxxiu.  , 


1882.]  OF  ALABAMA.  53 

[Cunningham  v.  The  State.] 

The  defendant  was  convicted,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  one  year;  and  from  the  judgment  of 
conviction  he  took  tliis  appeal. 

BowDEN  &  Knox,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — In  the  general,  oral  charge  given  to  the  jury 
in  this  cause,  the  court  instructed  them  "  that,  before  they 
could  find  the  defendant  guilty  as  charged  in  the  indictment, 
they  must  be  satisfied  from  the  evidence,  l)eyond  all  reasonable 
doubt,  that  the  defendant  [committed  the  offense]  in  Talladega 
county,  Alabama,  and  within  twelve  months  next  before  the 
finding  of  the  indictment  in  this  case."  In  the  first  written 
charge,  given  at  tlie  instance  of  the  prosecuting  attorney, 
the  question  of  venue,  is  entirely  pretermitted,  as  an  element  of 
the  defendant's  guilt.  On  this  account,  it  is  contended,  that 
the  judgment  of  the  circuit  court  should  be  reversed-.  Such 
would,  ordinarily,  be  the  result.  But,  after  giving  the  two 
written  charges,  the  court,  of  its  own  motion,  "  charged  the 
jury,  that  the  written  charges.  gi%'en  at  the  instance  of  the 
State,  must  be  taken  by  them  in  connection  with  the  general 
charge,  as  given  by  the  court."  This  was,  in  substance,  a  re- 
aflirmation,  that  they  could  not  find  the  defendant  guilty,  un- 
less it  was  proven  that  the  offense  was  committed  in  Talladega 
county.  This  supplied  the  omission  in  the  written  charge,  and 
healed  the  apparent  error.  We  may  be  pardoned  for  express- 
ing a  doubt,  if  the  former  rulings  of  this  court  0*11  this  question 
have  not  been  too  exacting.  Charges  to  juries  are  intended  as 
a  guide,  or  rule,  to  aid  them  in  forming  their  verdicts.  Every 
qualifying  principle  can  not  be  embodied  in  each  paragraph,  or 
sentence,  which  goes  to  make  up  an  elaborate  instruction.  Suf- 
ficient, it  would  seem,  if  in  the  whole  charge  it  aflirmatively 
appears  that  correct  rules  were  declared,  which,  taken  as  a 
whole,  express  no  erroneous  view.  These  expressions,  how- 
ever, must  not  be  understood  as  impairing  the  force  of  section 
3109  of  the  Code  of  1876.  Parties  have  the  right  to  request, 
in  writing,  instructions  to  the  jury  on  any  and  every  hypothesis 
of  the  case  there  is  testimony  tending  to  prove.  The  limitation 
is,  that  nothing  must  be  postulated,  of  which  there  is  no  evi- 
dence, and  no  tendency  of  proof  must  be  ignored,  which  varies 
or  shades  the  principle  involved  in  the  request.  These  princi- 
ples have  been  often  asserted. — 1  Brick.  Dig.  338-9,  §§  41,  42, 
45,  46  et  seq.  Charges  thus  framed,  and  thus  asked,  if  free 
from  involvement  and  tendency  to  mislead,  must  be  given  as 
asked. — Code,  §  3109.     But  the  court  is  not  denied  the  right  to 
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give  independent,  explanatory  charges.  What  we  have  said, 
applies  as  well  to  the  other  alleged  defect  in  the  first  charge, 
namely,  that  it  ignores  the  question  of  time  when  the  offense 
was  committed.  This  case  is  thus  taken  out  of  the  rule  de- 
clared in  Gooden  v.  The  State,  55  Ala.  178,  and  Bain  v.  The 
State,  61  Ala.  75.  Whether  we  would  apply  this  principle  to 
any  other  questions  than  those  of  time  and  venue,  we  do  not 
now  decide. 

The  criticism  indulged  bv  counsel  on  charge  number  one  is  not 
well  founded.  Possibly,  the  charge  might  have  been  made 
clearer ;  but  that  is,  at  most,  excuse  for  asking  an  explanatory 
charge.— 1  Brick.  Dig.  344,  §  129 ;  Whilden  v.  M.  <&  P.  Bank, 
64  Ala.  2.  The  fact  that  the  prosecutrix  gave  birth  to  a  child, 
was  certainly  evidence  that  she  had  been  cohabited  with  ;  and 
this  was  a  material  ingredient  in  the  offense  charged.  There 
was  no  error  in  telling  the  jury  they  might  consider  this  fact, 
if  proved,  in  connection  with  the  other  evidence,  in  determin- 
ing whether  the  defendant  had  had  sexual  intercourse  with  her. 
It  did  not  tend  to  connect  the  defendant  with  the  offense.  But 
it  tended  to  prove  one  of  the  material  facts  in  controversy — 
\h^  factum  of  sexual  intercourse.  Properly  understood,  this  is 
what  the  charge  asserts.  If  counsel  apprehended  it  would  mis- 
lead, he  should  have  asked  an  explanatory  charge. 

The  second  written  charge,  given  at  the  instance  of  the  State, 
and  excepted  to,  presents  the  inquiry,  what  corroboration  is 
necessary  to  justify  conviction  on  the  testimony  of  the  female 
upon  whom  the  seduction  is  charged.  The  offense  charged  in 
this  case  is  seduction,  under  section  41SS  of  the  Code  of  1876. 
The  entire  charge  excepted  to  is  in  the  following  language : 
"  The  corroboration  mentioned  in  the  statute  does  not  mean 
that  every  fact  testified  to  by  the  woman  should  be  testified  to 
by  some  other  witness,  but  only  that  some  other  witnesses  shall 
testify  to  facts  and  circumstances  that  convince  you  of  the  truth 
of  the  woman's  testimony  beyond  reasonable  doubt."  The  lan- 
guage of  the  statute  is,  that  "  no  conviction  shall  be  had  under 
this  section,  on  the  uncorroborated  testimony  of  the  female 
upon  whom  the  seduction  is  charged."  The  first  clause  of  the 
charge  given  is  certainly  free  from  error.  Every  fact  testified 
to  by  such  witness  need  not  be  testified  to  by  other  witnesses. 
To  require  that,  would  be  to  say,  in  effect,  that  her  uncorrob- 
orated testimony  can  prove  nothing,  and  is  therefore  worthless. 
This  would  be  to  require  a  stricter  measure  of  proof  than  is  ex- 
acted in  the  case  of  an  accomplice,  made  a  witness.  In  cases 
of  that  class,  the  statutory  rule  is,  that  to  justify  a  conviction 
of  a  felony,  the  corroboration  must  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense. — Code  of  1876,  §  4895. 
When  there  is  corroboration  by  some  other  witness  as  to  any 
Vol.  Lxxin, 
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act  or  fact  which  is  an  element  of  the  offense  charged,  and 
such  corroboration  tends  to  connect  the  accused  with  the  per- 
petration of  such  act,  the  evidence  is  pertinent  to  the  issue, 
and  the  court  can  not  rule  it  out  as  irrelevant.  It  must  be 
passed  on  by  the  jury,  as  that  body  alone  can  pass  on  the  weight 
of  testimony,  and  the  court  can  not  instruct  them  what  weight 
they  should  attach  to  it.  That  is  always  a  question  for  the  jury. 
As  we  said  in  Lockett  v,  The  State,  63  Ala.  5-11,  "it  is  for  the 
jury  to  decide,  when  there  is  in  a  cause  any  such  corroborative 
evidence,  what  effect  it  is  entitled  to."  And  this  is,  at  last, 
only  the  general  rule  in  all  controverted  questions  of  fact,  aris- 
ing on  a  trial  before  a  jury.  If  there  be  no  testimony  in  sup- 
port of  any  given  averment  in  pleading,  or  element  of  the 
issue,  then  the  question  is  one  of  law,  and  the  court  may,  and 
if  requested  should,  so  instruct  the  jury.  In  such  case,  whether 
so  instructed  or  not,  the  jury  have  nothing  to  do ;  for  they  can 
not,  in  the  absence  of  testimony,  affirm  the  existence  of  a  fact 
that  is  disputed.  We  do  not  intend  by  this  to  deny  to  the  jury 
the  right  to  draw  legitimate  inferences  from  proven  facts  and 
circumstances.  But,  in  the  absence  of  legal  niles  prescribing 
the  measure  of  proof,  whenever  there  is  any  evidence,  no  mat- 
ter how  slight,  in  support  of  any  material  subject  of  inquiry, 
its  sufficiency  can  never  become  a  question  for  the  court.  Ap- 
plying these  principles  to  this  case :  The  corroboration  was  as 
to  the  promise  of  marriage,  a  necessary  averment,  and  neces- 
sary ingredient  of  the  offense.  The  testimony  tended  to  con- 
nect the  defendant  with  that  act.  and,  therefore,  tended  to  con- 
nect him  with  an  element  of  the  offense.  This  being  so,  how 
can  it  become  a  question  of  law  as  to  its  sufficiency,  even  if  we 
apply  the  rule  which  obtains  in  cases  of  accomplice?  Is  not 
the  true  rule,  at  last,  simply  this:  That  the  corroboration  shall 
be  such  as  to  convince  the  jury,  beyond  reasonable  doubt,  that 
the  witness  swore  truly,  but,  to  produce  this  conviction,  it  must 
be  in  a  matter  material  to  the  issue,  and  must  tend  to  connect 
the  defendant  with  that  material  matter ;  and  the  matter  itself 
must  not  be  in  its  nature  formal,  indifferent.  Or  harmless? — See 
Bex  V.  Barnard,  1  Car.  &  Payne,  87.  These  being  the  legal 
prerequisites,  all  else  is  a  question  for  the  jury.  There  is 
nothing  in  charge  two  which  is  opposed  to  these  views.  Charges 
must  be  construed  in  reference  to  the  evidence.  Thus  con- 
strued, it  is  free  from  error.  If  counsel  had  doubt  wJiether 
the  jury  might  be  misled  as  to  the  nature  of  the  corroboration 
required,  an  explanatory  charge  should  have  been  asked. — 1 
Greenl.  Ev.  §  381  and  note  3. 

We  have  thus  far  treated  this  question  as  res  integra,  and  on 
the  language  of  our  statute,  which  was  first  enacted  March  15, 
1875.— Pamph.  Acts,  239.     As  early  as  1848,  New  York  had 
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a  similar  statute,  which  declared  that  no  conviction  should  be 
had  thereunder  on  the  testimony  of  the  female  seduced,  un- 
supported by  other  evidence.  This  is,  in  substance,  the  same 
as  ours.  Boyce  v.  People,  55  N.  Y.  644,  presented  the  ques- 
tion of  the  construction  of  this  statute.  It  was  held  "  that 
the  statute  did  not  require  direct  or  positive  corroborative  evi- 
dence as  to  any  of  the  material  facts,  but  rather  such  evidence 
as  has  been  ordinarily  required  in  corroboration  of  evidence  of 
an  accomplice  when  called  as  a  witness  against  his  confederate 
in  crime,  or  circumstanc'es  usually  reliea  upon  as  tending  to 
prove  the  material  facts,  and  whicli  from  the  nature  of  the 
case- are  susceptible  of  being  proved,  to  satisfy  the  jury  that 
the  principal  witness  is  worthy  of  credit." 

We  think,  too,  some  importance  must  be  attached  to  the  va- 
rying phraseology  of  our  two  statutes.  "A  conviction  of  fel- 
ony can  not  be  had  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  tending  to  connect  the  defend- 
ant icith  the  commission  of  the  offense.'''' — Code,  §  4895 ;  Smith 
V.  The  State,  59  Ala.  104;  Marler  v.  The  State,  67  Ala.  55.' 
The  statute,  making  seduction  a  special  offense,  was  of  much 
later  enactment. — Pamph.  Acts,  1874-5,  p.  239;  Pamph.  Acts, 
1876-7,  p.  134;  Code  of  1876,  §  4188.  The  language  of  this 
enactment  is,  "that  a  conviction  shall  not  be  had  under  this 
section,  on  the  uncorroborated  testimony  of  the  female  upon 
whom  the  seduction  is  charged."  "Why  this  change  in  phrase- 
ology, if  the  same  meaning  was  intended  ?  We  think  we  meet 
all  the  requirements  of  the  statute,  when  we  hold, .as  we  do, 
that  the  corroboration  shall  be  of  some  matter  material  to  the 
guilt  of  the  accused,  that  such  matter  must  not  be  in  its  nature 
formal,  indifferent,  or  harmless,  and  that  its  effect  shall  be  to 
convince  the  jury  that  the  corroborated  witness  has  sworn  tiiily. 
If,  under  these  rules,  the  jury  are  convinced  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  they  are  authorized  and  re- 
quired to  convict. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  is  affirmed. 
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Ex  par  te  Warrick. 

Application  f 07'  Bail  on  Writ  of  Habeas  Corpus. 

1.  Homicide;  j^iresumption  of  malice  from  nse  of  deadly  weapon. 
Where  a  homicide  is  committed  with  a  deadly  weapon,  the  onv»  is  cast 
on  the  defendant  to  repel  by  proof  the  inference  of  malice  the  law  raises, 
unless  the  testimony  which  proves  the  killing,  proves  also  the  justification 
or  extenuation. 

2.  Oral  testimony;  credibility  of,  to  be  determined  by  the  jury. — The  law 
does  not  recjuire  that  any  mere  oral  testimony  shall  be  believed  ;  but  of 
all  such,  whfcther  given  "for  or  against  the  accused,  the  jury  or  other  tri- 
bunal, charged  with  the  ascertainment  of  the  facts,  are  the  sole  judges. 

3.  Homicide;  when  murder  and  when  manslaughter. — If  a  homicide  is 
perpetrated  pursuant  to  a  previously  formed  design,  or  in  revenge  of  a 
previous  wrong,  real  or  supposed,  it  is  murder  in  an  aggravated  form ; 
but  if  the  fatal  blow  is  struck  without  a  previously  formed  design,  and, 
immediately  preceding  it,  the  deceased  "  grabbed  at  "  the  accused  and 
"started  to  strike  him,"  the  homicide  would  not  rise  above  voluntary 
manslaughter. 

Application  to  this  court  for  writ  of  habeas  corpus  and  bail 
by  party  indicted  for  murder. 

Benjamin  Warrick,  the  petitioner,  being  confined  in  the 
jail  of  Pike  county  under  an  indictment  for  the  murder  of  one 
N.  J.  Lee,  applied  to  the  judge  of  probate  of  said  county,  Hon. 
W.  J.  HiLLiAKD,  for  bail,  on  a  writ  of  haheas  corptus.,  which 
was  refused;  and  thereupon  this  application  was  made,  accom- 
panied by  a  transcript  of  all  the  evidence  adduced  on  the  hear- 
ing before  the  judge  of  probate.  The  evidence,  as  contained  in 
the  record,  shows  that,  on  5th  March,  1883,  the  petitioner  cut 
the  deceased  with  a  knife,  inflicting  a  wound  in  the  bowels, 
from  the  effects  of  which  he  died  on  the  next  day  ;  and  tended 
to  show  that  there  had  been  a  previous  difficulty  between  the 
parties,  since  which  they  had  not  been  on  friendly  terms.  A 
dying  declaration  of  the  deceased  was  introduced  in  evidence, 
which  was,  in  substance,  that  the  petitioner  had  cut  him,  and 
that  before  he  was  cut,  he  made  no  hostile  demonstrations  what- 
ever towards  the  petitioner;  and  in  this  statement  he  was  cor- 
roborated by  other  witnesses.  One  Hendricks  was  examined 
as  a  witness  for  the  State,  among  others,  who  testified,  in  sub- 
stance, that  a  few  minutes  before  the  difficulty,  the  petitioner 
w^as  standing  in  the  door  of  his  store,  leaning  against  the  door- 
facing,  "  whittling  on  a  litttle  piece  of  wood  with  his  knife," 
and  talking  to  witness,  when  the  latter,  seeing  the  deceased, 


58  .  SUPREME  COURT  [Dec.  Term, 

Ex  parte  Warrick. 

called  to  liim  to  come  to  his  store,  and  went  back  into  his  store 
to  get  a  bundle  which  the  deceased  had  left  there ;  that  when 
he  came  back  the  deceased  was  cut,  and  was  holding  his  hands 
to,  his  bowels ;  that  the  deceased  having  remarked  to  witness 
that  he  was  cut,  witness  asked  the  petitioner  what  was  the  mat- 
ter, to  which  he  made  no  reply ;  and  that  he  then  asked  him 
"  what  the  deceased  did  to  him,"  to  which  the  petitioner  re- 
plied that  the  deceased  "grabbed  at  me  and  started  to  strike 
me,  and  I  cut  him." 

The  evidence  of  the  witnesses  is  stated  at  length  in  the  re- 
cord ;  but  the  foregoing  statement  is  deemed  sufficient  for  a 
correct  understanding  of  the  opinion. 

Watts  &  Sons,  for  petitioner. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STOKE,  J. — The  judge  of  probate  had  the  witnesses  be- 
fore him  in  this  cause,  and  heard  them  testify.  He  refused 
bail.  If  he  believed  Lee,  the  deceased,  made  no  hostile  demon- 
stration immediately  preceding  the  blow  stricken  by  Warrick, 
then  his  ruling  was  clearly  right.  The  homicide  being  com- 
mitted with  a  deadly  weapon,  unless  the  testimony  which  proved 
the  killing,  proved  also  the  justification  or  extenuation,  then  the 
onus  was  cast  on  tlie  defendant  to  repel  by  proof  the  inference 
of  malice  the  law  raises. — llculley  v.  The  State,  55  Ala.  31. 
The  remark  of  Warrick  testified  to  by  Hendricks  should  be 
weighed  in  connection  with  the  other  evidence.  The  law  does 
not  require  that  any  mere  oral  testimony  shall  be  believed. 
Of  all  such,  whether  given  for  or  against  the  accused,  the  ju- 
rors, or  other  body  charged  with  the  ascertainment  of  the  facts, 
are  the  sole  judges.  If  the  homicide  was  perpetrated  pursuant 
to  a  previously  formed  design,  or  in  revenge  of  a  previous 
wrong,  real  or  supposed,  then  it  was  murder  in  an  aggravated 
form.  If,  immediately  preceding  the  blow,  Lee,  in  the  lan- 
guage the  witness  puts  in  the  mouth  of  Warrick,  "grabbed  at 
him  [Warrick],  and  started  to  strike  him,"  then  the  homicide 
would  not  rise  above  voluntary  manslaughter,  unless  the  blow 
was  struck  pursuant  to  a  previously  formed  design. 

Under  our  previous  rulings,  we  can  not  affirm  that  the  judge 
of  probate  erred  in  refusing  bail. — &  parte  McAnally,  53 
Ala.  495;  Ex  parte  Allen,  55  Ala.  258;  iLc  ptarte  Weaver,  Ih. 
250;  Ex  parte  Nettles,  58  Ala.  268;  Ex  parte  Brown,  65  Ala. 
446. 

Writ  of  habeas  corpus  denied. 

Vol.  lxxih. 
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Sliahan  v.  Herzberg,  Simpson  &  Co. 

Trial  of  Right  of  Property. 

1.  Tnal  of  right  of  propertii;  issue  and  hnrden  of  proof. — In  the  trial 
of  the  light  of  property  levied  on  under  an  execution  or  attachment,  the 
issue  is,  whether  the  property  belongs  to  the  defendant  and  is  subject  to 
the  process,  and  the  burden  of  proof  is  on  the  plaintiff  in  the  process, 
who  is  regarded  as  the  actor.  If  he  makes  out  a  prima  facie  case,  the 
burden  of  proof  then  shifts  to  the  claimant,  who,  in  that  event,  must 
show  a  legal  title  in  himself — such  a  title  as  would  5?upport  trespass, 
trover  or  detinue. 

2.  Same;  irhat  not  admissiMe  in  eridence. — It  having  been  shown  in 
the  trial  of  the  right  of  property  in  cotton  levied  on  under  an  attachment, 
that  the  cotton  was  a  part  of  a  crop  planted  and  partly  cultivated  by  the 
defendant  on  rented  land,  but  abandoned  by  him  before  its  maturity,  and 
afterwards  fathered  by  his  landlord,  who  had  re-entered,  the  fa(!t  that 
the  landlord,  after  the  crop  was  abandoned,  stated  to  the  plaintiff,  who 
was  about  to  sue  out  an  attachment  against  the  defendant  and  have  it 
levied  on  the  crop,  that  he  would  work  out  the  crop  and  pay  plaintiff's 
demand  against  the  defendant,  on  the  faith  of  which  the  attachment  was 
not  then  sued  out,  having  no  tendency  to  show  that  the  title  to  the  cotton 
was  in  the  defendant,  or  that  the  cotton  was  liable  to  the  attachment,  is 
inadmissible  for  the  plaintiff. 

3.  Surrender  of  leased  premises,  on  which  there  is  a  groiving  crop, 
during  term;  effect  of  on.  title  to  crop. — If  a  tenant,  before  the  expiration 
of  the  term,  abandons  or  surrenders  to  the  landlord  the  leased  premises, 
on  which  there  is  a  growing  crop,  and  the  landlord  re-enters,  no  right  or 
interest  in  the  crop  remains  in  the  tenant,  but  it  passes  to  the  landlord 
as  an  incident  to  his  restoration  to  the  possession,  and  to  the  termination 
of  the  tenancy. 

4.  Same;  what  operates  as. — Where  a  tenant,  after  commencing  the 
cultivation  of  a  crop  on  the  leased  premises,  left  the  country,  but  before 
leaving,  he  told  the  landlord  to  take  charge  of  the  crop,  finish  its  cultiva- 
tion, gather  it,  and  pay  himself  out  of  it  for  rent  and  advances  and  apply 
the  balance,  if  any,  to  the  payment  of  his  other  debts,  and  the  landlord 
re-entered,  this,  in  contemplation  of  law,  was  a  surrender  to  the  land- 
lord, terminating  the  lease,  and  passing  to  him  the  title  to  the  crops. 

5.  Bailment;  what  constitutes;  right  of  bailee  to  maintain  claim  suit. — 
When  the  owner  of  goods  transfers  to  another  the  possession  of  them 
for  a  particular  purpose  or  use,  a  bailment  is  created,  the  general  prop- 
erty residing  in  the  bailor,  and  the  immediate  possession  and  a  tempo- 
rary or  qualified  right  in  the  bailee ;  and  the  goods  having  been  levied 
on  while  in  the  bailee's  possession,  as  the  jiroperty  of  the  defendant  in 
an  attachment,  who  is  not  connected  with  the  legal  title,  the  bailee  may 
interpose  and  maintain  a  claim  under  the  statute  for  their  recovery. 

Appeal  from  Etowah  Circuit  Court. 
Tried  before  Hon.  LeRoy  F.  Box. 

On  4th  Xovember,  1878,  Ilerzberg,  Simpson  6z  Co.  sued  out 
an  attachment  before  a  justice  of  tlie  peace  against  William 
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M.  Hope,  which  was  levied  on  a  bale  of  cotton  as  the  property 
of  the  defendant.  This  cotton  was  claimed  by  W.  P.  Shahan, 
and,  on  his  makin^^  the  statutory  affidavit  and  bond,  was 
delivered  to  him  by  the  sheriff.  From  the  judgment  rendered 
by  the  justice,  the  claimant  appealed  to  the  circuit  court,  where 
tne  cause  was  tried  de  novo  on  an  issue  made  up  under  the 
statute,  the  trial  resulting  in  a  verdict  and  judgment  against 
the  claimant,  from  which  this  appeal  was  taken. 

As  the  plaintiffs'  evidence  tended  to  show,  the  claimant 
rented  to  Caleb  Hope  certain  land  for  the  year  1878,  a  portion 
of  which  the  latter,  in  January,  1878,  subrented  to  William 
Hope,  and  also  furnished  him  certain  advances  to  enable  him 
to  make  a  crop.  William  Plope  took  possession  of  the  land 
subrented  to  him,  and  commenced  the  cultivation  of  a  crop 
thereon,  which  he  continued  until  4th  July,  1878,  when  he 
"  left  the  country.  Before  leaving  he  told  Calel)  to  take 
charge  of  the  crop  planted  and  growing  on  said  land  so  sub- 
rented  to  him,  and  to  finish  its  cultivation,  and  gather  it,  and 
pay  himself  out  of  it,  and,  if  there  was  anything  left,  to  pay 
it  on  his  debts."  Caleb  Hope  thereupon  "  took  charge  of  said 
crop,  and  finished  its  cultivation,  and  gathered  the  same,"  a 
part  of  which  was  the  bale  of  cotton  in  controversy.  Caleb 
Hope  was  examined  as  a  witness  on  behalf  of  plaintiffs,  and  he 
testified,  on  cross-ext^mi nation,  that  after  said  cotton  had  been 
gathered,  he  turned  it  over  and  delivered  it  to  the  claimant 
under  an  agreement,  that  the  claimant  was  to  ship  the  cotton 
to  Rome,  Ga.,  for  him,  and  give  him  credit  for  the  proceeds 
of  the  sale  thereof  on  the  rent  which  he  owed  the  claimant, 
then  unpaid.  On  rebutting  examination  this  witness  further 
testified  that  he  did  not  sell  said  bale  of  cotton  to  the  claimant, 
and  that  it  was  to  be  shipped  as  his  cotton ;  and  that  shortly 
afterwards,  he  delivered  to  the  claimant  two  other  bales  of 
cotton,  the  value  of  which  was  sufficient  to  pay  the  rent  he 
owed  the  claimant.  When  the  cotton  was  seized  by  the  sheriff, 
it  was  in  the  claimant's  possession. 

H.  Herzberg,  one  of  the  plaintiffs,  was  examined  as  a  wit- 
ness in  their  behalf,  and  they  offered  to  prove  by  him,  that 
after  the  4th  July,  1878,  Caleb  Hope  came  into  plaintiffs'  store, 
and  asked  witness  not  to  put  him  to  any  unnecessary  expense ; 
that  William  Hope's  crop  looked  well,  and  he  would  work  it 
out  and  pay  plaintiffs  what  William  owed  them  ;  that  witness 
gave  to  Caleb  Hope  the  amount  of  plaintiffs'  account  against 
William  Hope,  and  that  he  was  about  to  sue  out  an  attachment 
against  William,  and  have  it  levied  on  his  crop,  but  held  up 
under  the  promise  made  by  Caleb  Hope  until  the  attachment 
in  this  case  was  sued  out.  To  this  testimony  the  claimant 
objected,  on  the  ground  that  it  was  irrelevant  and  illegal,  Init 
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the  court  overruled  his  objection,  and  allowed  the  testimony 
to  go  to  the  jury,  and  to  this  ruling  the  claimant  excepted. 
The  Dlaintiffs  were  also  allowed  to  show  by  the  testimony  of 
one  Cowan,  against  the  claimant's  objection,  that  shortly  after 
the  4th  July,  1878,  witness  was  in  plaintiils'  employment,  and 
went  to  see  Caleb  Hope  in  reference  to  their  claim  against 
William  Hope,  and  that  Caleb  Hope-  then  told  witness  that  the 
plaintiffs  need  not  be  uneasy  about  their  debt  against  William, 
that  they  should  have  William's  crop,  and  that  William  was 
only  gone  on  a  visit..  To  this  ruling  the  claimant  also  excepted. 
It  was  shown  that  the  claimant  was  not  present  at  either  of 
said  conversations.  The  "plaintiffs  also  read  in  evidence  the 
attachment,  and  return  thereon,  and  proved  the  value  of  the 
cotton  levied  on. 

The  evidence  introduced  on  behalf  of  the  claimant  tended 
to  show,  that  Caleb  Hope  delivered  to  him  the  bale  of  cotton 
to  be  shipped  to  Rome,  Ga.,  the  proceeds  to  be  applied  to  the 
rent  which  said  Hope  then  owed  him  ;  that  said  Hope  had  since 
delivered  to  him  two  other  bales  of  cotton,  and  that  "  he  did 
not  know  whether  Caleb  owed  him  anything  now,  or  how  the 
account  stood  between  them." 

Tiie  foregoing  being  the  substance  of  the  evidence  intro- 
duced on  the  trial,  the  court  charged  the  jury,  at  the  written 
request  of  the  plaintiffs,  inter  alia,  as  follows.:  2.  "If  the  jury 
believe  from  the  evidence,  that,  when  William  Hope  left  in 
July,  he  told  Caleb  Hope  to  take  his  crop,  and  pay  his  debts, 
then  the  title  remained  in  William  Hope."  3.  "If  the  jury 
believe  from  the  evidence,  that  the  cotton  in  controversy  was 
delivered  to  Shahan  by  Caleb  Hope,  to  be  shipped  for  him, 
and  the  proceeds  accounted  for,  or  applied  to  the  rent,  then 
the  title  did  not  pass  to  Shahan."  5.  '*If  the  evidence  shows 
that  the  attachment  was  levied  on  the  cotton  claimed,  and  that 
the  cotton  so  levied  on  was  a  part  of  the  crop  of  the  defendant 
in  attachment,  then  the  burden  of  proof  is  shifted  to  the 
clainiant;  and  unless  he  satisfies  the  jury  by  the  evidence,  that 
the  title  was  not  in  William  Hope  at  the  time  of  the  levy,  you 
must  iind  for  the  plaintiffs."  The  court  refused  the  following 
charges,  among  others,  requested  by  the  claimant:  1.  "That 
if  the  jury  believe  from  the  evidence,  that  Caleb  Hope  turned 
over  tlie  bale  of  cotton  to  Shahan  before  the  levy,  to  be  shipped 
and  sold,  and  the  proceeds  to  be  applied  to  rent  due  from 
Caleb  to  Shahan,  and  that  the  cotton  was  delivered  to  Shahan 
before  the  levy,  then  this  was  a  sufficient  delivery  to  authorize 
the  claimant  to  recover."  2.  "  That  if  the  jury  believe  from 
the  evidence,  that  W.  P.  Shahan  rented  tlae  land  to  Caleb 
Hope,  and  Caleb  Hope  subrented  a  part  of  said  land  to  William 
Hope,  and   that  William  Hope  quit  the  crop   in  July,  and 
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turned  the  crop  over  to  Caleb  Hope,  to  be  worked  and  gathered 
by  him,  and  applied  to  what  he  owed  Caleb  for  rent  and 
advances ;  and  that  William  Hope  owed  any  such  debt  or 
claim,  and  that  Caleb  did  work  the  crop  and  gather  it,  and  that 
the  bale  in  controvei*sy  was  raised  on  the  land  subrented,  and 
that  Caleb  turned  over  the  bale  of  cotton  to  Shahan  before  the 
levy,  to  be  shipped  and  sold,  and  the  proceeds  applied  to  the 
rent  due  from  Caleb  to  Shahan,  if  the  jury  believe  any  was 
due,  then  the  jury  must  find  for  the  claimant." 

To  the  charges  given  and  to  the  charges. refused,  the  claimant 
duly  excepted ;  and  these  rulings,  and  those  on  the  admissi- 
bility of  evidence  above  noted,  are  here  assigned  as  error. 

Aiken  &  Martin,  for  appellant,  cited  Robinson  v.  Hirsch- 
fdd€i\  59  Ala.  503 ;  Carter  v.  Wilson.,  61  Ala.  434 ;  Abraham 
V.  Carter,  53  Ala.  8;  21  Ala.  574;  1  Porter,  175;  12  Ala.  673;. 
Shields  V.  Atkinson.,  67  Ala.  244 ;  Boswell  &  Woolley  v.  Car- 
lisle, Jones  <^  Co.,  55  Ala.  554 ;  Wheat  v.  Watson,  57  Ala.  581 ; 
Bonham  v.  State,  65  Ala.  459;  Dralce  v.  Goree,  22  Ala.  409; 
62  Ala.  194. 

Denson  &  DiSQUE,  contra,  cited    Wells  v.  Thompson,  50  Ala. 
83;  Block  v.  Maas,  65  Ala.   211;  Allen,  Bethune  dz  Co.  v. 
Maury  cfe  Co.,  66  Ala.  17;  Code  of  1876,  §  3476  ;  Hudsm  v. 
Weir,  29  Ala.  294. 

BRICKELL,  C.  J. — In  a  trial  of  the  right  of  property  levied 
on  by  execution,  or  by  attachment,  the  issue  is,  whether  it  be- 
longs to  the  defendant  and  is  subject  to  the  process.  The  af- 
firmative af  the  issue,  and  the  burden  of  proof,  the  statute  de- 
volves on  the  plaintiff  in  the  process  (Code  of  1876,  §§  3342-5), 
who  is  regarded  as  the  actor  in  the  suit. — McAdarns  v.  Hen- 
derson, 34  x\la.  478.  But  if  he  introduces  evidence  having  a 
tendency  to  show,  and  whicii  prima  facie  shows,  that  the  title 
resides  in  the  defendant,  the  onus  of  proof  shifts  to  the  claimant, 
and,  in  that  event,  he  must  support  his  claim  upon  the  strength 
of  his  own  title — he  must  show  in  himself  a  Legal  title  which 
would  support  the  action  of  trespass,  or  of  trover,  or  of  detinue, 
if  he  were  a  plaintilf  in  either  action,  seeking  to  recover  dama- 
ges for  the  taking  or  conversion  of  the  property,  or  to  recover 
tne  property  itself. — Foster  v.  Smith,  16  Ala.  192 ;  Lehman  v. 
Warren,  53  Ala.  535.  The  fact  of  title  is  ordinarily  shown  by 
evidence,  that,  at  the  time  of  the  levy,  the  property  was  in  the 
possession  of  the  defendant — possession  unexplained  being 
prima  facie  evidence  of  the  ownership  of  personal  property. 
If  the  possession  at  the  time  of  the  levy  is  in  a  stranger,  or  in 
the  clamiant,  the  title  of  the  defendant  may  be  proved,  as  he 
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would  be  compelled  to  prove  it,  if  he  were  the  actor,  subject  to 
the  burden  of  proof. 

The  general  rule  in  reference  to  the  relevancy  and  admissi- 
bility of  evidence  is,  that  facts  and  circumstances  which,  when 
proved,  are  incapable  of  affording  any  reasonable  presumption 
or  inference  as  to  a  material  fact  involved  in  the  issue,  ought 
not  to  be  received.  In  other  words,  evidence  ought  to  corres- 
pond to  the  issues ;  and  facts  and  circunistances  wliich  do  not 
tend,  directly  or  indirectly,  to  prove  or  disprove  them,  can  not 
be  admitted. — State  v.  Wisdom,  8  Port.  511 ;  Govemar  v. 
Campbell,  17  Ala.  5fi6.  Subjected  to  this  test,  the  evidence  of 
Herzberg,  and  of  Cowan,  to  which  objection  was  taken,  was  not 
admissible.  It  had  no  tendency  to  'show  that  the  title  to  the 
cotton  was  in  the  defendant,  or  that  the  cotton  was  liable  to  the 
attachment.  If  it  had  upon  these  inquiries  any  bearing  what- 
ever, its  tendency  was  to  show  that  the  defendant  in  attach- 
ment had  parted  with  all  interest  in  the  cotton,  upon  the 
promise  of  Caleb  Hope,  that  he  would  pay  the  debt  owing  to 
the  plaintiffs.  If  such  a  promise  was  made,  under  circum- 
stances that  it  would  enure  to  the  benefit  of  the  plaintiffs,  the 
remedy  for  its  enforcement  was  a  direct  suit  against  the  prom- 
isor, and  not  by  a  suit  against  the  defendant  and  a  levy  upon 
property,  with  which  he  had  parted  upon  the  faith  of  the 
promise.  There  was  error  in  the  admission  of  the  evidence — 
it  was  foreign  to  the  issue,  and  calculated  to  divert  and  distract 
the  attention  of  the  jury  from  the  real  point  of  inquiry  and  the 
facts  bearing  upon  it. 

If  a  tenant,  before  the  expiration  of  the  term,  abandons  the 
premises  he  has  leased  or  rented,  the  landlord  is  not  bound  to 
let  them  remain  vacant,  l)ut  may  re-enter  and  occupy  himself, 
or  may  lease  to  another. — Schuilser  v.  Ames,  16  Ala.  73  ;  Wheat 
V.  Watso?i,  57  Ala.  581.  And  during  the  term,  the  tenant  may 
surrender  to  the  landlord,  thereby  terminating  the  lease  and  all 
its  incidents.  Any  acts  which  are  equivalent  to  an  agreement 
on  the  part  of  the  tenant  to  al)andon,  and  on  the  part  of  the 
landlord  to  receive  possession  of  the  leased  premises,  is,  in  legal 
contemplation,  a  surrender. — Talhot  v,  Whipple,  14  Allen,  177. 
The  facts  of  this  case,  independent  of  the  express  agreement 
between  the  landlord,  Caleb  Hope,  and  the  tenant,  William 
Hope,  the  defendaiit  in  attachment,  are  clear  and  unequivocal, 
leaving  no  room  for  doubt,  that  the  lease  or  contract  of  renting 
was  abandoned,  and  that  such  was  their  intention.  The  tenant 
leaves  the  premises,  while  the  crops  are  being  cultivated,  and 
when  further  labor  and  expense  must  be  employed,  not  only  in 
cultivating,  but  in  gathering  them  ;  with  no  purpose  to  return 
and  to  bestow  such  labor  and  expense,  l)ut  with  the  purpose 
that  the  landlord  should  receive  possession,  cultivate  and  gather 
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the  crops,  and,  if  possible,  reimburse  himself  for  the  advances 
he  had  made,  and  for  the  rent.  The  landlord  re-entered,  culti- 
vated and  gathered  the  crops,  and  thereby  treated  the  tenancy 
as  having  terminated.  But  independent  of  these  facts,  which 
show  a  surrender  of  the  lease,  the  express  agreement  of  the 
parties  operated  a  surrender,  terminated  the  right  of  the  tenant 
further  to  occupy,  and  conferred  upon  the  landlord  the  right 
to  receive  possession.  It  was  not  to  the  mere  use  and  occupanc}' 
of  the  lands  the  landlord  succeeded  upon  entering.  The  grow- 
ing crops  passed  to  him  as  incident  to  his  restoration  to  the 
possession  and  to  the  termination  of  the  tenancy.  There  was 
no  right  or  interest  in  thein  remaining  to  the  tenant. —  Wheat 
V.  Matson,  supra.  It  results  that  the  circuit  court  erred  in 
giving  to  the  jury  the  second  instruction  requested  by  the 
plaintiffs,  and  in  the  refusal  of  the  second  instruction  requested 
by  the  claimant. 

We  have  already  said  that  a  claimant  in  this  proceeding  must 
recover  upon  the  strength  of  his  own  title,  and  the  title  upon 
which  he  relies  must  be  sucli  as  would  enable  him  to  maintain 
trespass,  trover,  or  detinue,  to  which  this  proceeding  is  in  many 
respects  analogous.  Laying  out  of  view  any  rights  which  may 
have  accrued  to  the  claimant  as  landlord,  possession  of  the  cot- 
ton for  specific  purposes  had  been  entrusted  to  him  by  its  owner. 
"When  the  owner  of  goods  transfers  to  another  th^  possession  of 
them  for  a  particular  purpose  or  use,  a  bailment  in  its  most 
usual  and  ordinary  form  is  created.  The  general  property  re- 
sides in  the  bailor,  the  immediate  possession,  and  a  temporary  or 
qualified  right  reside  in  the  bailee.  For  an  injury  to  the  prop- 
erty while  in  his  possession,  or  for  any  invasion  of  the  possession, 
the  bailee  may  sue  the  wrongdoer  in  his  own  name — he  may 
maintain  trespass,  case,  trover  or  detinue,  as  the  one  oi-  the  other 
may  be  the  appropriate  form  of  action  for  the  particular  injury. 
Hare  v.  Fuller,  7  Ala.  717 ;  Cox  v.  Easely,  11  Ala.  362  ;'  Mc- 
Gill  V.  Monette,  37  Ala.  49 ;  Lehmxin  v.  Warren.  53  Ala.  535. 
The  right  to  sue  is  derived  not  only  from  the  fact  of  possession, 
which  IS  p7'im/i  facie  evidence  of  title,  and  must  prevail  against 
a  wrongdoer  who  can  not  connect  himself  with  a  higher  and 
better  title,  but  it  must  be  conceded  because  of  his  liability  to 
account  to  his  principal  for  the  goods.  Such  liability,  it  is 
plain,  rested  upon  the  claimant,  and  he  had  the  clear  legal  right 
to  interpose  in  his  own  naiVie  a  claim  to  the  cotton.  The  claim 
must  prevail  over  the  levy  of  the  attachment,  unless  it  is  shown 
that,  at  the  time  of  the  levy,  the  defendant  had  tlie  title  to  the 
cotton. 

We  do  not  notice  the  instructions  given  or  refused  in  refer- 
ence to  a  sale  to  the  claimant.  The  facts  do  not  show  a  sale, 
and  these  instructions  are  abstract,  and,  to  say  the  least,  have  a 
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tendency  to  confuse  and  mislead  the  jury.  A  bailment  is  how- 
ever shown — a  bailment  that  tlie  cotton  should  be  shipped,  and 
the  proceeds  of  sale  accounted  for  to  tlie  bailor.  The  bailee 
had,  of  necessity,  aqualitied  title,  connected  with  the  possession, 
for  the  purpose  of  carrying  the  bailment  into  effect ;  and  this 
entitles  him  to  maintain  the  claim  he  has  interposed,  unless  a 
superior  outstanding  title  is  shown  in  the  defendant  in  attach- 
ment. There  are  several  rnlings  of  the  circuit  court  not  con- 
sistent with  this  view. 
Reversed  and  remanded. 


The  State  v.  The  Board  of  Revenue 
and  Koad  Commissioners  of  Mobile 
County. 

Petition  to  have  vacated  and  set  aside  Assessment  of  Income  of 
Railroad  Company  for  Taxes. 

1.  Taxation  of  income  of  railroad  companies;  no  Imv  providing  for. 
Since  the  approval  of  the  revenue  act  of  December  31st,  18()8  (Paniph. 
Acts,  p.  297),  there  has  been  no  law  in  this  State,  authorizing  the  assess- 
ment and  collection  of  taxes  on  the  income  of  railroad  companies. 

2.  Same;  can  not  be  imposed  without  a  levy  hy  the  legislature. — While 
the  present  Constitution  requires,  as  did  the  Constitution  of  1868,  that 
the  mcome  of  corporations  shall  be  taxed  at  the  same  rate  that  is  im- 
posed on  tlie  income  of  natural  persons,  and  the  legislature,  when  the 
power  is  asserted,  can  not  tax  tlie  one  at  a  higher,  and  the  other  at  a 
lower  rate,  yet,  the  first  step  in  taxation  being  the  levy  by  the  legislature, 
until  that  is  done,  there  can  be  no  assessment  or  collection  of  taxes  on 
either. 

3.  Failure  by  legislature  to  levy  taxes;  effect  of. — When  the  legislature, 
through  a  failure  to  levy,  leaves  a  species  of  property  free  from  taxation, 
by  providing  no  machinery  which  can  be  adapted  to  the  assessment,  the 
courts  are  powerless  to  remedy  the  evil. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clark k. 

This  was  a  proceeding  instituted  before  the  Board  of  Kev- 
enue  and  Road  Commissioners  of  Mobile  county  by  the  Louis- 
ville &  Nashville  Kailroad  Coitipany,  seeking  to  have  vacated 
and  set  aside,  as  illegal  and  unauthorized  by  law,  certain  assess- 
ments made  by  the  tax  collector  of  said  county  against  the 
Mobile,  New  Orleans  ct  Texas  Railroad  Company'  and  its  suc- 
cessors, for  taxes  on  the  income  of  said  railroad  from  1874  to 
1881,  both  inclusive,  it  being  claimed  that  such  income  was 
subject  to  taxation,  and  had  escaped  therefrom  during  those  years. 
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The  petitioner  is  shown  to  have  been,  at  the  time  the  assess- 
ments were  made,  the  lessees  of  said  railroad,  operating  and 
controlling  it.  The  Board  of  Revenue  and  Road  Commission- 
ers vacated  and  set  aside  the  assessments;  and  the  cause  was 
carried  to  the  circuit  court  by  certiorain,  where  the  judgment 
of  said  Ijoard  was  affirmed. 

The  judgment  of   the  circuit  court  is  here  assigned  as  error. 

H.  C.  Tompkins,  Attorney-General,  Toulmix,  Taylor  & 
Pkince,  Smith  6z  McDonald,  and  G.  M.  Marks,  for  appel- 
lant. * 

P.  &  T.  A.  Hamilton,  Gtaylord  B.  Clark,  E.  L.  Russell, 
and  B.  B.  Boone,  contra. 

STONE,  J.— The  revenue  law  approved  February  22, 1866— 
Pamph.  Acts,  1865  6,  page  8 — levied  a  tax  of  one-half  of  one 
per  cent,  on  the  gross  receipts  of  all  railroads,  derived  from  the 
transportation  of  freight  and  passengers,  within  the  limits  of 
the  State  of  Alabama.  The  same  statute,  §  5,  page  11,  levied 
a  tax  of  one  per  cent.  "  upon  the  annual  gains,  profits,  or  in- 
come of  every  person  residing  within  the  State,"  enumerating 
the  many  sources  from  which  gains,  protits  and  income  can  be 
derived,  and  specifying  certain  discounts  to  whicli  the  tax-payer 
is  entitled.  In  the  act  approved  February  19,  1867 — Pamph. 
Acts,  page  264,  §  2,  subd.  15,  and  §  3 — are  found  substantially 
the  same  provisions  in  regard  to  taxation  of  gains  and  incomes 
of  persons,  and  the  gross  receipts  of  railroads,  as  those  found  in 
the  act  of  1866.  Under  these  two  statutes,  there  can  l)e  no 
cjuestion  that  the  receipts — incomes — of  railroads  were  taxed, 
and  at  a  different  rate  from  that  which  was  prescribed  for  tax- 
ing gains,  profits  and  incomes  of  persons. 

The  revenue  act  a]>proved  DecenjberSl,  1868 — Pamph.  Acts, 
297— oi'iginated  an  entirely  new  system,  and,  alike  in  the  levy 
and  assessment  of  railroad  taxes,  prescribed  methods  and  a  s^'S- 
tem,  fundamentally  different  from  those  which  were  made  ap- 
plicable to  otiier  classes  of  tax-payers.  We  commented  on  the 
differences  between  these  systems  in  Perry  County  v.  Railroad 
C'omj)aii y,  6>^  A\i\.  546,558  et  seq.;  State  Auditor  v.  Jackson 
(\fHnty,  65  Ala.  142.  Railroad  property  is  of  a  peculiar  na- 
ture. Its  line  may  extend  through  the  length  or  breadth  of  the 
State;  and  frecpiently  extends  through  several  States,  operated 
under  one  ownership  and  control,  and  in  one  name,  throughout 
its  whole  length.  It  may  and  does  own  local  property,  such  as 
dei)i)ts,  nuichine-shops,  etc.,  in  the  different  counties  along  its 
line;  l)nt  its  chief  property — franchise,  road-bed  and  surper- 
striu'tnre — is  one  continuous  thing  from  terminus  to  terminus. 
Vol.  lx.\ui. 
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So,  the  rolling  stock  is  confined  to  no  particular  section  of  the 
road,  but  moves,  and  necessarily  moves  over  the  whole  line. 
Xo  section  of  the  road  can  claim  that  the  rolling  stock,  or  any 
part  of  it,  belongs  to  it,  or  has  its  domicil  within  its  limits.  It 
is  the  rolling  stock  of  the  whole  line,  and  pertains  as  much  to 
one  section  as  to  another. 

Aware  of  these  peculiarities  of  this  species  of  property,  the 
legislature,  in  the  act  of  1S68,  declared  a  new  and  distinct  sys- 
tem for  the  assessment  and  taxation  of  that  part  of  railroad 
property,  which  was  continuous  and  common  to  the  whole  line. 
This  embraced  the  road-bed,  superstructure  and  rolling  stock. 
These  properties  were  under  the  care,  surveillance  and  protec- 
tion of  the  various  jurisdictions.  State  and  count}',  through 
which  the  line  extended,  and  it  was  natural  that  they  should 
contribute  to  the  revenue  of  the  several  jurisdictions  which  thus 
guarded  and  protected  them.  So  thought  the  legislature,  and 
so  the}'  enacted.  County  assessors,  it  was  supposed,  could  not, 
with  propriety  and  just  uniformity,  ascertain  the  whole  value 
of  the  road-bed,  superstructure  and  rolling  stock  belonging  to 
the  whole  line,  and  thus  apportion  such  values  between  the  sev- 
eral counties.  Such  mode  of  assessment  would  have  led  to 
disputes,  contentions,  controversies  and  litigation.  Moreover, 
such  plan  would  have  imposed  on  the  railroad  officials  the  duty 
and  task  of  rendering  in  fragmentary  parts  of  their  property  in 
every  county  traversed  by  their  road,  and  it  is  more  than  a  prob- 
ability that  no  uniform,  or  harmonious  valuation  would  have 
been  arrived  at  in  the  different  counties.  This  would  have  led 
to  litigation,  possibly,  in  every  county  touched  by  the  line  of  the 
road.  The  legislature  chose  a  wiser  and  simpler  course.  They 
relieved  the  county  assessors  of  this  difficult  and  harassing  ser- 
vice, and  imposed  it  on  high  officials  of  the  Executive  Depart- 
ment of  the  Government.  They  required  that  the  whole  value 
of  the  road-bed  and  superstructure  within  the  State  of  Alabama 
should  be  ascertained,  and  that  the  same  should  be  apportioned 
among  the  several  counties  traversed  by  the  road,  in  the  pro- 
portion which  the  number  of  miles  of  the  road's  length  in  each 
particular  county  bore  to  the  whole  length  of  the  line  in  the 
State.  The  same  was  prescribed  as  to  the  rolling  stock,  when 
both  termini  of  the  road  were  in  Alabama.  But  when  the  line 
of  the  road  extended  beyond  the  State,  the  rule  for  ascertaining 
the  proportionate  value  of  the  property  for  taxation  in  the  sev- 
eral counties  was  varied  in  form,  but  preserved  in  principle. 
The  rolling  stock  pertained  to  the  whole  road — that  without  the 
State  of  Alabama,  as  well  as  that  within.  In  such  case,  Ala- 
bama wonld  not  have  the  right  to  tax  the  whole  rolling  stock, 
but  could  only  tax  in  that  proportion,  which  the  part  of  the 
railroad  which  was  in  Alabama  bore  to  the  whole  line  of  the 
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road,  from  terminus  to  terminus;  and  such  portion  of  the  value 
as  would  fall  to  Alabama  was  then  required  to  be  apportioned 
to  the  several  counties,  according  to  the  rule  stated  above. 
Now,  this  rule  and  duty  of  apportionment  among  the  counties 
was  adopted,  that  the  counties  might  have  a  basis  for  levying 
the  county  tax.  It  was  not  essential  to  the  assessment  of  the 
State's  revenue,  for  that  was  done  by  the  State  Auditor. 

As  we  have  said,  the  revenue  law  of  1868  separated  the  tax 
assessmient  of  railroad  property  into  two  classes.  That  which 
pertained  to  the  whole  line  was  required  to  be  assessed  by  the 
State  Auditor,  assisted,  as  a  board  of  equalization,  by  other  State 
executive  officers.  This  included  the  right  of  way,  road-bed, 
side  track  and  main  track  througiiout  the  State,  and  the  loco- 
motive engines  and  all  cars  of  every  description.  When  the 
value  of  these  subjects  of  taxation  was  fixed  and  agreed  upon, 
it  was  declared  that  the  value  tliereof  should  be  apportioned  by 
the  Auditor  pro  rata  to  each  mile  of  main  track,  and  it  was 
made  the  duty  of  the  Auditor  to  notify  the  assessors  of  each 
county  through  which  tlie  road  ran,  of  the  number  of  miles  of 
track  and  the  value  thereof,  and  the  proportionate  value  of  per- 
sonal property  (rolling  stock),  taxable  in  their  respective  coun- 
ties. This  entire  service  was  imposed  on  the  Auditor,  and  with 
it  the  county  assessor  had  nothing  to  do.  At  this  stage  the 
functions  of  the  county  assessor  came  into  exercise.  To  this 
partial  assessment  furnished  by  the  Auditor,  the  assessors  were 
required  to  add  the  value  of  all  otlier  real  property,  except  the 
land  donated  by  Congress,  and  therein  exempted,  together  with 
all  fixtures,  machinery,  .tools  and  otlier  property  within  their 
respective  counties.  The  list  thus  made  out  constituted  the 
assessment  of  the  several  counties,  as  provided  by  that  statute. 
§  14,  pp.  307-8.  The  tax  on  the  gross  income  of  railroads,  for 
which  the  statutes  of  1866  and  1867  had  provided,  was  omitted 
from  the  revenue  act  of  1868.  But  the  section  or  clause  which 
taxed  the  annual  gains,  profits  and  incomes  of  every  person  re- 
siding within  this  State  was  retained. — 5^  13.  On  all  (piestions 
material  to  the  subject  we  are  discussing,  our  statute  law  has 
nndergone  no  material  change  since  1868.  The  same  divided 
duty  of  assessment  between  the  Auditor  and  the  county  assessor, 
and  the  same  line  of  separation  between  their  jurisdictions  have 
been  all  the  while  maintained. — Act  of  1875,  ^  21 — Pamph. 
Acts,  14-15;  Act  of  1876,  chap.  4,  §  5— Pamph.  Acts,  52; 
Code  of  1876,  §  380.  During  all  that  time,  a  tax  has  been 
levied  on  the  gains  and  income  of  every  person  in  the  State, 
but  in  the  act  of  1875,  it  was  limited  to  salaries  and  fees  of 

Sublic  officers,  and  salaries  of  all  other  pei*8ons  over  five  hun- 
red  dollars.     There  has  been  no  re-enactment  of  the  clause  tax- 
ing the  income  of  railroads,  nor  has  there  been  any  express  levy 
Vol.  lxxiii. 
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•of  such  tax  on  railroads,  nor  any  express  provision  for  assessing 
such  tax. 

It  is  contended  for  appellant  that  the  s^eneral  provision  for 
taxing  gains,  profits  and  incomes,  eoinmeneing  with  the  revenue 
law  of  1868,  and  continning  to  the  present  time,  embraces  rail- 
roads, and  that  the  present  assessments  should  be,  therefore, 
npheld.  We  can  not  agree  to  this,  for  many  reasons.  The 
statutes  of  1866  and  1867,  while  they  contained  clauses  sub- 
stantially the  same  as  the  later  enactments  in  reference  to  the 
taxation  of  gains,  profits  and  incomes  of  persons,  each  made 
special  provision  for  the  taxation  of  the  income  of  railroads  ;tliu8 
showing  that  in  their  nomenclature,  the  word  •person^  whose 
gains  and  income  it  taxed,  did  not  include  railroads.  This  is  a 
legislative  interpretation  of  the  language  they  employed.  But 
a  stronger  argument  is  found  in  the  divided  functions  of  assess- 
ment, first  introduced  by  the  revenue  law  of  1868.  As  we  have 
said,  all  the  property  of  the  road  which  pertained  to  the  whole 
line,  and  which  was  specified  as  subject  to  taxation,  it  grouped 
in  one  class,  and  declared  that  it  should  be  assessed  by  the 
Auditor,  assisted  by  other  executive  officers  of  the  State.  This 
included  the  right  of  way,  main  and  side  track,  and  rolling 
stock.  Xot  a  word  said  about  income  and  profits,  which  equally 
pertain  to  the  whole  line  of  the  road,  and  which,  if  intended  to 
be  taxed,  it  would  seem  should  be  assessed  as  the  rolling  stock  is 
assessed.  The  statute  then  specified  what  property  of  the  rail- 
road should  be  assessed  by  the  county  tax  assessor.  It  was,  ''  all 
other  real  property,  except  the  land  donated  by  Congress,  and  ex- 
empted, together  with  all  fixtures,  machinery,  tools  and  other 
property  within  their  respective  counties."  It  is  manifest  that 
income  is  not  embraced  in  either  species  of  property  expressly 
mentioned,  and  it  can  not  be  brought  under  the  general  clause, 
"other  property  within  their  respective  counties."  When  the 
road  extends  into  or  through  more  counties  than  one,  it  can  not, 
with  any  propriety,  be  affirmed  that  its  income  has  a  habitation  in 
any  one  county.  Another  serious  embarassment  that  would 
be  encountered  in  assessing  income  in  the  several  counties 
through  which  the  railroad  might  run,  is  sufficiently  pointed 
out  in  what  we  have  said  above.  How  could  a  just  and  har- 
monious assessment  be  made  by  several  county  assessors,  each 
acting  independently  of  the  others?  And  can  it  be  supposed 
the  legislature  intended  that  the  railroad  officials  should  parcel 
out  their  income,  and  render  in  the  fractions  to  the  several 
county  assessors  along  the  line  ?  And  why  require  this  as  to  in- 
comes, when  the  legislature  had  relieved  them  of  this  difficult 
task,  as  to  the  kindred  subjects,  the  right  of  way,  road-bed  and 
rolling  stock  ? 
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If  it  be  contended  tliat  the  assessment  for  the  whole  line  may 
be  made  in  the  county  in  whicli  the  road  has  its  principal  of- 
fice, the  answer  \&,Jirst,  that  there  is  no  statute  authorizing  it ; 
second^  it  is  not  in  harmony  with  the  legislative  policy,  as  shown 
in  the  taxation  of  other  railroad  properties,  which  pertain  to  the 
whole  line;  and,  thirds  that  it  would  discriminate  unjustly  and  op- 
pressively against  the  other  counties  along  the  line,  in  the  matter 
of  levying  and  realizing  taxes  for  county  purposes.  Why  should 
one  county  enjoy  this  entire  revenue,  when  the  duty  of  protect- 
ing the  property  rests  aliicc  on  every  county  and  jurisdiction 
througii  which  the  railroad  passes  ?  Since  December  31,  1868,^ 
there  has  been  no  law  in  this  State,  authorizing  the  assessment 
and  collection  of  taxes  on  the  income  of  railroads. 

By  the  Constitution  of  1868,  Art.  13,  Section  4,  and  the 
Constitution  of  1875,  Art.  11,  Section  6,  it  is  ordained  that  the 
property  of  private  corporations  and  of  individuals  shall  forever 
be  taxed  at  the  same  rate.  Under  this  clause  of  the  Constitu- 
tions it  is  contended  that,  inasmuch  as  the  incomes  of  individ- 
uals— natural  persons — are  taxed,  it  is  a  constitutional  duty  to 
tax,  at  the  same  rate,  the  incomes  of  corporations.  Sucli  is  un- 
doubtedly the  case,  and  the  legislature,  when  they  assert  the 
power,  can  not  tax  one  class  at  a  liigher  rate,  and  the  other  at 
a  lower  rate. — Mayor  v.  Stonewall  Ins.  Co.^  53  Ala.  570.  But 
the  first  step  in  taxation  is  the  levy  by  the  legislature.  Till  that 
is  done,  there  can  be  no  assessment  or  collection.  And  when 
the  legislature,  through  a  failure  to  levy,  leave  a  species  of  prop- 
erty free  of  taxation,  by  providing  no  machinery  which  can  be 
adapted  to  the  asvsessment,  the  courts  of  the  country  are  power- 
less to  remedy  the  evil. — Pollarrl  v.  Zaher^  65  Ala.  628 ;  StaU 
Auditor  v.  Jachson  County^  Ih.  I'i2 ;  Alayuire  v.  Road  Com- 
■missi.oners.,  71  Ala.  401. 

The  judgment  of  the  circuit  court  is  affirmed. 


Bradley  et.  al.  i\  Harden,  Adm'r, 

Action  against  Sureties  on  Official  Bond  of  Judge  of  Probate. 

1 .  Pleading  and  practice;  when  demand  for  money  sued,  for  dispensed 
with. — In  an  action  by  the  administrator  of  a  deceased  minor  ajrainst  the 
sureties  on  the  otfi(;ial  bond  of  a  jud>^e  of  probate,  for  money  paid  to  him 
imder  the  provisions  of  section  2809  of  the  Code  of  187(5,  and  not  ac- 
counted for,  averment  and  proof  of  a  conversion  of  the  money  to  his 
own  use  by  the  judge  of  probate  dispense  with  a  necessity  for  a  demand 
for  the  money  before  the  commencement  of  the  suit. 

Vol.  Lxxni. 
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2.  Interest  on  money  converted;  from  what  date  it  begins  to  run. — Nor 
is  a  demand  necessary,  in  such  case,  to  fix  upon  the  sureties  a  liabilitv 
for  interest  on  the  money  ;  hut  they  are  liable  for  the  money  converte<f, 
with  the  interest  thereon. 

3.  Statutes  of  another  Stale  inust  be  proved. — This  court  can  not  take 
judicial  notice  of  the  statutes  of  another  State ;  but  such  statutes  must 
be  proved. 

4.  Comm,on  laiv  presumed  to  prevail,  in  Georgia. — In  the  absence  of 
proof  to  the  contrary,  this  court  will  presume  that  the  common  law  pre- 
vails in  the  State  of  Georgia. 

5.  Removal  of  foreign  administrator  to  this  State;  effect  of  on  adminis- 
tration.— At  common  law,  the  non-residence  of  an  executor  or  adminis- 
trator neither  wrought  legal  incapacity,  nor  furnished  ground  for  removal ; 
and  hence,  it  cat)  not  be  assumed,  in  the  absence  of  proof  of  the  statutes 
Qf  Georgia,  that  the  removal,  by  an  administrator  appointed  in  that  State 
to  Alabama  ipso  facto  vacated  his  administration. 

Appeal  from  Henry  Circuit  Court. 

Tried  before  Hon.  II.  D.  Clayton. 

The  nature  of  this  action  is  sufficiently  indicated  in  the 
opinion.  The  defendants  filed  the  following,  among  other 
pleas:  1.  That  "the  plaintiff,  if  he  ever  was  the  administrator 
of  Henrietta  Jones,  deceased,  in  the  State  of  Georgia,  had 
ceased  to  be  such  administrator  before  the  commencement  of 
this  suit,  he  having  removed  from  said  State  to  Alabama,  and 
being  a  resident  of  the  State  of  Alabama  at  the  time  of  the 
commencement  of  this  action."  2.  That  "  no  demand  was 
made  by  the  plaintiff,  nor  bj  any  other  person  entitled  to 
receive  the  money  specified  in  the  complaint,  of  the  said  John 
B.  Appling  in  his  life-time,  nor  of  any  administrator  of  his 
estate,  nor  of  his  heirs,  since  his  death,  for  said  money ;  and 
that,  as  sureties  on  the  official  bond  of  said  Appling,  these  de- 
fendants are  not  liable  for  said  money,  or  for  any  part  thereof.'' 
3.  That  "  if  there  is  any  liability  whatever  upon  them  as 
sureties  on  the  official  bond  of  said  Appling,  they  are  not  liable 
for  any  interest  on  the  said  sum  alleged  to  have  been  paid  over 
to  said  Appling  for  plaintiff's  intestate,  no  demand  having 
been  made  upon  said  Appling  for  said  money  in  his  life-time 
by  any  person  entitled  thereto."  The  plaintiff  demurred  to 
the  first  and  second  pleas,  and  his  demurrers  were  sustained. 
The  record  fails  to  show  whether  issue  was  joined  on  the  third 

Slea,  or  what  course  the  plaintiff  pursued  in  reference  thereto. 
iy  agreement  of  parties,  the  cause  was  tried  by  the  court 
without  the  intervention  of  a  jnry;  and  the  court  rendered 
judgment  for  the  plaintiff  for  the  sum  of  $100.28,  and  costs  of 
suit. 

On  the  trial  in  the  court  below,  the  plaintiff,  after  reading 
in  evidence  the  bond  sued  on,  offered  evidence  tending  to  show 
that  on  2d  January,  1877,  a  final  settlement  was  had,  in  the 
probate  court  of  Henry  county,  of  the  estate  of  one  Summer, 
deceased,  by  his  administrator,  and  that  on  that  settlement  a 
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decree  was  rendered  in  favor  of  the  plaintiff's  intestate,  in  the 
name  of  his  guardian  ad  litem,  he  then  being  a  minor,  and  a 
distributee  of  said  estate,  for  $87.53,  which  sum  was,  on  the 
same  day,  paid  over  to  J.  B.  Appling,  who  was  then  judge  of 
probate  of  said  county,  for  said  minor,  and  his  receipt  taken 
therefor ;  that  said  Appling  having  afterM-ards  died  while  in 
office,  H.  E.  Owens  was  appointed  his  successor,  and  from 
the  latter  the  plaintiff  demanded  the  money  sued  for,  but  failed 
to  obtain  it ;  that  said  Owens  had  made  diligent  search  in  his 
office,  and  he  had  failed  to  find  any  money,  or  any  receipt  or 
other  paper,  showing  that  said  Appling  had  ever  made  any 
disposition  of  the  money  sued  for,  although  receipts  for  other 
moneys  paid  out  by  said  Appling  were  found  ;  that  the  plaintiff 
had  never  demanded  the  money  from  said  Appling,  or  from 
any  other  person  than  said  Owens  ;  and  that  he  had  fully  com- 
plied "  with  the  requisitions  of  the  statute  as  to  filing  a  duly 
authenticated  copy  of  his  letters  of  administration,  and  as  to 
the  execution  and  filing  by  him  of  the  bond  required  from 
foreign  administrators  in  such  suits."  It  was  also  shown  that 
the  plaintiff  was,  at  the  time  of  the  trial,  and  had  been  since 
the  3d  September,  188^,  a  resident  of  this  State  ;  and  that 
plaintiff's  attorney  demanded,  prior  to  the  commencement  of 
suit,  from  one  of  the  defendants  the  money  sued  for,  principal 
and  interest. 

This  being  the  substance  of  the  evidence,  '' the  defendants 
asked  the  court  to  rule,"  in  substance,  that  "  if  no  demand  was 
made  of  John  B.  Appling  in  his  life-time  by  any  person, 
authorized  to  receive  the  money  decreed  to  Henrietta  Jones, 
for  said  money,  then  the  plaintiff  can  not  recover  in  this 
action."  This  ruling  the  court  refused  to  make,  and  the  de- 
fendants exce])ted.  ''  The  court  then  ruled,  that  the  plaintiff 
was  entitled  to  recover  in  this  -action  the  principal  sum  of 
$87.53,  with  interest  thereon  from  the  commencement  of  the 
suit,  and  gave  judgment  accordingly  ;"  and  to  this  ruling  the 
defendants  excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

Jno.  M.  McKlerov  and  J.  A.  CoRBrrr,  for  appellants. 

William  C.  Oates,  contra. 

SOMERVILLE,  J. — The  appellants  are  sued  as  sureties  on 
the  official  bond  of  one  Appling,  wlio  was  judge  of  probate  of 
the  county  of  Henry,  The  action  is  based  on  the  alleged  con- 
versiati  by  him,  during  his  life-time,  of  the  sum  of  eighty- 
seven  dollars  and  fifty-three  cents,  paid  to  him  on  a  decree 
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rendered  in  favor  of  Henrietta  Jones,  a  minor,  of  whose  estate 
tlie  plaintiff  is  administrator. 

It  is  provided  by  statnte,  that  the  judges  of  probate  of  tlie 
several  counties  in  this  State  be  constituted  the  custodians  of 
funds  belonging  to  minors,  in  certain  specified  cases,  where  the 
amount  belonging  to  each  minor  does  not  exceed  one  hundred 
dollars. — Code,  1876,  ^  2809.  There  seems  to  have  been  no 
controversy  in  the  court  below  as  to  the  fund  here  sued  for 
being  brought  within  the  purview  of  the  statute. 

It  is  insisted,  however,  that  the  sureties  can  not  be  made 
liable  in  this  action,  unless  tliere  was  a  demand  for  the  mone}' 
made  upon  the  principal.  Such  might  be  the  rule  in  the  ab- 
sence of  the  ave^'tnent  of  a  conversicm  of  the  money,  bv  ap- 
propriation to  the  principal's  use,  or  otherwise.  This  fact, 
however,  if  true,  would  clearly  tix  the  liability  of  the  sureties, 
as  it  would  constitute  a  breach  of  the  principal's  duties  im- 
posed by  the  b'ond.  In  such  cases,  there  is  no  necessity  for  a 
demand.  The  purpose  of  a  demand  and  'refusal,  in  ordinary 
cases  of  bailmei-.t.  is  but  to  furnish  evidence  of  a  prior  conver- 
simi,  and  is,  of  course,  unnecessary  when  the  conversion  is 
otherwise  proved. — 2  Greenl.  on  Ev,  ^  644. 

We  can  not  assume  that  tlie  removal  of  the  plaintiff  from 
Georgia  to  Alabama  ?)>6'0  facto  vacated  his  administration  in 
the  former  State,  in  which  jurisdiction  he  seems  to  have 
acquired  his  letters  of  authority.  The  statute  laws  of  other 
States  are  matters  of  evidence,  and  must  be  proved  as  other 
facts.  We  can  not  judicially  take  notice  of  them. — DraTce  v. 
Glover^  30  Ala.  382.  Presuming,  therefore,  as  we  must  in  the 
absence  of  all  proof,  that  the  rule  of  the  common  law  prevails 
in  the  State  of  Georgia,  the  removal  of  the  plaintiff  to  Ala- 
bama did  not  even  operate  to  disqualify  him  for  the  office  of 
administrator,  much  less  to  absolutely  vacate  the  office.  The 
well  settled  rule  of  the  common  law  was,  that  even  an  alien 
could  be  an  executor,  or  administrator,  and  non-residence 
neither  worked  legal  incapacity,  nor  furnished  ground  for 
removal.— 1  Williams  on  Ex'rs,  187,  368. 

There  is  no  force  in  the  suggestion,  that  a  demand  on  the 
principal  during  his  life-time  was  necessary  in  order  to  create 
a  liability  on  the  sureties  for  interest  on  the  fund  in  dispute. 
Interest  is  usually  considered  as  the  legitimate  fruit  of  princi- 
pal, and  is  often  allowed  in  the  nature  of  damages  for  deten- 
tion. Where  money  is  wrongfully  converted  by  appropriation 
to  one's  use,  the  amount  converted,  vnth  interest^  is  the  lowest 
authorized  measure  of  damages. — Eicart  v.  Keii\  2  McMuUen, 
141 ;  2  Greenl.  on  Ev.  §§  276,  649.  The  liability  of  the 
sureties,  in  such  cases,  is  very  clearly  commensurate  with  that 
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of  the  principal  in  tlie  bond,  for  the  faithfnl  discharge  of 
whose  duties  tliey  have  solemnly  bound  themselves. 

In  our  opinion,  none  of  the  assignments  of  error  appearing 
upon  the  record  are  well  taken. 

Affirmed. 


Hill  V.  Mayor  and  Aldermen  of  Bir- 
niin^liam. 

Prosecution  for  Violation  of  Municipal  Ordinance. 

1.  Exemption  from  street  duty  imposed  by  municipal  ordinance ;  ivhen 
not  shoirn. — A  citizen  of  the  city  of  Birmingham,  having  been  arrested 
under  an  ordinance  of* said  city,  for  a  failure  to  perform  certain  work  on 
the  streets,  claimed  that  he  was  an  employee  of  the  A.  G.  S.  Railroad 
Company,  and,  as  such,  was  exempt  from  work  on  the  streets,  under  an 
act  of  the  legislature,  incorporating  the  N.  E.  c*c  S.  W.  Ala.  Railroad  Com- 
pany (of  which  tlie  A.  G.  S.  Railroad  Companj'  was  claimed  to  be  the 
successor),  exempting  the  employees  of  said  company  from  jury,  mili- 
tary and  road  duty ;  but  the  proof  only  showed  that  lie  was  in  the  em- 
Eloyment  of  the  company  at  the  time  of  his  arrest.  Held,  that  "  if  there 
e  any  force  in  the  defendant's  claim  of  exemption,"  to  entitle  him  to  its 
benefits,  it  was  necessary  that  he  should  have  been  in  the  company's 
employment  at  the  time  he  was  required  to  perform  the  work  on  the 
streets ;  and  that  proof  merely  that  he  was  in  the  company's  employ- 
ment when  arrested,  was  insufficient. 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  Le  Roy  F.  Box. 

This  was  a  proceeding,  commenced  before  the  mayor  of  the 
city  of  Birmingham,  against  the  appellant  for  a  violation  of  an 
ordinance  of  said  city,  requiring  its  citizens  of  a  given  age  to 
perform  certain  work  on  the  streets,  and  imposing  a  penalty  for 
a  failure  to  do  so.  Having  been  convicted  before  the  mayor, 
he  appealed  to  the  circuit  court,  where  the  cause  was  tried  de 
novo.  At  the  time  of  his  arrest,  it  was  shown  that  the  appel- 
lant was  a  clerk,  in  the  employment  of  the  Alabama  Great 
Southern  Railroad  Company;  and  his  defense  was,  that  he  was 
not  liable  to  street  duty  under  the  ordinance,  by  virture  of  the 
25th  section  of  the  act  of  the  General  Assembly  incorporating 
the  N.  E.  and  S.  W.  Ala.  Railroad  Company,  exempting  the 
president,  directors,  clerks,  agents  and  other  officers  of  said  com- 
pany from  jury,  military  and  road  duty;  and  the  consolidation 
of  that  company  with  the  Wills  Valley  Railroad  Company,  in 
pursuance  of  acts  of  the  General  Assembly,  under  the  name  of 
the  Alabama  <fe  Chattanooga  Railroad  Company,  of  which  the 
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Alabama  Great  Southern  Railroad  Company  afterwards  be- 
came the  successor.  The  opinion  does  not  render  necessary  a 
fuller  statement  of  the  case  made  by  the  record.  Judgment  was 
rendered  against  the  appellant  in  favor  of  the  city ;  and  that 
judgment  is  here  assigned  as  error. 

Ellis  Phelan  and  R.  A.  McAdoky,  for  appellant. 

R.  W.  Pearson,  contra. 

BRICKELL,  C.  J. — The  case,  it  may  be,  involves  questions 
of  some  interest,  if  it  had  been  shown  as  a  fact,  that  when  the 
appellant  was  required  to  perform  the  duty  devolving  upon 
every  male  inhabitant  of  the  city,  of  his  age,  of  working  the 
streets,  he  was  in  the  employment,  as  clerk,  of  the  Alabama 
Great  Southern  Railroad  Company.  But  there  seems  to  us,  af- 
ter a  careful  examination  of  the  bill  of  exceptions,  reciting  that 
the  case  was  heard  upon  an  agreed  state  of  facts,  a  careful 
avoidance  of  an  affirmance  of  that  fact.  The  statement  is  re- 
peated, that  he  was  in  the  employment  of  the  company,  as 
clerk,  when  he  was  arrested  and  fined.  There  is  no  statement 
that  he  was  in  that,  or  any  other  employment  or  service  of  the 
company,  when  he  was  required  to  perform  the  common  duty 
resting  upon  all  inhabitants  of  the  city,  of  the  class  to.  which 
he  belongs.  If  there  be  any  force  in  his  claim  of  exemptions, 
it  is  of  its  very  essence,  in  the  words  of  the  statute  from  which 
he  would  derive  it,  that  when  he  was  required  to  perform  the 
duty  of  working  tlie  streets,  he  was  in  the  employment  of  the 
railroad  company.  Subsequently  entering  into  that  employ- 
ment, before  he  was  arrested  for  the  default  he  had  committed, 
can  not  operate  as  a  remission  and  pardon  of  the  offense  com- 
mitted, and  for  which  he  was  liable  to  answer. 

Affirmed. 


Derrick  v.  Monette. 

Bill  in  Equity  for  Specific  Performance  of  Contract  for  Sale 

of  Lands. 

1.  Specific,  performance  of  contract ;  what  essential  to  relief. — A  con- 
tract, to  be  specifically  enforced  in  equity,  must  be  affirmatively  shown 
to  be  fair,  just  and  equitable  in  all  its  parts,  and  its  terms  must  be  en- 
tirely settled  and  agreed  on,  leaving  nothing  for  after  negotiation  and 
agreement. 
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2.  Same;  contract  must  be  distinctly  alleged  and  proved. — To  entitle  a 
complainant  to  a  specific  performance  of  a  contract,  the  contract  must 
be  distinctly  alleged,  and  must  be  established  by  clear  and  definite  tes- 
timony. If  the  proof  fails  to  establish  the  contract  as  alleged,  or  if  any 
of  its  terms  are  left  in  doubt  or  uncertainty,  relief  can  not  be  decreed. 

3.  Same;  when  proof  fails  to  show  contract. — D.,  desiring  to  purchase 
a  tract  of  land  in  this  State  owned  by  M.,  a  non-resdent,  wrote  to  him, 
oflTering  to  purchase  the  land  at  $1750,  to  be  paid  partly  January  1st,  1881, 
and  the  residue,  January  Ist,  1882,  and  requesting  M.  to  fix  the  amount 
of  tiie  first  payment  at  as  small  a  figure  as  he  could.  To  this  M.  replied, 
proposing  to  sell  the  land  at  the  price  offered,  stating  that  he  nmst  have 
^1200  of  the  purchase-money  on  1st  January,  1881,  and  balance  in  twelve 
months,  and  adding:  "Let  me  hear  from  you  early,  if  you  accept  my 
proposition."  To.this  letter  D.  replied  on  the  same  day  it  was  received, 
enclosing  for  execution  by  M.  a  blank  deed  of  bargain  and  sale,  express- 
ing a  consideration  of  $1750,  $1200  thereof  to  be  paid  on  1st  January, 
1881,  and  the  residue  on  1st  January,  1882,  and  naming  his  wife  as  the 
grantee;  and  using  this  language  in  his  reply  :  "  Your  acceptance  of  my 
offer  at  hand.  I  enclose  a  deed  ;  please  sign  it.  You  can  mail  the.  deed 
to  S.  with  directions  to  hand  it  to  me,  when  I  secure  the  payment  bf  the 
money  as  stated  in  the  deed,  by  notes  with  good  security,  and  specifying 
a  lien  retained  on  the  land  for  tiie  deferred  payment.  I  consider  the 
trade  closed,  and  hope  you  will  write  soon.  You  get  rent  this  year,  and 
pay  taxes  for  this  year."  About  seventeen  days  after  the  date  of  D.'s 
last  letter,  M.,  without  executing  or  returning  the  blank  deed,  replied: 
"  I  will  have  to  back  out  of  the  trade  for  my  place.  I  have  been  offered 
more  than  you  offered  me  by  J.,  and,  as  I  am  owing  him  some,  have 
concluded  to  trade  with  him;"  and  sliortly  thereafter  M.  died.  Held, 
on  a  bill  filed  by  D.  against  the  heirs  and  personal  representative  of  M. 
for  a  specific  performance  of  the  contract,  that  the  contract  for  the  sale  of 
the  land  was  never  completed,  and  that  the  complainant  was  not  entitled 
to  relief. 

Appeal  from  Hale  Cliaiicery  Court. 

Heard  before  Hon.  Thomas  Codbs. 

Tlie  bill  in  tbis  cause  was  filed  on  29tli  September,  1880,  by 
Clarence  Derrick  against  Robert  B.  Monette  and  Samuel  J. 
Monette,  seeking  tbe  speciffc  performance  of  an  alleged  con- 
tract for  tbe  sale  of  a  certain  tract  of  land  in  Hale  county  in 
tbis  State,  between  Robert  B.  Monette,  as  vendor,  and  tbe  com- 
plainant, as  purchaser ;  Samuel  J.  Monette  beinfj  made  a  party 
defendant  on  averment,  that  lie  claimed  tbe  land  by  subse- 
<]ueut  purchase  from  Robert  B.  Monette.  On  Ttb  October, 
1880,  Robert  B.  Monette  died,  and  tbe  suit  was,  by  amendment, 
revived  against  bis  heirs  and  Samuel  J.  Monette  as  his  admin- 
istrator. As  shown  by  the  averments  of  the  bill,  and  by  the 
proof,  the  alleged  contract  was  made,  if  made  at  all,  by  cor- 
respondence; tne  correspondence  beginning  on  or  about  the 
11th  day  of  August,  1880,  by  a  letter  from  tjie  complainant, 
who  resided  at  Greensboro,  in  this  State,  addressed  to  Robert 
B  Monette,  who  then  resided  at  or  near  Satartia,  Mississippi,  by 
the  name  of  R.  H.  Johnson,  which  he  had,  for  purposes  not 
necessary  to  be  here  stated,  assumed,  proposing  to  purchase  the 
land  in  controversy,  and  offering  $1750  therefor,  payable  partly 
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on  let  January,  1881,  and  the  residue  on  Ist  January,  1882,  not 
naming  the  amount  of  either  instalhnent,  but  requesting  tliat 
Monette  should  fix  the  first  payment  at  as  small  a  figure  as  he 
could.  This  letter  was  not  produced,  but  its  contents  were 
shown  by  other  testimony.  To  this  Monette,  using  the  assumed 
name  of  Johnson,  replied  as  follows,  omitting  the  caption,  ad- 
dress, and  signature:  "Yours  of  Aug,  11th  is  at  hand,  and  I 
will  reply  at  once.  I  will  accept  your  offer  of  81750  for  my 
place,  by  your  paying  me  $1200  on  1st  January,  1881,  and  bal- 
ance in  twelve  months.  I  wish  to  purchase  a  place  out  here, 
and  it  will  take  §1200  on  first  payment,  is  why  I  am  anxious  for 
that  amount  cash.  Let  me  hear  from  you  early,  if  you  accept 
my  proposition."  This  letter  purports  to  have  been  written 
on  26th  August,  1880;  but  the  testimony  shows  that  it  was 
mailedon  21st,  and  was  received  by  the  complainant  on  24th 
of  that  month.  Tathis  letter  eoniplainant  replied  on  the  same 
day,  addressing  Monette  by  his  assumed  name,  and  enclosing  a 
blank  deed  for  his  execution.  The  material  portions  of  this 
letter  are  copied  in  the  opinion,  and  need  not  be  here  re- 
peated.    The  blank  deed  enclosed  is  as  follows:     "This  deed 

made  this  —  day  of ,  1880,  by   and  between  Mrs.  Fannie 

Derrick,  of  Hale  Co.  Ala.,  and ,  witnesseth :  That  for  and 

in  consideration  of  seventeen  hundred  and  fifty  dollars — twelve 
hundred  dollars,  part  thereof,  to  be  paid  on  the  Ist  dayof  Jan- 
uary, 1881,  and  five  hundred  and  fifty  dollars,  the  residue 
thereof,  to  be  paid  on  the  1st  day  of  January,  1882,  to  the 
grantor,  the  said doth  hereby  grant,  bargain,  sell  and  con- 
vey unto  said  Fannie  Derrick  four  hundred  acres  of  land,  with 
the  appurtenances  thereto  belonging,  situated  in  Hale  county. 
Alabama,  and  described  as  follows,  to-wit :  The  east  half,  and 
the  east  half  of  the  south-west  quarter  of  section  22,  township 
21,  range  3,  east.  Witness  the  following  signature  and  seal, 
the  day  and  date  first  above  written."  Then  follows  a  blank 
certificate  of  acknowledgment.  Nothing  further  passed  be- 
tween the  parties  until  10th  September,  1880,  when  Monette 
still  using  his  assumed  name,  wrote,  refusing  to  proceed  further 
with  the  sale.  This  letter  is  copied  in  full  in  the  opinion.  The 
deed  was  neither  executed  nor  returned.  On  15th  September, 
1880,  the  complainant  replied  to  this  letter,  insisting  that  the 
contract  for  the  sale  of  the  land  had  been  made  and  completed, 
and  that  the  deed  should  be  executed,  and  declaring  his  readiness 
to  comply  with- his  part  of  the  contract.  This  ended  the  cor- 
respondence. 

The  defense  set  up  in  answer,  was  in  substance  (1)  that  the 
negotiations  between  the  parties  for  the  sale  of  the  land  were 
incomplete,  and  never  resulted  in  any  contract ;  (2)  that  Robert 
B.  Monette,  at  the  time  of  the  correspondence,  was  mentally 
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incapable  of  making  a  valid  contract ;  and  (3)  that  the  contract 
was  not  fair  and  equitable,  in  that  the  lands  were  worth  more 
than  ^1750,  the  amount  offered  by  the  complainant.  The 
opinion  does  not  render  it  necessary  to  set  out  the  testimony 
bearing  on  the  last  two  propositions. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor, 
being  of  the  opinion  that  the  complainant  was  not  entitled  to 
relief,  caused  a  decree  to  be  entered,  dismissing  the  bill ;  and 
that  decree  is  here  assigned  as  error. 

James  E,  Webb,  for  appellant. 

Thos.  R.  JlouLHAc,  contra. 

STONE,  J. — One  of  the  controlling  conditions  on  which  a 
contract  will  be  specifically  enforced,  is  that  it  must  be  fair, 
just  and  equitable  in  all  its  parts ;  and  the  party  praying  relief 
must  show  this  affirmatively. — Koov^s  Adm^r  v.  Crowder,  72 
Ala.  79.  It  is  contended  for  appellee  that  the  decree  of  the 
chancellor  rendered  in  this  cause  should  be  affirmed,  because 
the  proof  fails  to  come  up  to  this  standard.  We  have  carefully 
examined  the  pleadings  and  testimony  in  this  cause,  and  there 
is  no  ground  shown  for  annulling  the  contract,  if  contract  there 
was.  Considering  all  the  testimony,  we  are  not  prepared  to  say 
seventeen  hundred  and  fifty  dollars  was  not  a  reasonable  price, 
and  we  think  there  is  an  utter  failure  to  prove  that  Robert  B. 
Monette,  the  alleged  vendor,  was  mentally  incapable  of  making 
a  valid  contract. 

To  entitle  a  complainant  to  a  specific  performance,  the  con- 
tract must  be  distinctly  alleged,  and  established  by  clear  and 
definite  testimony.  If  the  proof  fails  to  establish  the  contract 
as  alleged,  or  if  any  of  its  terms  are  left  in  doubt  or  uncertainty, 
a  specific  performance  must  not  be  decreed. — 1  Brick.  Dig. 
692,  §§  768,  769.  So,  if  tlie  terms  of  the  contract  are  not  en- 
tirely settled  and  agreed  upon,  and  anything  is  left  for  after 
negotiation  and  agreement,  the  chancery  court  will  not  in- 
terfere. To  perfect  an  imperfect  agreement,  would  be  to  make, 
not  to  enforce  a  contract.  The  rul.e  that  the  contract  must  be 
80  far  completed  as  to  leave  nothing  of  material  import  for  fur- 
ther negotiation,  is  one  supported  alike  by  reason  and  authority. 
And  unless  both  contracting  parties  are  bound,  neither  is. 

I^he  alleged  contract  in  this  case  was  made,  if  made  at  all, 
by  correspondence.  Derrick,  the  alleged  purchaser,  resided  in 
Hale  county,  Alabama,  Greensboro  his  post-office ;  and  Robert 
B.  Monette,  the  alleged  vendor,  was  in  Mississippi — Satartia 
his  post-office.  He  wrote  in  an  assumed  name — R.  II.  Johnson. 
The  statement  of  facts  will  show  the  correspondence  in  extenso. 
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with  the  exception  that  Derrick's  first  letter  is  not  produced. 
That  letter  contained  an  offer  by  Derrick  to  purchase  the  lands, 
sought  to  be  recovered  in  this  suit.  From  the  reply  to  it,  and 
from  other  testimony,  we  learn  that  Clarence  Derrick,  complain- 
ant in  this  cause,  proposed  to  purchase  the  lands  at  the  price  of 
.^1750,  to  be  paid  partly,  January  Ist,  "1881,  and  the  residue, 
January  1st,  1882,  with  a  request  that  Monette,  alias  Johnson, 
fix  the  first  payment  at  as  small  a  figure  as  he  could.  Monette's 
reply  to  this  bears  date  August  26th,  but  there  is  shown  to  be 
a  mistake  in  this  date.  This  reply  letter  was  received  by  Der- 
rick August  24th.  In  it  he  proposed  to  sell  his  lands  at  the 
price  offered — $1750 — but  stated  he  must  have  $1200  of  the 
sum,  January  1st,  1881,  and  balance  in  twelve  months  ;  adding: 
"Let  me  hear  from  you  early,  if  you  accept  my  proposition." 
To  this  Derrick  replied  on  the  same  day— August  24th.  With 
his  reply  he  inclosed  a  blank  deed  to  be  executed  by  Monette, 
alias  Johnson.  That  paper  is  also  shown  in  the  statement  of 
facts.  The  deed  is  one  of  bargain  and  sale,  without  express 
covenants  of  warranty,  blank  as  to  the  name  of  the  grantor  and 
date,  Fannie  Derrick  the  grantee,  and  expressing  the  considera- 
tion of  "  seventeen  hundred  and  fifty  dollars — twelve  hundred 
dollars,  part  thereof,  to  be  paid  on  the  1st  day  of  January,  1881, 
and  five  hundred  and  fifty  dollars,  the  residue  thereof,  to  be 

paid  on  the  1st  day  of  January,  1882,  to  the  said ." 

The  letter  inclosing  this  blank  deed  contains  the  following 
language  :  "  Your  acceptance  of  my  offer  at  hand.  I  inclose 
a  deed  ;  please  sign  it.  ,  .  You  can  mail  the  deed  to  T — S — 
with  directions  to  hand  it  to  me,  when  I  secure  the  payment  of 
the  money  as  stated  in  the  deed,  by  notes  with  good  security, 
and  specifying  a  lien  retained  on  the  land  for  the  deferred  pay- 
ment. .  .  I  consider  the  trade  closed,  and  hope  you  will 
write  soon.  You  get  rent  this  year,  and  pay  taxes  for  this  year.'' 
The  deed  was  never  executed.  September  10th,  1880,  Monette 
replied  :  "  I  will  have  to  back  out  of  the  trade  for  my  place. 
I  have  been  offered  more  than  you  offered  me  by  Jack,  and  as 
I  am  owing  him  some,  have  concluded  to  trade  with  him." 
Monette  died  October  7th,  1880. 

It  will  be  observed  that  this  negotiation  commenced  in  a 
written  offer  of  a  specified  sum  for  the  lands,  to  be  paid  in  two 
installments,  but  leaving  open  for  negotiation  the  matter  of 
dividing  the  sum  into  the  two  installments.  The  answer  agreed 
to  accept  the  price  offered,  and  specified  the  amounts  he  would  re- 
quire in  each  of  the  installments ;  being  a  little  more  than  two- 
thirds  in  the  first.  At  this  stage  of  the  correspondence,  it  is 
manifest,  no  contract,  binding  the  parties,  had  been  agreed  upon. 
Derrick  was  not  bound  to  accept  the  land — could  not  have  been 
coerced  to  specifically  perform  the  alleged  contract,  for  none 
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liad  been  made.  Not  being  bound  himself,  Monette  was  not 
bound.  Up  to  this  stage  the  correspondence  was  by  Clarence 
Derrick,  and  in  his  name.  He  it  was  who  proposed  to  pur- 
chase. The  name  of  Mrs.  Fannie  Derrick  as  a  purchaser  had 
not  been  mentioned.  The  question  of  contract  vel  non  must, 
then,  depend  on  Derrick's  reply  to  this  letter  of  Monette,  de- 
claring the  division  of  the  installments.  If  he  had  dimply  re- 
plied to  Monette,  accepting  his  terms  without  more,  we  will  not 
say  this  would  not  have  constituted  a  binding  contract.  Con- 
tracts of  bargain  and  sale  of  lands  on  credit  are,  in  this  State^ 
usually  conducted  in  one  of  two  forms.  Either  a  bond  to  make 
title  is  executed  by  tiie  vendor,  thus  retaining  the  title  as 
security  for  the  purchase-money;  or  a  conveyance  is  made,  the 
vendor  contemporaneously  receiving  back  a  mortgage  of  the 
premises,  to  secure  the  payment  of  the  purchase-money.  Possi- 
bly, these  implications,  coming  in  aid  of  the  very  general  language 
employed  in  the  negotiation,  would,  in  the  case  supposed,  have 
justified  the  specific  enforcement  of  the  contract.  But  we  need 
not  decide  this. 

At  this  stage  of  the  negotiation,  we  are  met  with  additional 
propositions.  The  hrst  is,  that  title  shall  be  made  to  Fannie 
Derrick,  a  married  woman,  wife  of  Clarence  Derrick,  who  had 
made  the  overture  of  purchase.  This  was  the  introduction  of 
a  new  name  as  purchaser,  not  theretofore  proposed.  If  it  be 
said,  this  change  could  not  have  injuriously  affected  Monette, 
the  answer  is,  that  that  is  not  the  question.  Contracts  can  only 
be  specifically  enforced  as  they  are  made.  On  ^a  bill  alleging 
and  proving  one  contract,  the  chancery  court  will  not  decree 
the  execution  of  another  at  the  request  of  the  complainant, 
merely  because  it  is  no  more  burdensome  to  the  defendant  than 
the  contract  he  did  make.  To  test  this,  let  us  suppose  the  bill 
had  been  filed  by  Mrs.  Derrick,  praying  that  title  l)e  decreed 
to  her.  Every  one  will  concede  she  could  obtain  no  relief,  on  the 
allegations  and  proof  found  in  this  record.  The  reason  is,  that 
not  only  had  no  contract  been  made  with  her,  or  in  her  nanie, 
but  there  had  been  no  offer  to  purchase  in  her  name.  If  nec- 
essary, it  may  be  supposed  Monette  was  unwilling  to  convey 
title  to  a  married  woman,  the  purchase-money  remaining  un- 
paid. But  the  law  does  not  require  that  Monette  should  give 
any  reason  for  refusing  to  execute  a  contract  he  had  neither 
made,  nor  offered  to  make. 

It  is  urged,  however,  for  appellant,  that  Derrick  accepted 
Monette's  offer  absolutely,  and  merely  proposed,  not  as  a  condi- 
tion, but  for  convenience  sake,  to  have  the  title  made  to  his  wife. 
We  do  not  so  understand  the  letter.  When  that  letter  was 
written,  only  three  particulars  of  the  contract  had  been  agreed 
upon  ;  the  price,  the  division   of  the  installments,  and  when 
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they  should  severally  mature.  How  or  when  the  conveyance 
should  be  made,  and  how  the  purchase-money  should  be  secured, 
had  not  been  mentioned.  Suppose  Monette,  when  he  received  . 
the  letter  and  the  blank  deed,  had  been  unwilling  to  convey  the 
title  to  a  married  woman,  or  had  been  unwilling  to  part  with 
the  title,  until  the  purchase-money  was  secured  by  a  mortgage 
he  could  have  had  recorded,  or  until  the  purchase-money  was 

Biid ;  and  suppose  he  so  informed  Derrick.  Then  suppose 
errick  declined  to  take  further  steps  in  the  purchase.  Could 
Monette,  on  a  bill  against  Derrick,  compel  him  to  specifically 
execute  the  contract  in  his  own  name  as  purchaser,  and  secur- 
ing the  purchase-money  in  one  of  the  modes  common  in  our 
land  sales  ?  Would  not  a  complete  answer  to  such  complaint 
be,  that  Derrick's  acceptance  was  given  on  the  condition  that 
title  should  belnade  to  Fannie  Derrick,  and  the  purchase-money 
secured  in  the  manner  proposed  in  the  letter  of  August  24th  ? 
Xegotiations  never  were  finished  ;  the  contract  never  was  com- 
pleted. "  Letters  will  not  constitute  an  agreement  which  will 
be  specifically  performed,  unless  the  answer  is  a  simple  accept- 
ance, without,  the  introduction  of  a  new  term.  .  .  If  the 
contract  be  not  actually  concluded  and  certain  in  all  its  parts,  as 
if  the  matter  still  rests  to  any  extent  in  treaty,  or  be  uncertain 
or  undefined  in  any  particular,  a  court  of  equity  will  not  inter- 
fere by  way  of  specific  performance." — 1  Sto.  Eq.  Jur.  §  730  cy 
Lyman  v.  Rohinson,  14  Allen,  242;  Canton  Co.  of  Baltimore 
■V.  Northern  Cen.  Ew'y  Co.,^  21  Md.  383. 

It  is  no  answer  to  these  views,  that  Monette,  in  his  final  note, 
said  he  must  back  out  from  the  trade,  giving  as  a  reason  that 
another  had  offered  him  a  better  price.  He  had  made  no  con- 
tract in  writing,  by  which  he  was  bound,  and  hence,  he  had  the 
right  to  retire  from  the  negotiation  for  an  insufficient  reason, 
or  for  no  reason.  If  this  writing  proved  he  thought  he  had 
made  a  binding  contract,  when  he  had  not,  that  would  not  help 
the  appellant.  Neither  in  that  note,  nor  in  any  other  writing 
brought  to  our  knowledge,  did  he  express  assent  to  the  new  terms 
found  in  Derrick's  letter  of  August  24th, 

The  decree  of  the  chancellor  is  affirmed. 
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Cawtliorii  et.  al,  v.  Jones. 

Bill  in  Equity  hy  Sureties  of  a  Deceased  Adminislratm\  to' 
correct  Errors  m  Settlement  of  his  Administration  on   his 
Intestate's  Estate  in  the  Probate  Court,  and  to  subject  Equi- 
table Assets. 

1.  Equity  jurisdiction  to  correct  errorm  on  settlement  of  decedent^ s  estate 
in  probate  court;  when  complainant  chargeable  with  neglect. — When  a 
party  seeks,  by  bill  in  equity,  to  correct  errors  of  law  or  fact  which  have 
occurred  on  a  settlement  of  a  decedent's  estate  in  tfie  probate  court, 
under  the  statute  (Code  of  1876,  4  3837),  it  must  appear,  both  by  aver- 
ment and  proof,  that  the  complainant  is  without  fault  or  neglect  on  his 
part ;  and  if  the  complainant  had  knowledge  of  facts  which  should  have 
put  a  person  of  ordinary  prudence  on  inciuiry,  or  if  he  had  knowledge  of 
the  errors  complained  of,  and  did  not  then  take  st+'ps  for  their  correction, 
he  is  not  sufficiently  free  from  negligence  to  ])e  brought  within  the  letter 
or  spirit  of  the  statute. 

2.  Same. — Hence,  on  a  bill  filed  by  three  sureties  on  the  administra- 
tion bond  of  a  <Ieceased  administrator  against  the  administrator  of  their 
principal's  estate,  to  have  corrected  alleged  errors  of  law  or  fact,  occur- 
ring on  the  settlement  of  his  administration,  after  his  death,  by  his  per- 
sonal representative,  it  appearing  that  one  of  the  complainants  was  pres- 
ent in  person,  and  the  otliers  were  represented  by  attorneys-in-fact,  on 
the  settlement,  that  no  fraud  was  practised  upon,  or  misrepresentations 
made  to  them,  that  the  items  of  tlie  account  were  not  complicated,  but 
were  few  and  simple,  and  w^re  examined  by  them,  and  it  not  appearing 
that,  by  the  exercise  of  proper  diligence,  the  alleged  errors  could  not 
have  been  discovered  and  corrected,  it  is  not  shown  that  the  complain- 
ants wore  without  fault  or  neglect,  and  their  bill  can  not  be  maintained. 

3.  Bill  in  equity  to  subject  equitable  interest  of.  debtor  in  land;  vdien 
legal  remedies  must  first  be  exhausted. — Such  sureties,  having  paid/Up  their 
pro  rata  share  of  the  default  of  their  principal,  as  ascertained  and  de- 
creed on  said  settlement,  further  sought  by  their  bill,  without  having 
prosecuted  their  demands  to  judgment  against  their  principal's  personal 
representative,  to  subject  to  the  payment  thereof  an  ecjuitable  interest 
<jf  their  deceased  princijial  in  a  tract  of  land  wliicli  he  had  purehased 
and  partly  paid  for,  and  the  title  to  which  was  taken  by  his  personal 
representative  in  his  own  name,  on  his  paying  the  balance  of  the  jmr- 
chase-money, — held,  that  the  complainants,  having  failed  to  exhaust 
their  legal  remerly,  and  giving  no  excuse  for  such  failure,  are  not  entitled 
to  the  aid  of  a  court  of  equity. 

4.  When  there  is  a  misjoinder  of  parties  complainant. — If  such  bill  be 
regarded  in  any  other  light  than  a  creditors'  bill,  the  claims  of  the  several 
sureties  being'  several  and  distinct,  and  there  l>eing  no  such  legal  or 
eijnitable  relation  between  them  as  would  authorize  them  to  sue  jointly, 
there  would  be  a  misjoinder  of  parties  complainant. 

AiM'EAL  from  Crengliaw  Chancery  Court. 
Heard  l)efore  Hon.  Jno.  A.  F(>stp:k. 

Tlje  ])iir|)ose  of  the  bill,  ai)d  the  case  made  by  the  record 
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are  suffrciently  indicated  in  the  opinion.  On  tlie  final  liearing, 
liad  on  pleadings  and  proof,  a  decree  was  entered  in  the  court 
below,  dismissing  complainants'  bill,  from  which  this  appeal 
was  taken.     That  decree  is  here  assigned  as  error. 

J.  H.  Pakks  and  Jno.  Gamble,  for  appellants.     . 

Watts  &  Sons,  contra. 

SOMERVILLE,  J.— The  bill  is  tiled  by  the  appellants,  three 
of  the  sureties  on  the  official  bond  of  one  O.  S.  Jones,  who,  as 
sheriff  of  Crenshaw  county,  became  ex  officio  administrator  of 
the  estate  of  one  Bryan.  lie  died  without  making  an}'  settle- 
ment of  his  administration,  and  the  appellee,  who  is  made  sole 
defendant  to  the  bill,  took  out  letters  of  administration  upon 
said  Jones'  estate  in  Septemlier,  1876,  having  been  himself 
also  one  of  the  sureties  on  said  bond.  In  iJecember,  1879, 
appellee  made  a  final  settlement  of  O.  S.  Jones'  administration 
of  Bryan's  estate,  all  of  the  complainants  being  represented  at 
said  settlement,  either  in  person,  or  by  authorized  attorney.  It 
was  disclosed  on  the  settlement  that  the  administrator,  as  prin- 
cijjal,  was  in  default  several  hundred  dollars,  and  each  of  the 
sureties  paid  his  pro  rata  share  of  this  sum,  amounting  to 
something  less  than  fifty  dollars  each. 

The  present  bill  was  filed  in  October,  1880.  Its  pui-pose  is 
to  correct  certain  alleged  errors  of  law  or  fact  in  said  settle- 
ment, and  to  reach  an  equitable  interest  of  the  decedent  in  a 
house  and  lot,  the  legal  title  to  which  was  conveyed  to  the 
defendant  while  he  was  acting  as  administrator  of  the  decedent's 
estate. 

The  statute  provides  that  "  where  any  efrror  of  law  or  fact 
has  occurred  in  the  settlement  of  any  estate  of  a  decedent,  to 
the  injury  of  any  party,  xmthotit  any  fault  or  neglect  on  his 
part.,  such  party  may  correct  such  error  by  bill  in  chancery, 
within  two  years  after  the  final  settlement  thereof." — Code, 
.1876,  §  3837.  It  is  plainly  indispensable  to  the  exercise  of 
this  jurisdiction,  that  it  must  be  made  to  appear,  both  by  the 
allegations  of  the  bill  and  the  proof  by  which  it  is  supported, 
that  the  complainants,  who  invoke  the  aid  of  the  court,  are 
acquitted  of  all  fault  or  neglect  on  their  part.  If  they  had 
knowledge  of  facts  which  should  have  put  a  person  of  ordinary 
prudence  on  inquiry,  and  these  facts  failed  to  quicken  their 
diligence  into  an  ascertainment  of  their  rights,  or  a  knowledge 
of  the  fraud  and  errors  of  which  complaint  is  made,  it  can  not 
be  said  that  they  are  sufficiently  free  from  negligence  to  be 
brought  within  the  letter  or  spirit  of  the  statute. — Faulling  r. 
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CreaghbS  adm''r^  54:  Ala.  646 ;  Otis  v.  Dargan,  53  Ala.  178 ; 
Robertson  v.   Walher,  51  Ala.  484. 

The  evidence  shows  that  one  of  the  complainants  was  present 
at  the  settlement,  and  the  other  two  were  represented  by 
authorized  attorneys-in-fact.  Xo  fraud  was  practiced  upon 
them,  and-  no  misrepresentations  were  made.  The  items  of  the 
account  were  open  to  their  observation,  and  were  actually 
(examined  by  them.  They  were  not  complicated,  but  appear 
to  have  been  few  and  simple.  It  is  not  shown  that  by  the 
exercise  of  proper  diligence  the  errors  complained  of  could  not 
have  been  then  discovered  and  corrected ;  the  burden  of  proof 
in  all  such  cases  being  upon  the  party  who  assails  the  regularity 
or  validity  of  the  settlement. — Travis  v.  Frierson^  36  Ala.  720. 
The  equity  of  the  bill  can  not,  therefoi'e,  in  our  opinion,  be 
maintained  as  one  to  review  the  settlement  for  fraud,  or  to 
surcharge  and  falsify  the  account  as  presented  and  alloM-ed  by 
the  probate  court. 

The  bill  does  not  seem  to  be  framed  in  the  aspect  of  a  cred- 
itors' bill,  nor  are  its  averments  sufficient  to  sustain  it  in  this 
character.  It  is  true  that  the  complainants,  having  each  paid 
his  jrro  rata  share  of  their  principal's  default,  are  creditors  of 
his  estate ;  and  a  simple  contract  creditor,  without  a  lien,  may 
file  his  bill  in  chancery  "  to  subject  to  the  payment  of  his  debt 
any  property  which  has  been  fraudvleiilly  transferred^  or 
attempted  to  ha  fraudulently  conveyed,  by  his  debtor." — Code. 
1876,  §  3886 ;  Fvans  v.  Welch,  63  Ala.  250.  So  it  is  well 
settled  by  repeated  adjudications  of  this  court,  that  a  creditor 
by  simple  contract  may  come  into  a  court  of  equity,  for  the 
purpose  of  following  and  subjecting  property  conveyed  by  his 
deceased  debtor  while  living,  on  averment  and  proof  of  a  de- 
ficiency of  legal  assets  to  satisfy  his  demand. — Houston  v. 
Blacktnan,  66  Ala.  559  ;  Jenkins  v.  Lockard^s  ad^n'r,  Ih.  .377 ; 
Ilalfman  v.  Ellison,  51  Ala.  543 ;  Pharis  v.  Leachman,  20 
Ala.  662.  But  the  present  case  does  not  fall  in  either  of  these 
classes  of  cases.  It  is  not  a  case  where  there  is  any  pretense 
of  a  fraudulent  conveyance  or  transfer  of  the  debtor's  property. 
The  interest  sought  to  be  reached  is  a  mere  equitable  interest 
of  the  debtor  in  real  estate,  which  accrued  to  him  from  the 
fact  of  his  having  paid  a  portion  of  the  purchase-money,  the 
residue  being  afterwards  advanced  by  the  defendant,  who 
wrongfully  took  the  legal  title  in  iiis  awn  name,  while  he  was 
acting  as  the  administrator  of  the  deceased  debtor.  There  was 
no  conveyance  or  transfer  whatever  i)y  the  debtor,  he  l)eing 
deceased  at  the  time  of  the  transaction,  and  no  actual  fraud 
being  proved  in  connection  with  it. 

It  is  manifest  that  if  we  regard  the  bill  as  a  creditors'  bill, 
seeking  to  subject  etpiitable  assets  to  the  satisfaction  of  the 
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■complainants'  demand,  which  is  a  purely  legal  demand,  it  is 
without  equity,  unless  it  be  made  to  appear,  both  by  allegations 
and  proof,  that  judgments  had  been  obtained  against  the 
defendant  as  the  personal  representative  of  O.  S.  Jones,  de- 
•ceased,  accompanied  with  executions  de  bonis  intestatis  and 
returns  in  each  case  of  "no  property  found."  The  complain- 
ants, having  failed  to  exhaust  tlieir  legal  remedy,  and  giving  no 
excuse  for  such  faihire,  do  not  sliow  themselves  to  be  entitled 
to  tlie  aid  of  a  court  of  equity.  The  case  is  strengthened  by 
the  fact  that  the  personal  representative  of  the  decedent  is  also 
the  party  in  whose  name  the  legal  title  of  the  land  reposes,  in 
which  it  is  alleged  that  the  deceased  debtor  had  an  equitable 
interest,  here  sought  to  be  reached. — Roper  v.  McCook,  7  Ala. 
319;  Smith  v.  Moore,  35  Ala.  76;  1  Brick.  Dig.  655,  §  219  ; 
^coit  V.  Ware,  64  Ala.  174;  •  Vanderveer  v.  Ware,  65  Ala.  606; 
Birely  v.  Staley,  25  Amer.  Dec.  303,  note  p.  313. 

The  bill  is,  therefore,  without  equitj'  in  every  aspect  in 
which  we  feel  authorized  to  view  it. 

If  it  be  regarded  in  any  otlier  light  than  a  creditors'  bill,  the 
■claims-  of  the  several  sureties  against  the  decedent's  estate 
would  be  several  and  distinct,  and  there  would  be  no  such  legal 
or  equitable  relation  between  them  as  would  authorize  the 
■complainants  to  unite  in  filing  this  bill.  The  case  would  thus 
present  a  clear  misjoinder  of  parties  complainant. — Parker  v. 
Leek,  1  Stew.  525  (s.  c.  1  Smith's  Cond.  Kep.  515);  Richard- 
son V.  McKinson,  12  Amer.  Dec.  308. 

The  clecree  of  the  chancellor  is  affirmed. 


Sayre  v,  Elyton  Land  Company. 

JBUl  in  Equity  to  vaxiate  and  set  aside  Sale  of  Land  made 
under  Decree  of  Court  of  Equity. 

1.  Sale  of  land  under  decree  of  court  of  equity;  remedy  to  impeach. 
Before  confirmation,  an  original  bill,  in  the  absence  of  some  i)eculiar 
circumstance,  is  not  the  appropriate  remedy  to  impeach  and  set  aside  a 
sale  made  under  a  decree  of  a  court  of  equity,  the  fairness  and  regularity 
of  the  sale  being  then  open  to  contestation  in  the  suit  in  which  the 
decree  was  rendered ;  and  whether,  after  confirmation,  but  while  the 
suit  is  still  pending  and  undetermined,  relief  should  be  sought  by  peti- 
tion in  that  suit,  or  more  formally  by  an  original  bill,  rests  largely  in  the 
discretion  of  the  Qourt,  and  depends  upon  the  particular  situation  of  the 
case,  and  the  relation  of -the  parties  to  it. 

2.  Same. — But  when  the  sale  has  been  confinned,  and  the  suit  in 
which  the  decree  of  sale  was  rendered,  has  been  finally  determined, 
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and  remains  no  longer  in  the  court,  or  under  its  control,  the  appropriate 
remedy  to  impeach  the  sale,  and  to  obtain  a  re-sale,  is  by  original  bill. 

3.  Pleading  in  equity ;  character  of,  how  determined. — In  a  court  of 
equity,  the  real  character  of  a  pleading  is  ascertained  from  a  considera- 
tion of  the  matters  of  substance  embodied  therein,  its  averments,  objects 
and  prayer,  rather  than  from  the  title  given  it  by  the  pleader,  or  the 
failure  to  entitle  it ;  and  thus  construed,  the  pleading  in  this  case,  by 
which  it  is  sought  to  vacate  and  set  anide  a  sale  of  land  made  under  a 
decree  of  a  court  of  equity,  after  the  sale  had  been  confirmed,  and  the 
suit  in  which  the  decree  was  rendered,  had  been  finally  determined,  is 
an  original  bill,  although  it  is  designated  therein  as  an  "application," 
and  the  party  filing  it  terms  himself  "  complainant  or  petitioner." 

4.  Jurisdiction  of  chancery  court  over  non-resid-nits,  statutory  and 
limited. — The  statute  defining  the  jurisdiction  of  a  court  of  equity  over 
defendants  not  residing  in  the  State,  and,  consequently,  not  subject  to 
personal  service  of  process,  and  prescribing  the  mode  of  procedure 
against  them,  and  declaring  the  effect  of  the  decree  rendered,  if  they  do 
not  appear  and  defend,  being  in  derogation  of  the  common  law,  and  an 
essential  departure  from  the  forms  and  modes  a  court  of  equity  ordina- 
rily pursues,  must  be  strictly  construed  ;  and  the  jurisdiction  and 
authority  thereby  conferred  must  be  taken  and  accepted  with  all  the 
limitations  and  restrictions  the  statute  imposes. 

5.  Same;  character  of  decree  authorized  to  be  rendered. — Under  the 
statute  confeirring  jurisdiction  on  a  court  of  equity  over  non-resident 
defendants  who  are  not  personally  served  with  process,  and  who  do  not 
appear,  and  authorizing  a  decree  against  them  (Code,  §§3830-5),  it  is 
not  a  decree  final  or  conclusive  in  the  first  instance  that  the  court  is  au- 
thorized to  render,  but  only  a  decree  contingent  and  inchoate  in  its 
nature,  and  incapable  of  execution  except  upon  conditions,  and  which 
will  become  final  and  conclusive  only  after  eighteen  months  from  its 
rendition,  giving  the  defendant,  for  that  period,  a  day  in  court  to  open  it, 
and  defend  upon  the  merits. 

6.  Same ;  omission  to  require  e.rectition  of  statutory  bond  for  defend- 
ant's protection  ;  its  effect.  —'WhWe,  under  the  present  statute,  the  omis- 
sion in  such  decree  to  expressly  require  the  execution  of  the  statutory 
bond  for  the  protection  of  the  defendant,  if  the  complainant  proceeded 
to  an  execution  of  the  decree  within  eighteen  months  (Code,  §3834), 
«loes  not  affect  the  regularity  of  the  decree,  as  it  did  under  the  former 
statute,  yet,  the  Iwnd  is  none  the  less  essential  now  than  under  the 
former  statute  to  an  execution  of  the  decree  before  it  becomes  absolute. 
The  decree  must  be  construed  in  connection  with  the  pleadings  on  which 
it  is  founded,  and  in  the  light  of  the  law  conferring  jurisdiction  on  the 
i'ourt,  and  authorizing  its  rendition;  and  thus  construed,  although  final 
and  absolute  in  terms,  it  must  V)e  read  and  execxxted  as  if,  upon  its  face, 
were  written  these  words:  "This  decree  is  not  absolute  for  eighteen 
months,  and  within  that  period  must  not  be  executed,  unless  the  com- 
plainant or  party  interested  executes  a  V)ond  payable,  approved,  and 
with  condition  as  required  by  the  statute." 

7.  Confirmation  of  sale  under  decree  of  court  of  equity ;  effect  of  in 
this  State. — Although  in  this  State  confirmation  is  essential  to  complete, 
the  sale,  and  parties  should  make  timely  resistance,  or  be  concluded  by 
it,  it  is  not  of  the  dignity  and  importance  which  is  attached  to  it  gen- 
erally in  courts  of  chancery;  the  theory  of  the  statute,  in  requirintt  the 
register,  immediately  on  the  sale,  and  before  a  report  tliereof  by  him  to 
the  court,  to  execute  a  conveyance  to  the  unrchaser,  appearing  to  be, 
that  confirmation  shall  be  anticipated,  and  shall  follow  as  a  matter  of 
course,  if  the  sale  is  not  litigated. 

8.  When  courts  of  equity  nill  intervene  to  set  aside  sales  of  land. — Courts 
of  equity,  after  confirmation,  unon  a  proper  application,  will  intervene 
to  set  aside  sales  of  land  made  oy  their  officers,  or  under  their  process,. 
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when  such  sales  are  unconscionable,  inequitable,  or  have  been  conducted 
in  violation  of  law  ;  but  the  party  seeking  relief  must  actiuit  himself  of  a 
want  of  diligence  in  resisting  confirmation  ;  and  whether  he  has  done  so, 
depends  upon  all  the  circumstances  of  the  particular  case. 

9.  Same;  time  within  u-liich  party  must  move,  depends  upon  the  circum- 
stances of  the  particular  case. — While  the  rule  is  general,  that  parties 
seeking  to  impeach  the  validity  of  judicial  sales  must  move  within  a 
reasonable  time,  no  certain  time  can  be  stated  within  which  the  court 
will  grant  relief,  when  there  is  no  more  than  mere  passiveness,  mere  in- 
action, and  no  changes  have  been  made  in  the  property,  and  the  pur- 
chaser at  the  sale  is  the  party  who  obtained  the  decree,  and  the  rights 
and  interests  of  subsequent  purchasers  have  not  intervened ;  the  inter- 
ference of  the  court,  in  such  case,  necessarily  depending  on  the  nature  of 
the  case,  and  the  circumstances  of  the  parties. 

10.  Non-resident  defendant  brought  in -by  publicatjon;  effect  of  construc- 
tive notice. —Vihere  a  hon-residf  nt  defendant  is  brought  in  by  publication 
merely,  the  utmost  effect  that  can  properlj'  be  given  to  the  constructive 
notice  of  the  suit  resulting  from  such  publication,  is,  that  it  should 
charge  him  only  with  notice  of  such  proceedings  as  are  regular  and  in 
conformity  to  law;  and  not  with  notice  of  irregularities  and  illegality 
which  have  occurred  in  the  cause,  although  such  notice  could  fairly  be 
imputed  to  a  party  who  had  been  actually  served  with  process. 

11.  Same;  when  not  too  late  to  maintain  a  bill  to  set  aside  a  sale  of  land 
illegally  made  under  a  decree  of  court  of  equity. — Where,  on  a  bill  filed  to 
enforce  a  vendor's  lien,  a  decree  for  the  sale  of  land  was  rendered  against 
a  non-resident  defendant,  on  publication,  without  personal  service,  or 
appearance,  and  within  six  months  thereafter  the  land  was  sold  under 
the  decree  to  the  complainant  in  the  suit,  reported  to  the  court,  and  by 
it  confirmed,  without  the  execution  of  the  bond  required  of  the  com- 
plainant by  the  statute,  the  lapse  of  five  years  from  the  date  of  the  sale 
will  not  operate  a  bar  to  a  bill  filed  by  the  defendant,  seeking  to  have 
the  sale  set  aside  on  the  ground  that  such  bond  was  not  executed  as  re- 
quired by  the  statute,  when  he,  for  four  years  of  the  time,  resided  without 
the  State,  and  had  no  information  that  the  bond  had  not  been  exe- 
cuted, and  no  improvements  had  been  made  on  the  property,  and  there 
had  been  no  change  its  condition,  or  in  the  situation  of  the  parties, 
which  prevented  placing  them  in  statu  quo,  preserving  their  rights,  and 
doing  complete  justice  between  them. 

12.  Bill  filed  to  set  aside  sale  of  land  under  decree  against  nonrresident 
defendant;  what  no  defense. — In  such  case,  it  is  no  answer  to  the  prayer 
for  relief,  that  the  property  brought  its  full  value  at  the  sale,  and 
the  proceeds  w'ere  applied  to  the  payment  of  the  debt  on  which  the  decree 
was  founded. 

13.  Same;  tvhen  information  of  decree  and  sale,  no  notice  of  illegality 
in  proceedings. — The  fact  that  such  non-resident  defendant,  two  years  af- 
ter the  sale  and  confirmation,  was  informed  of  the  suit,  of  the  rendition 
of  the  decree,  and  of  the  sale  of  the  land,  is  not,  of  itself,  sufficient  to  au- 
thorize the  inference  that  he  then  also  had  information  of  the  illegality  of 
the  sale ;  he  having  a  right  to  presume,  and  to  rest  upon  the  presumption, 
that  the  court,  its  officers,  and  the  complainant  for  whose  benefit  the  sale 
was  made,  had  conformed  to  the  statute,  from  which  the  proceedings 
derived  whatever  of  validity  that  can  be  attached  to  them. 

14.  Sale  of  landby  sheriff  under  e.recution  issued  out  of  a  court  of  equity 
in  suit  to  enforce  vendor's  lien;  its  nature. — A  sale  of  land  by  a  sheriff  un- 
der an  execution  issued,  under  the  statute  (Code  of  1876,  §  3908),  out  of 
a  court  of  equity,  in  a  suit  for  the  enforcement  of  a  vendor's  lien  on  land, 
for  a  balance  ascertained  to  be  due  the  complainant  after  a  sale  under  a 
decree  enforcing  the  lien,  i.s  a  mere  incident  to  the  prior  sale,  made  by 
the  register,  and  is  dependent  upon  it  for  validity ;  and  hence,  the  vaca- 
tion of  the  prior  sale  will  operate  a  vacation  of  the  sale  made  by  the 
sheriff,  when  the  complainant  becomes  the  purchaser.  > 


88  SUPREME  COURT  [Dec.  Term, 

[Sayre  v.  Elyton  Land  Company.] 

15.  Same;  stihsequent  purchaser  uith  notice,  hov  affected. — A  subse- 
quent purchaser  from  the  complainant,  in  .such  case,  of  the  land  sold  by 
the  sheriff,  having  notice  of  the  infirmity  of  the  complainant's  title,  Is  af- 
fected by  it. 

16.  Same;  notice  to  the  husband,  notice  to  the  rvife. — If  a  husband  pur- 
chases such  land  for  his  wife,  causing  a  conveyance  to  be  executed  to 
her,  notice  to  him  is  notice  to  her. 

Appeal  from  Jeffei'son  Ghancerj  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

On  18th  June,  1873,  the  Elyton  Land  Company,  a  body  cor- 
porate, sold  to  Calvin  L.  Sayre  a  block  of  lots  in  the  city  of 
Birmingham  in  th^s  State,  for  the  sum  of  ^2500,  partly  for 
cash,  and  the  balance  on  credit,  taking  his  notes  for  the  credit 
instriUments,  and  executing  to  him  a  bond-,  conditioned  to  make 
title  on  payment  of  the  purchase-money.  On  ITth  March, 
1875,  Sayre's  notes  for  the  purchase-money  beinothen  past  due 
and  unpaid,  said  company  iiled  in  the  Chancery  Court  of  Jeffer- 
son county  its  bill  of  complaint  against  him  for  the  enforcement 
of  its  lien  on  the  bjock  of  lots  for  the  unpaid  purchase-money. 
At  the  time  of  the  pnrchase,  and  at  the  time  of  the  filing  of  the 
bill,  Sayre  was,  and  continued  to  be  until  April,  1880,  a  non- 
resident of  this  State,  residing  in  Washington,  in  the  District  of 
Columbia;  and  the  fact  of  his  non-residence,  and  residence  in 
Washinfftou  at  the  time  the  bill  was  tiled,  being  averred  therein, 
under  oath,  an  order  of  publication  was  made  by  the  register  on 
the  same  day  the  bill  was  tiled  ;  and  on  Monday,  the  18th  Sep- 
tember, 1875,  a  decree  pro  co7ifesso,  based  on  publication  made 
under  the  order  therefor,  was  entered  before  the  register.  This 
decree  recites  the  order  of  publication,  and  that,  on  ISth  March, 
1875,  a  copy  of  the  order  was  posted  at  the  door  of  the  court 
house  of  said  county,  and  another  copy  was  mailed  to  Sayre  at 
Washington.  No  personal  service  was  made  on  Sayre,  nor  did 
he  appear  in  the  cause,  either  in  person,  or  by  solicitor.  On 
13th  November,  1875,  a  decree  was  entered  in  said  cause,  de- 
claring that  the  company  was  entitled  to  the  relief  prayed  for, 
and  ordering  a  reference  to  the  register  for  a  computation  and 
ascertainment  of  the  amount  due  from  Sayre  on  said  purchase- 
money  ;  and  on  the  same  day  the  register  reported  as  due  thereon 
the  sum  of  $2388.88.  On  10th  November,  1875,  a  decree  was 
entered,  ordering  that,  in  default  in  the  payment  of  said  sum 
with  interest  from  date,  and  the  costs  of  suit,  the  register  should 
proceed  to  sell  the  real  estate  described  in  the  bill  for  the  pay- 
ment thereof,  after  giving  notice  of  the  sale  by  publication,  etc. ; 
and  further  ordering  that,  upon  making  the  sale,  he  should 

Elace  the  purchaser  in  possession,  and  execute  to  him  a  deed ; 
ut  not  providing  for  the  execution  by  the  company  of  the  bond 
required  l)y  the  statute  (Code  of  1876,  §  3834).     Under  this  de- 
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cree,  on  6th  March,  1876,  the  register  sold  the  said  real  estate 
to  the  Elyton  Land  Company  for  $1917.30,  and  executed  a  deed 
conveying  the  same  to  it ;  and  on  lOth  May,  1876,  he  reported 
the  sale  to  the  court,  and  that,  out  of  the  proceeds  of  sale,  he 
had  paid  the  costs  of  suit,  and  had  then  applied  the  balance 
thereof  to  the  satisfaction  of  the  decree  in  favor  of  the  company ; 
and  that,  after  making  such  application,  there  was  still  due  the 
company  on  said  decree  the  sum  of  $590.90.  On  11th  May, 
1876,  the  report  of  sale  was  confirmed,  and,  on  8th  November, 
1876,  a  decree  was  entered,  ordering  the  issue  of  an  execution 
against  Sayre  in  favor  of  tl  e  company  for  said  balance  of 
$590.90,  with  interest  thereon  from  the  date  of  sale.  This  de- 
cree, after  reciting  that  it  appeared  that  the  defendant  was  a 
non-resident,  and  that  the  decree  against  him  "  was  predicated 
upon  a  decree  ^ro  confesso  rendered  against  him  on  publication, 
and  that  said  sale  was  made  without  giving  bond  as  required  by 
section  3401  of  the  [Revised]  Code,"'  further  ordered  that  "  said 
complainant  do,  before  issuing  execution  upon  said  decree,  lile 
with  the  register  (;f  this  court  a  bond  as  required  by  said  section 
in  the  sum  of  five  liundred  dollars,  with  sureties  to  be  approved 
by  the  register."  On  26th  November,  1877,  the  said  company 
filed  with  the  register,  and  obtained  his  approval  thereof,  a  bond 
in  the  sum  of  $100,  payable  to  the  register,  and  conditioned  that 
"if  said  Elyton  Land  Company  shall  account  for  the  value  of 
the  rents  and  profits"  of  certain  other  lots  in  the  city  of  Birming- 
ham, particularly  described,  "  against  which  the  complainant 
now  seeks  execution  on  said  decree,"  and  "  to  be  transferred  by 
operation  of  said  decree,  and  further  abide  and  perform  sucli 
decree  as  the  court  may  render,  if  the  said  decree  taken  on  the 
bill  ^?ro  confesso  be  set  aside,  then  this  obligation  to  be  void  ; 
otherwise  to  remain  in  full  force  and  effect ;  "  and  afterwards, 
on  27th  May,  1878,  the  register  issued  an  execution  against 
Sayre  for  said  balance.  Under  this  execution  the  sheriff  of  said 
county,  on  1st  July,  1878,  sold  the  real  estate  described  in  said 
bond,  as  the  property  of  Sayre,  and  at  the  sale  the  Elyton 
Land  Company  became  the  purchaser,  receiving  a  deed  from  the 
sheriff.  The  real  estate  thus  sold  by  the  sheriff  was  purchased 
by  Sayre  from  said  company  on  12th  January,  1872,  partly  for 
cash,  and  partly  on  a  credit,  the  company  taking  his  promissory 
note  for  the  credit  installment,  and  executing  a  bond,  condi- 
tioned to  make  title  upon  the  payment  of  the  unpaid  purchase- 
money,  and  the  erection  by  Sayre  of  certain  improvements  on 
the  real  estate,  therein  specified  ;  and  ])roviding  for  a  forfeiture 
of -the  money  paid  by  Sayre  on  the  lot,  and  his  interest  therein,  in 
the  event  he  failed  to  make  such  improvements.  He  paid  the 
balance  due  on  the  purchase-money  in  1873,  but  never  im- 
proved the  land  as  the  bond  required,  he  claiming,  and  his 
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evidence  tending  to  show,  that  the  company  released  him  from 
tlie  performance  of  that  condition.  No  deed  was  ever  executed 
by  the  company,  however,  conveying  this  land  to  him.  On 
ISth  March,  1879,  Willis  J.  Milner  purchased  for  his  wife,  G. 
K.  Milner,  the  land  sold  at  sheriiFs  sale,  th(3  company  executing 
a  deed  conveying  it  to  her,  and  reciting,  as  the  consideration 
therefor,  "  the  sum  of  iifty  dollars,  paid  to  the  said  company  by 
"Willis  J.  Milner,  and  other  good  and  valuable  considerations." 
Milner,  at  the  time  of  the  execution  of  this  conveyance,  was, 
and  had  been,  since  July,  1871,  the  secretary  and  treasurer  of 
said  company,  and,  as  the  evidence  tended  to  show,  had  notice 
of  tlie  proceedings  in  said  court  touching  the  sales  of  said  two 
parcels  of  real  estate.  After  the  purchase  by  Milner,  he  caused 
certain  permanent  improvements  to  be  erected  on  the  said  land 
purcliased  for  his  wife  ;  but  no  improvements  were  niade  by  the 
company  on  the  land  which  they  purchased  at  the  register's 
sale. 

On  29th  June,  1881,  Calvin  L.  Sayre  filed  in  said  court  what 
he  termed  his  "  application,"  but  what  is  construed  by  this 
court  to  be,  his  bill  of  complaint,  seeking  to  have  vacated  and 
annulled  the  sale  made  by  the  register,  and  also  the  sale  made 
by  the  sheriff,  on  the  ground  that  he  was  a  non-resident  at  the 
time  said  several  proceedings  were  had,  and  service  was  made 
on  liim  only  by  publication  under  the  statute,  and  said  sale  by 
the  register,  as  well  as  the  subsequent  one  by  the  sheriff,  was 
made  without  the  complainant  executing  and  filing  the  bond 
required  by  the  statute.  The  Elyton  Land  Company,  and 
Willis  J.  Milner  and  his  wife  were  made  parties  defendant. 
The  complainant  averred,  and  the  evidence  introduced  on  his 
behalf  tended  to  show,  his  residence  in  Washington,  District 
of  Columbia,  from  1866  until  about  26th  day  of  April,  1880, 
when  he  removed  to  Montgomery,  in  this  State ;  that  he  had 
no  knowledge,  notice  or  information  of  the  filing  of  said  bill 
against  him  by  said  company,  or  of  the  decrees,  or  proceedings, 
or  sales  thereunder,  until  the  19th  or  20th  of  June,  1880,  when, 
going  to  Milner,  as  the  secretary  and  treasurer  of  said  company, 
to  make  inquiries  about  his  real  estate  in  Birmingham,  he  was 
informed  that  it  had  been  sold  under  proceedings  had  in  said 
chancery  court ;  that  he  did  not  know  of  the  exact  character 
of  said  proceedings  until  a  short  time  before  he  commenced 
this  proceeding,  when  lie  was  advised  thereof  by  liis  counsel ; 
and  that  no  copy  of  any  decree  rendered  in  said  suit  had  ever 
been  served  on  him.  The  delay  in  commencing  this  proceeding, 
after  he  was  informed  of  the  sale,  he  also  explains,  both  in 
his  pleading  and  in  his  evidence,  by  consultations  with,  and 
investigations  by  attorneys,  whose  advice  he  sought,  and  by 
efforts   on  the  part  of  himself  and  counsel    to   arrive  at   an 
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e<[uitable  settlement  and  compromise  of  his  grievances  with 
the  land  company,  and  with  Milner. 

The  defendants  answered,  and  incorporated  in  their  answers 
demurrers  to  the  bill.  The  matters  insisted  on  l\v  way  of 
defense  are  sufficiently  indicated  in  the  opinion.  Evidence  in- 
troduced on  their  behalf  tended  to  show  that  the  register  ad- 
dressed and  mailed  to  the  complainant  at  Washington  a  copy 
of  the  order  of  publication  made  in  said  cause,  within  twenty 
days  from  the  date  of  the  order,  and  also  a  certified  copy  of 
the  decree  of  sale  rendered  in  said  cause,  and  that  the  latter 
was  mailed  during  the  latter  part  of  November,  1S75;  that 
there  was  printed  on  the  back  of  the  envelope  in  which  the 
copy  of  the  decree  was  mailed,  a  request  for  its  return  to  him 
at  Birmingham,  if  not  called  for  within  ten  days,  and  that  it 
was  never  returned  to  liim.  It  was  also  admitted  G.  W. 
Hewitt,  an  absent  witness,  would  testif}-  "  that  in  the  Avinter  of 
1878  the  plaintiff,  C.  L.  Sayre,  came  to  him  while  he  was  in 
AVashington  as  a  member  of  Congress,  and  consulted  him  in 
regard  to  the  case  of  the  Elyton  Land  Co.  v.  C.  L.  Sayre, 
under  which  Sayre's  real  estate  in  Birmingham,  Ala.,  had  l)een 
sold ;  that  he  stated  to  said  Hewitt  that  the  Elyton  Land  Co. 
had  filed  a  bill  against  him  in  the  Chancery  Court  of  Jefferson 
county,  Ala.,  to  enforce  the  vendor's  lien  on  certain  real  estate 
in  Birmingham,  and  had  obtained  a  decree,  and  thereunder  all 
of  his  real  estate  in  Birmingham  had  been  sold ;  and  that  he, 
the  said  Hewitt,  told  him  that  it  would  do  him  no  good  to 
assail  the  decree,  or  make  any  move  in  the  matter,  as  the  land 
would  not  bring  as  much  then  as  was  due  on  it  by  Sayre." 
Evidence  %vas  also  introduced  on  behalf  of  the  defendants 
tending  to  show  that  complainant  had  a  conversation  with  one 
Barker  in  Selma,  in  November  or  December,  1876,  in  which 
the  complainant  stated,  after  being  informed  by  Barker  that 
his  Birmingham  real  estate  was  worth  about  §1500,  that  if  such 
were  the  case,  it  would  be  of  no  use  for  him  to  redeem. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion  that  the  complainant  was  not  entitled  to 
relief,  and  caused  a  decree  to  be  entered,  dismissing  his  bill ; 
and  that  decree  is  here  assigned  as  error. 

Rice  &  Wiley  and  Waits  &  Sons,  for  appellant.  (1) 
Although  the  chancery  court  is,  in  many  respects,  a  court  of 
general  jurisdiction,  yet,  in  a  proceeding  to  deprive  a  non- 
resident, who  has  not  been  served  with  process,  nor  appeared, 
of  his  property,  that  court  must  be  treated,  quoad  hoc,  as  a 
court  of  statutory  and  limited  jurisdiction ;  and  hence,  the 
statute  must  be  "strictly  pursued. — Gimn  v.  Howell,  27  Ala. 
663  ;   Bloom  v.  Burdick,  1  Hill  (N.  Y.),  130 ;    Thatcher  v. 
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PowM,  6  Wheat.  119;  Shriver  v.  Lynn,  2  How.  (U.  S.)  60; 
Patterson  v.  Coimeal,  3  A.  "K.  Mars.  618;  GanUy  v.  Ewing, 
3  How.  (U.  S.)  707 ;  WiUiamson  v.  Benj,  8  How.  (U.  S.) 
495;  Massie  v.  Watts,  6  Cranch,  159;  Pennoyer  v.  Neff,  5 
Otto,  714.  (2)  "Section  3834  of  the  Code  relates  to  all 
decrees  rendered  without  personal  service ;  and  requires  bond 
to  be  given  by  the  complainant,  or  party  interested,  if  he  wish 
to  have  execution  of  his  deo^ee  hefore  it  heconies  absolute  under 
sections  3830,  3>31  and  3835  of  the  Code:'— Holly  v.  Pass, 
63  Ala.  387.  Such  decrees  are  not  absolute,  but  provisional, 
or  nisi  merely,  for  eighteen  months  after  the  rendition  thereof, 
or,  if  personal  service  of  the  decree  should  be  made  on  the 
defendant,  and  no  petition  to  set  aside  the  decree  sliould  be 
made,  for  six  month  from  such  service. — Ilinton  v.  Citizens' 
Mutual  Ins.  Co.,  63  Ala.  488 ;  Lyon  v.  Bobbins,  46  111.  276  ; 
Southern  Bank  of  St.  Louis  v.  Humphreys,  47  111.  227.  Tlie 
policy  and  meaning  of  the  statute  can  not  be  misunderstood. 
They  amount  to  a  virtual  prohibition  against  any  sale  by  the 
register  before  the  decree  has  become  absolute  in  one  of  the 
modes  specified  in  the  statute,  unless,  before  the  decree  has 
become  absolute,  the  prescribed  bond  has  b«en  approved  b}' 
the  register. — Ciistiss  v.  TurnpiTce  Co.,  6  Cr.  233 ;  Elliott  v. 
PeirsU,  1  Peters,  341.  The  requisition  for  such  bond  is  a 
statutory  one,  and,  therefore,  imperative,  and  can  not  be  dis- 
pensed with. — Harrall  v.  State,  26  Ala.  56 ;  In  re  Mary  Part- 
indge,  33  Eng.  Law  and  Eq.  165.  Section  3834  of  the  Code 
"  is  not  a  prohibition  against  making  the  decree,  as  the  former 
statute  was,  but  o\\\y  forbids  its  execution,  until  restitution 
bond  is  executed.''— Holly  v.  Bass,  63  Ala.  390.  (3)  When 
by  statute  tlie  taking  and  approval  of  a  bond  is  a  requisite  to 
the  validity  of  a  sale,  the  statute  must  be  construed  as  "an  im- 
perative order  of  the  legislature  to  the  court,  its  officers,  and 
all  suitors  therein,"  that  the  sale  must  not  be  made  until  such 
l)ond  is  actually  given  and  approved.  And  if  such  bond  does 
not  appear  to  have  been  given  and  approved,  the  sale,  if  made, 
is  a  nullity. — Stewart  v.  '  Bailey,  28  Mich.  251  ;  Camjyb^U  v. 
Knights,  26  Me.  224  ;  ThortUon  v.  Mulquinne,  12  Iowa,  554; 
Hastings  v.  Farmer,  4  Com.  293.  In  further  support  of  the 
proposition  that  the  sale  was  a  nullity,  the  following  authorities 
were  cited  and  discussed  :  Sloan  v.  rrothingham,  65  Ala.  593; 
Smith  V.  Munday,  18  Ala.  182;  Morgan  v.  Ramsey,  15  Ala. 
190;  Loomisv.  McClintock,  10  Watts,  274;  Miller  v.  Meetch, 
8  Penn.  St.  424  ;  Gantly  v.  Eiving,  3  How.  (U.  S.)  707 ;  Wales 
V.  Willard,  2  Mass.  120;  Craft  v.  Merriel,  U  N .  Y .  p.  461; 
Hatchett  V.  Bemey,  65  Ala.  39 ;  Windsor  v.  Mc  Veigh,  93  U. 
S.  282  ;  Ex  parte  Smith,  23  Ala.  94;  Gresham  v.  Leverett,  10 
Ala.  384;  Scott  v.  Noble,  13  Amer.  Rep.  663;  Smith  on 
Vol.  lxxiii. 
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Statutes,  §  667;  Griffith  v.  Frazier,  8  Cr.  23  ;  Mdia  v.  Sint- 
7)10118,  30  Amer.  Rep.  746 ;  Duncan  v.  Stewart,  25  Ala.  408 ; 
Gunn  V.  Bowell,  27  Ala.  675';  Pettitv  Pettit,  32  Ala.  288; 

Vanderpoel  v.  Wright,  1  Cowen,  209,  and  note ;  Settlemier  v: 
Sullivan,  97  U.  S.  444.  (4)  Confirmation  of  this  void  sale 
did  not  impart  validity  to  it.  It  was  no  more  than  "  the  junc- 
tion of  two  nullities," — Minnesota  Co.  v.  St.  Paul  Co.,  2 
Wall.  640  ;  Gray  v.  Bngriardello,  1  Wall.  636 ;  Shrtver  v. 
Lynn,  ^  How.  (U.  S.)  60 ;  Johnson  v.  Johnson,  40  Ala.  247 ; 
People  v.  McLeod,  1  Hill  (N.   Y.)  424;  13  Amer.  Rep.  663; 

Vanderpoel  v.  Wright,  1  Cowen,  209.  (5)  The  statute 
authorizing  execution  to  be  issued  out  of  the  chancery  court 
(Code,  §  3908)  has  no  reference  to  a  decree  against'  a  non- 
resident, when  there  is  no  appearance,  and  no  personal 
service  has  been  had.  A  decree  in  such  case  has  no 
effect  beyond  the  property  seized  and  condemned  by  the 
decree. — Hunt  v.  Lewin,  4  Stew.  &  Port.  1^^;  Orchard  v. 
Hughes,  1  Wall.  73.     See  also  Massie  v.  Watts,  6  Cr.  159 ; 

Williamson  v.  Berry,  8  How.  (  U.  S.)  495;  Gwin  v.  Howell, 
37  Ala.  663;  Hmit  v.  Acre,  28  Ala.  580;  Winston  v. 
Browning,  Q\  Ala.  80.  If,  by  express  terms,  it  applied  to  non- 
residents, it  would  be  unconstitutional. — Pennoyer  v.  I^eff\  95 
U.  S.  714;  Wilburn  cfe  Co.  v.  McCalley,  63  Ala.  436";  Mc- 
Curry  v.  Hooper,  12  Ala.  823;  Eslava  v.  Lepreti'e,  21  Ala. 
504.  The  decree  authorizing  execution  against  Sayre  for  bal- 
ance ascertained  to  be  due  after  sale  shows  on  its  face  that  it  is 
void  ;  the  execution  was  also  void,  conferring  no  power  on  the 
sheriff  to  sell ;  and  hence,  the  sale  made  by  the  sheriff  was 
void,  and  did  not  affect  the  rights  of  Sayre. —  Westerwelt  v. 
Lewis,  2  McLean,  511;  Miller  v:  Pungan,  36  IST.  J.  L.  21 ; 
Clymore  V.  Willia?ns,  77  IW.  61^ ;  Rorer  on  Inter-State  Law, 
p.  126;  Lincoln  V.  2oicer,  2  McLean,  473 ;  Hodson  v.  Tih- 
hetts,  16  Iowa,  97;  Drake  on  Att.  §  5;  Cooper  v.  Reynolds,  10 
Wall.  308;  Thompson  v.  Ewmert,  4:^iiiLeax\,  96;  Uicketts  v. 
Henderson,  2  Cr.  (C.  C.)  157 ;  Kilhurn  v.  WoodwoiHh,  5 
Johns.  37  ;    Robinson  v.    Ward,  8  Johns.  67 ;    Kingsbury  v. 

Yniestra,  59  Ala.  320;  Harris  v..  Pullman,  84  111.  20;  Pen- 
noyer V.  Neff,  5  Otto,  714 ;  Thompson  v.  Whitman,  18  Wall. 
457 ;  2  Jones  on  Mortg.  §  1716 ;  53  N.  V.  280 ;  Lawrence  v. 
Fellows,  Walker  (Mich.),  468.  (6)  If  the  sale  by  the  register 
was  void  for  want  of  power  in  him  to  make  it,  then  the  court 
in  which  the  decree  was  rendered,'  is  the  proper  and  only  one 
in  which  a  motion  or  petition  to  vacate  the  sale  can  be  made. — 
McCartney  v.  King,  25  Ala.  681 ;  Boykin  v.  Cook,  61  Ala. 
472;  Tudm-  v.  Taylor,  26  Vt.  444.  (7)  The  appellant  has  a 
"legal  right"  to  have  a  resale  of  the  property  under  the 
decree  of  sale,  which  decree  is  not  complained  of,  and  is  not 
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asked  to  be  set  aside ;  and  his  bill  in  this  case  is  a  proper 
assertion  of  that  ri^ht. — Ray  v.  Womhle,  56  Ala.  32.  (8) 
This  "  legal  right "  has  not  been  barred  or  impaired  by  the 
delay  shown  by  the  record.  The  following  authorities  cited 
and  discussed  on  this  point :  Reese  v.  Kirk,  29  Ala.  406  ;  Sloan 
V.  Frothingham,  65  Ala.  598;  Allore  v.  Jewell,  94  U.  S.  506; 
Ahercromhie  v.  Conner,  10  Ala.  293;  Forrest  v.  Camp,  16  Ala. 
643 ;  Morton  v.  Smith,  2  Dillon,  316  ;  Thompson  v.  Lee,  31 
Ala.  292 ;  Pierce  v.  Wilson,  34  Ala.  596  ;  Kern  v.  Bw^ham, 
28  Ala.  428 ;  Foster  v.  G-ressett,  29  Ala.  393  ;  Couse  v.  Boyles, 
3  Green's  Ch.  212;  American  Lis.  Co.  v.  Oakley,  9  Paige, 
261;  Johnson  v.  Johnson,  40  Ala.  247;  Fjx  parte  Crenshaw, 
15  Peters,  123  ;  Ex  parte  Sanford,  5  Ala.  562;  Hood  v.  Mo- 
bile Bank,  9  Ala.  336  ;  7'isdale  v.  Gandy,  1  Hawks,  282  ; 
Rawd^n  v.  Rawdon,  28  Ala.  565  ;  Cawley  v.  Leonard,  1  Stew. 
Eg.  (N.  J.)  467  ;  Mutual  Life  Ins.  Co.  v.  Sturges,  6  Stew.  Eq. 
(Is.  J.)  328;  National  Bank  v.  Sprague,  6  C.  E.  Green  (21 
N.  J.  Eq.)  458.  (9)  Mrs.  Milner  was  not  a  hona  fide  pur- 
chaser without  notice.  She  is  charged  with  notice  of  whatever 
appears  on  the  proceedings  under  which  her  grantor,  the  Land 
Company,  claims. — Marks  v.  Cowles,  61  Ala.  299;  McDonald 
V.  Mobile  Life  Ins.  ('o.,  65  Ala.  35S.  See  also  Southern  Bank 
V.  Humphreys,  47  HI.  227  ;  Johnson  v.  Thweatt,  18  Ala.  741 ; 
Witter  V.  Dudley,  42  Ala.  616.  (10)  Clearly,  a  non-resident, 
against  whom  his  vendor  may  file  a  bill  in  this  State  to  enforce 
his  lien  on  real  estate,  has  a  riglit  to  presume  that  all  the 
officers  of  the  court  in  which  the  bill  is  tiled,  will  give  him  the 
benefit  of  the  safe-guards  provided  by  our  statutes  for  his  pro- 
tection, and  to  act  on  this  presumption  until  some  fact  is 
brought  to  his  attention,  which  ought  to  put  a  prudent  man  on 
inquiry  as  to  w^hether  these  officers  have  treated  him  as  the 
law  required.  If  this  be  admitted,  there  is  not  even  color  for 
the  assertion,  that  Say  re's  delay  in  making  the  present  applica- 
tion deprived  him  of  his  right  to  have  an  illegal  and  ])rohil)ited 
sale" of  his  property  vacated. 

D.  S.  Tkoy,  John  T.  Tkkry  and  Ellis  Thelan,  contra. — (1) 
The  decree  of  sale  was  in  all  respects  regular,  and  remains  in 
full  force,  and  is  not  questioned.  While  that  decree  remains 
in  full  force,  and  is  not  attacked,  the  only  way  to  set  aside  a 
sale  under  it,  is  by  a  motion  or  petition  in  that  cause.  There 
is  no  equity  in  an  original  bill  filed  to  set  aside  such  a  sale. 
Hunt  V.  Ellison,  32  Ala.  190 ;  Brown  v.  Frost,  10  Paige,  253  ; 
Story's  Eq.  PI.  $J§  388,  428«,  640,  643-4.  (2)  It  is  manifest  that 
this  proceeding  is  intended  to  operate  as  a  petition  in  the  case 
of  hlyUm  Lawl  Co.  v.  Sayre,  and  as  an  original  bill  in  the  case 
of  Sayre  v.  Milner  and  others.     Such  a  proceeding  is  unknown 
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to  any  system  of  chancery  pleading,  and  no  relief  ought  to  be 
granted  iipon  it,  even  if,  on  the  facts,  the  party  was  entitled  to 
relief. — Brown  v.  Frost,  10  Paige,  243.  (3)  The  sale  under 
the  decree  was  not  a  sale  by  a  sheriff,  or  by  an  executor  under 
a  power,  but  it  was  a  judicial  sale ;  that  is,  it  was  a  sale  under 
the  decree  of  a  court  of  competent  jurisdiction,  which  had  to 
be,  and  was  reported  back  to  the  court  which  ordered  it,  for 
comtirmation.  In  all  such  cases,  there  is  "a  day  in  court"  to 
all  parties  interested,  between  the  day  of  sale  and  its  confirm- 
ation, to  object  to  it ;  and  an  unbroken  chain  of  decisions  hold 
that  in  all  such  cases  the  sale  is  not  void,  but  at  most  is  only 
voidable. —  Wyman  v.  Campbell,  6  Port.  219 ;  Fields  v.  Golds- 
hy,  28  Ala.  218 ;  Hunt  v.  Ellison,  32  Ala.  190 ;  Voiyrhees  v. 
Bank,  10  Peters,  451 ;  IIolli/  v.  Bass,  63  Ala.  387;  Daiusonv. 
Lit^ey,  10  Bush,  410.  (4)  The  sale  being  voidable  only,  and 
not  void,  it  could  only  be  set  aside  on  timely  application,  and 
for  good  cause  shown.  If  the  application  had  been  made  with- 
in eighteen  months  from  the  date  of  the  decree,  possibly  the 
mere  failure  to  give  the  bond  would  have  been  sufficient  cause 
for  setting  aside  the  sale.  But  if  the  bond  had  been  given,  it 
would  have  become  functus  at  the  expiration  of  that  time. 
The  failure  to  apply  to  open  the  decree  within  eighteen  months 
would  have  discharged  the  bond,  if  it  had  been  given,  and  ren- 
dered a  breach  of  its  condition  impossible  ;  and  it  is  idle  to  say 
that  the  non-existence  of  a  bond  which,  by  its  very  terms, 
would  have  become  functus  and  nugatory  at  the  time  the  ap- 
plication to  set  aside  the  sale  was  made,  would,  without  more, 
be  good  ground  for  setting  it  aside.  There  was  no  other  ground 
for  setting  aside  the  sale,  and  none  other  is  alleged  or  proved. 
The  sale  was  fair,  and  the  property  brought  its  then  full  value. 
(5)  But  if  there  had  been  a  good  ground  for  setting  aside  the  sale, 
the  application  was  not  in  time.  Sayre  ought  to  have  known 
what  was  being  done  with  his  real  estate  from  the  spring  of 
1876,  when  it  was  sold,  to  the  spring  of  1880,  when  he  says 
that  he  first  heard  of  the  sale ;  and  the  law  presumes  that  he  did 
know. — Pennoyer  v.  Nef,  5  Otto,  714.  But  if,  in  fact,  he  did 
not  know,  he  can  not  take  advantage  of.  his  own  gross  laches 
in  failing  to  obtain  such  information,  to  enable  him  speculate 
at  the  expense  of  his  vendor.  An  application  to  set  aside  a 
sale  will  never  be  granted,  when  it  will  enable  one  party  un- 
justly to  speculate  at  the  expense  and  risk  of  the  other. — Hunt 
V.  Ellison,supra;  Robinson  v.  Cullom.  cfe  Co.,  41  Ala.  693 ; 
Gentry  v.  Roger's,  40  Ala.  442 ;  McEvers  v.  Markler,  1  Johns. 
Cases,  248 ;  Nichols  v.  Nichols,  10  Wend.  560.  (6)  The  de- 
cree ordering  the  execution,  and  the  execution  issued  thereun- 
der were  not  void.  This  point  discussed  at  length,  and  the 
following  authorities  cited  :    Freeman  on  Judgments,  §§  215- 
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244;  Henderson  v.  Stanifo'rd,  105  Mass.  504;  S/tephard  v. 
Mayor^  13  How.  (N.  Y.)  286;  Code  of  1876,  §  3908;  BosioeU 
V.  Otis,  9  How.  (U.  S.)  336;  Fennoyer  v.  Nef,  5  Otto,  714; 
The  Mary,  9  Crancb,  296.  *  (7)  In  Butler  v.  Butler,  11  Ala.  m^, 
it  is  said  that  the  faihire  to  execute  the  bond  which  the  law  re- 
quires when  a  decree  is  rendered  against  a  non-resident,  is  error. 
This  decision  was  made  under  the  influence  of  the  statute  as 
found  in  Clay's  Digest.  This  has  been  changed,  and  the  fail- 
ure of  the  decree  to  require  the  bond,  is  not  available  on  ap- 
peal.— Holly  V.  Bass,  supra;  H'mtoii  v.  Citizens  Ins.  Co.,  63 
Ala.  488  ;  Hurt  v.  Blount,  63  Ala.  327 ;  PauUing  v.  Creagh, 
63  Ala.  398;  McCollum  v.  Huhhert,  13  Ala.  289;  Daniel  v. 
Modawell,  22  Ala.  365  ;  McCasTcell  v.  Zee,  39  Ala.  131 ;  Latik- 
ford  V.  Jackson,  21  Ala,.  650. 

BRICKELL,  C.  J. — There  is  more  of  apparent  than  of  real 
difficulty  in  determining  the  character  of  the  pleading  which  is 
the  foundation  of  the  present  proceeding.  The  difficulty  arises 
from  the  fact,  that  the  pleadel*  seems  to  have  intended  it  should 
serve  the  purposes  of  a  petition,  or  of  an  original  bill,  as  the 
one  or  the  other  may  by  the  court  be  deemed  the  more  appro- 
priate remedy  to  obtain  the  relief  sought.  As  a  general  rule, 
while  the  suit  is  undecided  (while  it  remains  in  the  court,  and 
subject  to  its  control),  in  which  a  decree  of  sale  is  rendered,  an 
original  bill  is  not  the  appropriate  remed}'  to  impeach  and  set 
aside  the  sale.  In  that  suit,  the  fairness  and  regularity  of  the 
sale  are  open  to  contestation;  and  before  it  is  perfected  by  confir- 
mation, in  the  absence  of  some  peculiar  circumstances,  can  not 
be  assailed  and  litigated  in  a  collateral  suit.  Until  contirma- 
tion,  the  sale  is  not  complete — is  under  the  control  of  the  court, 
which  can  exercise  a  sound  discretion  in  regard  to  it,  granting 
or  withholding  confirmation,  as  the  rights  and  interests  of  the 
parties,  and  the  ends  of  justice  may  require. — Hutton  v.  Wil- 
lianis,  35  Ala.  503.  Any  party  in  interest,  or  the  purchaser,  if 
a  stranger,  who  by  his  bid  becomes  a  quad  party,  may  move  for, 
or  resist  confirmation  ;  and  it  is  but  seldon  there  can  be  either 
reason  or  justice  for  resorting  to  collateral  remedies.  The  .or- 
der or  decree  of  confirmation  is  essentiall}'  a  judgment;  it  Axes 
the  rights  and  liabilities  of  the  purchaser,  and  operates  a  dives- 
titure of  title.  It  is  an  incident  of  the  suit  in  whicii  the  de- 
cree of  sale,  is  rendered,  and  ought,  in  that  suit,  to  be  resisted. 
If  there  is  no  resistance,  whatever  of  injury  may  result  is  at- 
tributable to  a  want  of  diligence,  from  which  courts  can  not  re- 
lieve parties.  Cases  will  antl  do  arise,  in  which  an  ine(piitable 
or  illegal  sale  may  be  confirmed,  and  a  want  of  diligence  in  resist- 
ing confirmation  not  attributal)le  to  the  parties  in  interest,  the 
court  is  not  powerless  to  relieve  them.  W  lien  the  suit  in  which 
Vol.  Lxxni. 
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the  decree  was  rendered  is  pending  and  undetermined,  after 
confirmation,  whetlier  relief  slionld  be  sought  by  petition,  or 
more  formally  by  bill,  rests  largely  in  the  discretion  of  the  court 
and  depends  upon  the  particular  situation  of  the  case  and  the 
relation  of  the  parties  to  it,  "It  maybe  difficult,"  said  Chan- 
cellor Kent,  in  Codwise  v.  Gelston,  10  Johns.  *521,  "to  draw 
a  precise  line  between  cases  in  which  a  party  may  be  re- 
lieved upon  petition,  and  in  which  he  must  apply  more  formally 
by  bill.  Petitionsare  generally  for  things  which  are  matters  of 
course,  or  upon  some  collateral  matter  which  has  reference  to  a 
suit  in  court."  And  further,  "  the  mode  of  application  depends 
very  much  upon  the  discretion  of  the  court."  If  there  be  not 
peculiar  circumstances  rendering  it  necessary,  that  the  proceed- 
ings and  issues  should  be  put  in  a  more  formal  and  permanent 
shape,  than  they  could  be  by  petition,  or  if  petition  is  not  an 
inadequate  remedy,  the  court  will  discountenance  a  resort  to 
the  more  dilatory  and  expensive  remedy  of  an  original  bill. 
The  question  is  one  largely  of  mere  convenience. — Brown  v. 
Frosty  10  Paige,  243 ;  Tooley  v.  Kane^  Smedes  tt  Marsh.  (Ch.) 
518  ;  Ashhee  v.  Coivell,  Busbee's  Eq.  (N.  C.)  158  ;  Camjuhell  v. 
Gardner^  11  N.  J.  Eq.  423.  A  suit  in  equity  can  rarely  be 
commenced  otherwise  than  by  original  bill,  or  a  bill  in  the  na- 
ture of  an  original  bill ;  it  is  only  in  exceptional  cases  that  a 
petition  is  the  proper  mode  of  commencing  suit.  It  pertains 
to  and  is  an  incident  rather  of  a  pending  suit,  unless  it  is  ad- 
dressed to  some  special  authority  or  jurisdiction  the  court  exer- 
cises; instances  of  which  are,  the  appointment  of  a  guardian 
for  an  infant,  or  the  allowance  of  maintenance  from  his  estate. 
When  the  original  suit,  in  which  the  decrees  of  sale  and  of 
confirmation  were  rendered,  has  been  determined  finally — no 
longer  remains  in  the  court,  and  under  its  control, — the  appro- 
priate remedy  to  impeach  the  sale,  and  to  obtain  a  resale,  is  by 
original  bill. — Colmey  v.  Cufey^  16  111.  141;  Henderson  v.  Her- 
rod.'iZ  Miss.  434;  MoMinn  v.  Phipp.%  3  Sneed  (Tenn.),  196  ; 
Crawford  v.Tulhr,  35  Mich.  57.  In  the  present  case,  the  orig- 
inal suit  had  been  finally  determined,  and  the  institution  of  a 
new  proceeding  was  necessary  to  enable  a  party  aggrieved  to 
obtain  relief  from  the  inequitable  or  illegal  execution  of  the 
decrees  rendered  in  its  progress.  The  bill  is  throughout 
termed  an  "application,"  and  the  complainant  is  termed  "  coni- 
plainant,  or  petitioner ; "  these  terms  are  unimportant  in  con- 
struing the  pleading  and  ascertaining  its  real  character.  In 
a  court  of  equity,  this  is  ascertained  from  a  consideration  of 
the  matters  of  substance  embodied  in  the  pleading,  from  its 
averments,  objects  and  prayer,  rather  than  by  the  title  given  by 
the  pleader,  or  by  his  neglect  to  entitle  it. — £k  parte  Smithy 
34  Ala.  455.  When  these  are  considered,  it  is  obvious  tlie 
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present  pleading  is  an  original  bill,  and  seems  to  us  the  most 
appropriate  proceeding,  if  not  the  only  proceeding,  which  could 
be  framed  to  obtain  the  relief  sought.  The  more  important 
point  of  controversy  is  the  validity  of  the  several  sales  im- 
peached by  the  bill ;  the  first  of  which  was  made  by  the  regis- 
ter, under  a  decree  of  the  court  ordering  a  sale ;  the  second 
was  made  by  the  sheriff,  under  an  execution  issuing  on  a  de- 
cree for  the  recovery  of  a  specific  sum  of  money,  subsequently 
rendered  in  the  same  suit.  These  decrees  were  founded  on  a 
decree  p?'o  confesso  taken  against  tiie  appellant,  on  a  bill  filed 
against  him  as  a  non-resident  of  the  State,  and  of  which  he  had 
notice  only  by  publication.  The  object  and  purpose  of  that 
bill  was  the  enforcement  of  a  lien  for  the  payment  of  the  pur- 
chase-money on  lands  situate  in  this  State,  the  contract  of  sale 
having  been  here  made. 

The  jurisdiction  of  a  court  of  equity  over  defendants  not 
residing  in  the  State,  and  consequently  not  subject  to  be  per- 
sonally served  with  process,  is  statutory  and  limited.  It  is  not 
of  every  case  of  equitable  cognizance  against  such  defendants, 
that  the  court  may  take  jurisdiction.  The  statute  defines  with- 
precision  the  cases  in  which  the  court  may  int^ervene.  The 
object  of  the  suit  must  concern  lands  or  personal  property 
situate  in  the  State ;  or  the  cause  of  action  must  have  origi- 
nated here ;  or  performance  of  the  act  which  is  to  be  com- 
pelled, the  })arties  must  have  contemplated  should  he  here 
performed. — Code  of  1876,  §  3753.  If  the  case  be  not  of  the 
character  defined  in  the  statute,  though  it  is  of  undoubted 
e(piit;ible  cognizance,  the  court  is  without  jurisdiction  of  a 
defendant  not  brought  in  by  the  personal  service  of  process. — 
llohnan  v.  Bank  of  N(yrf(>lk\  12  Ala.  369.  Glover  v.  Glover,, 
16  Ala.  440.  The  objects  and  purposes  of  the  original  suit, 
independent  of  the  fact  that  the  cause  of  action  arose  in  the 
Stale,  ujade  a  case  of  which  the  statute  gave  the  court  juris- 
diction, though  the  iippellant,  the  defendant  to  be  affected  and 
bound  by  the  decree,  was  not  a  resident  of  the  State. 

The  statute  not  only  defines  the  cases  in  which  the  court 
may  take  jurisdiction  of  non-resident  or  absent  defendants,  1>ut 
it  apjKjiuts  and  orders  the  mode  of  proceeding  against  them, 
and  declares  the  effect  of  the  decree  rendered,  if  they  do  not 
appear  and  <lefend.  The  jurisdiction  and  authority,  like  all 
jurisdiction  and  authority  derived  from,  and  dependent  upon 
statute,  must  be  taken  and  accepted  with  all  the  limitations  and 
restrictions  the  statute  creating  it  may  impose.  These  restric- 
tions and  limitations  the  courts  are  bound  to  observe;  they 
can  not  be  dispensed  with,  however  much  they  may  seem  to 
cm  harass,  or  however  unnecessary  they  may  seem  to  be  in  the 
administration  of  justice  in  particular  cases.  The  statute  is  in 
Vol.  i-xxni. 
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■derogation  of  the  coninion  law,  is  an  essential  departure  from 
the  forms  and  modes  a  court  of  equity  pursues  ordinarily,  and 
must  be   strictly  construed.     Proceedings  under  it  must   be 
■closely  watched,  or  it  may  become  an  instrument  for  the  inflic- 
tion of  irreparable  wrongs,  upon  defendants  to  whom  notice  is 
imi)uted  by  construction.     It  is  not  a  decree  final  or  conclusive, 
in  the  iirst  instance,  the  court  is  authorized  to  render  against 
the  absent  defendant.     The  words  of  the  statute  are  clear  and 
unambiguous :  "A  decree  made  against  a  defendant,  without 
personal    service,    who   does  not  appear,  is  not  absolute   f(tr 
eighteen  months  from  the  rendition   thereof."     At  any  time 
within  that  period,  the  defendant  may  tile  a  petition  "to  set 
aside  such  decree  and   to  defend  upon  the  merits;  and  upon 
sufficient  cause  shown,  the  chancellor  has  full  power  to  open 
the  decree,  and  retry  the  cause  as  if  the  decree  had  not  l)een 
rendered.— Code   of    1876,    §§   3830-31.      Within    eighteen 
months  the  decree  may  be  rendered  absolute  by  the  service  "of 
a  copy  upon   the  defendant  in  person,  if  for  six   months  after 
such  service  he  fails  to  make  application  to  open  it,  and  to  be 
let  in  to  defend. — Code  of  1876,  §  3835.     It  is  further  pro- 
vided that  before  "  the  execution  of  such  decree,  the  plaintiff, 
or  party  interested,  must  give  bond  with  two  sureties,  payable 
to  and  approved  by  the  register,  in  a  penalty  to  be  prescribed 
by   the   chancellor  or   such  register,  conditioned    to   pay    the 
pecuniary  value  of  the  personal  property  which  may  be  dis- 
posed of,  or  placed  beyond  the  control  of  the  court  or  party, 
by  the  execution  of  the  decree,  and  interest  thereon  from  the 
time  such  property  is  so  disposed  of,  or  placed  beyond  such 
control;  and  to  account  for  the  value,  rents  and  profits  of  any 
real  estate  transferred  by  the  operation  of  such  decree  ;  and 
further  to  abide  and  perform  such  decree  as  the  court  may 
render,  if  the  decree  taken  on  the  h'lU  pro  eoyifefiso  h  set  Aside,^- 
etc. — Code  of  1876,  §  383-1:.     The  statute  forms  a  system,  in- . 
tended  to  be  entire  and  complete,  touching  the  jurisdiction  the 
court  may  exercise  over  defendants  residing  without  the  State, 
and  in  every  line  manifests  care  and  solicitude  to  guaid  and 
protect  their  rights  and  interests. 

The  first  decree  rendered  in  the  original  suit  declared  a  lien 
for  the  payment  of  the  purchase-money,  the  amount  of  which 
had  been  ascertained  by  a  reference  to  the  register,  and  ordered, 
that  if,  with  interest  and  costs  of  suit,  it  was  unpaid  for  thirty 
days,  the  register  should  proceed  to  sell  the  lands  for  the  pay- 
ment thereof.  The  execution  of  a  statutory  bond  for  the  pro- 
tection of  the  defendant,  if  the  complainant  proceeded  to  exe- 
tion  within  eighteen  months,  was  not  expressly  required.  The 
omission   does   not   affect  the  regularity  of  the  decree,  as  it 
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would  have  been  affected  under  the  former  statute. — Holly  v, 
Biiss,  63  Ala.  387.  The  bond  is  not,  however,  less  an  essential 
now  than  under  the  former  statute,  when  it  was  error  to  render 
a  decree  against  a  non-resident  defendant  without  expressly 
requiring  that  it  should  be  given  as  a  condition  precedent  to 
the  execution  of  the  decree  before  it  became  absolute.  In  all 
the  properties  of  finality  and  conclusiveness,  of  which  the 
decree  was  wanting  under  the  former  statute,  it  is  wanting 
under  the  present  statute.  Whatever  may  be  its  form,  or 
terms,  the  law  incorporates  these  properties  into  the  decree, 
though  it  may  not  express  them ;  and  the  condition  precedent 
to  execution  is  impressed  upon  it,  though,  if  it  were  not  con- 
strued, as  it  must  be,  in  connection  with  the  statute,  an  imme- 
diate, unconditional  execution  would  be  authorized.  A  decree 
not  final  or  conclusive — contingent,  inchoate,  incapable  of  exe- 
cution except  upon  conditions ;  a  decree  which  will  become 
final  and  conclusive  only  after  the  expiration  of  eighteen 
months  from  its  rendition  ;  a  decree  giving  the  defendant,  for 
that  period,  a  day  in  court  to  open  it  and  defend  upon  the 
merits,  is  the  only  character  of  decree  the  court  was  authorized 
to  pronounce. — Holly  v.  Bass,  63  Ala.  387 ;  Lyon  v.  Rohhins^ 
46  111.  276  ;  Southe7m  Bank  v.  Humphreys,  47  Ih.  'ITi.  In 
form  and  terms,  the  decree  was  final ;  but,  in  fact  and  in  law» 
it  was  simply  provisional ;  subject  to  be'  set  aside,  on  an  appli- 
cation to  the  chancellor,  showing  a  meritorious  defense,  at  any 
time  within  eighteen  months  from  the  day  of  its  rendition. 
It  bears  a  close  resemblance  and  analogy  to  the  decree  nisi  of 
the  English  practice,  which  is  rendered  "  when  a  cause  is  called 
for  hearing,  and  the  defendant  does  not  appear  to  open  his 
answer.  Upon  proof  of  the  service  of  subp(ena  to  hear  judo;- 
ment,  the  court  will  enter  such  decree  for  the  plaintiff  as  his 
counsel  may  desire,  accompanying  it  with  a  clause  to  tlie  effect, 
.that  it  should  be  binding,  unless,  being  served  with  process, 
the  defendant  shall,  within  a  given  time,  show  cause  to  the 
contrary." — Freeman  on  Judgments,  §  10.  Every  decree  or 
judgment  must  be  construed  in  connection  with  the  pleadings 
on  which  it  may  be  founded,  and  in  the  light  of  the  law  con- 
ferring jurisdiction  on  the  court,  and  authorizing  its  rendition. 
Unless  we  impute  to  the  decree  error  and  irregularity  ;  unless 
we  give  to  its  terms  the  largest  significance  of  which  they  are 
capable,  and  dissociate  them  from  the  pleadings  upon  which 
the  decree  is  founded,  and  from  the  statute  conferring  on  the 
court  jurisdiction  to  render  any  decree,  we  must  read  this 
decree,  as  if  upon  its  face  were  written  :  This  d€<yree  is  not  ab- 
solute for  eighteen  nUmths  j  and  within  that  period  must  not  he 
executed,  unless  the  complainant  or  party  interested  executes  a 
Vol.  Lxzm. 
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hondpayahle^  approved,  and  with  condition,  as  required  hy  the 
statute. 

Within  six  months  after  the  rendition  of  the  decree  ;  in  less 
time  tlian  it  could  have  beCome  absolute  if  the  defendant  iiad 
been  served  personally  with  a  copy  thereof,  the  register  made 
sale  of  the  lands,  reported  the  sale  to  the  court,  and  it  was  con- 
iirmed,  without  the  execution  of  the  bond  required  by  the 
statute.  Construing  the  decree  in  connection  with  the  statute, 
as  it  must  be,  and  ought  to  have  been  construed,  it  did  not 
authorize  the  sale ;  and  the  sale  was  in  direct  violation  of  the 
provisions  and  prohibitions  of  the  statute.  It  is  not  to  be 
doubted,  that  if  exceptions  had  been  taken,  the  chancellor 
would  have  refused  confirmation,  and  ordered  a  resale  to  be 
conducted  in  conformity  to  the  statute.  Whether  the  sale  and 
eonfirmation  ought  to  be  pronounced  void,  as  is  earnestly  in- 
sisted by  the  counsel  for  the  appellant,  is  a  question  not  free 
from  difficulty,  upon  a  consideration  of  which  the  case  does  not 
compel  us  to  enter.  A  sale  without  a  decree  to  support  it  is  a 
nullity;  and  it  may  be  doubted  whether  a  mere  general  order' 
of  confirmation  can  impart  validity  to  it. — Minnesota  v.  St. 
Paul,  2  Wall.  640.  In  this  State,  Confirmation,  though 
essential  to  complete  the  sale,  and  though  parties  should  make 
timely  resistance,  or  be  concluded  by  it,  is  not  of  the  dignity 
and  importance  which  is  attached  to  it  in  courts  of  chancery 
generally.  Before  report,  and  before  there  can  be  confirma- 
tion, the  statute  requires  the  register,  immediately  on  the  sale, 
to  convey  to  the  purchaser.— Code  of  1876,  §  3208.  The 
theory  of  the  statute  seems  to  be,  that  confirmation  shall  be 
anticipated,  and  shall  follow  as  a  matter  of  course,  if  there  is 
not  litigation  of  the  sale.  Courts  of  equity,  after  confirma- 
tion, upon  a  proper  application,  will  intervene  to  set  aside  sales 
made  by  their  otficers,  or  under  their  process,  where  such  sales 
are  unconscientious,  inequitable,  or  have  been  conducted  in 
violation  of  law. — National  Bank  of  Metropolis  v.  Sprague, 
21  N.  J.  Eq.  458  ;  Mut.  Life  Ins.  Co.  v.  Sturges,  H3  N.  J.  Eq. 
328 ;  M^U.  Life  Ins.  Co.  v.  Goddard,  Lh.  482 ;  Henderson  v. 
ITerrod,  23  Miss.  455.  The  party  intervening  for  relief  must 
acquit  himself  of  a  want  of  diligence  in  resisting  confirmation ; 
when  he  will  stand  acquitted,  depends  upon  all  the  circum- 
stances of  the  particular  cage.  While  the  court  is  unwilling 
that  its  decree  or  process  shall  be  employed  to  work  illegality, 
injustice,  or  oppression,  and  willingly  intervenes  to  rectify  a 
misuse  or  abuse  of  either,  restoring  parties  to  the  condition  in 
whicli  they  were  before  the  wrongs  occurred,  it  is  only  the 
■diligent  they  are  active  to  serve. 

It  seems  impossible  fairly  and  justly  to  Impute  to  the  apj^el- 
lant  a  want  of  dilicjence  in  resisting  the  confirmation  of  the 
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sale.  Of  the  suit  he  had  only  constructive  notice,  and  the  ut- 
most effect  which  can  properly  be  given  to  such  notice,  is,  that 
it  shall  charge  the  party  only  with  notice  of  such  proceedings 
as  are  regular  and  in  conformity  tO  law.  It  would  be  a  harsh 
rule  that  would  charge  a  party,  drawn  into  the  court  only  by 
constructive  notice,  with  knowledge  of  irregularities  and  ille- 
gality in  the  proceedings,  though  such  knowledge  could  be 
fairly  imputed  to  a  party  wiio  had  appeared,  or  a  party  who 
had  the  opportunity  of  appearing  by  the  actual  service  of  pro- 
cess. Conceding  to  the  evidence  of  Hewitt  tjje  effect  claimed 
for  it  by  the  appellees,  it  shows  only  that  in  187?^,  near  or  quite 
two  years  after  the  sale  and  confirmation,  the  appellant  had  been 
informed  of  the  suit  and  of  the  sale.  There  is  no  room  for  the 
inference  that  he  had  been  informed  of  the  illegality  of  the  sale ; 
that  the  complainant,  in  violation  of  the  statute,  had  neglected 
to  give  the  required  bond,  without  which  a  valid  sale  could  not 
be  effected.  Knowledge  of  the  sale  is  essentially  different  from 
knowledge  that  it  was  invalid,  and  impeachable  because  invalid. 
If  he  had  knowledge  of  the  sale,  he  had  a  right  to  presume,  and 
to  rest  upon  the  presumption,  that  the  court,  its  officers,  and  the 
complainant  for  whose  beneiit  the  sale  was  made,  had  conformed 
to  the  statute,  from  which  the  proceedings  derived  whatever  of 
validity  can  be  attached  to  them. 

In  Holly  V.  Bass,  sujva,  we  expressed  the  opinion,  that 
the  failure  of  a  complainant  or  the  party  interested,  obtain- 
ing a  decree  of  sale  against  a  non-resident,  to  execute  the 
statutory  bond,  if  he  proceeded  to  execute  the  decree  before 
it  became  absolute,  would  "furnish  good  ground  for  refusing 
to  confirm  the  sale,  or  for  setting  it  aside,  if  moved  for  within 
a  reasonable  time."  It  may  be,  the  case  did  not,  of  necessity, 
require  an  expression  of  opinion  upon  this  point;  i)ut  ,ve  can 
perceive  no  substantial  reason  for  doubting  its  correctness.  The 
rule  is  very  general,  that  parties  impeaching  the  validity  of 
judicial  sales  must  move  within  a  reasonable  time. —  lluhhert  v. 
McCollum,  6  Ala.  225 ;  s.  c.  13  Ala.  289 ;  Daniel  v.  Moda- 
well,  22  Ala.  365;  McCaskellv.  Lee,  39  Ala.  131.  The  sale, 
though  inequitable,  or  illegal,  the  parties  may  confirm  by  acts 
in  pais ,'  and  this  is  especially  true  when  its  fruits  have  enured 
to  the  benefit  of  the  party  complaining.  A  confii-mation  m 
pais  in  a  court  of  equity  is  the  equilavent  of  a  judicial  confir- 
jnation. — Bed  us  v.  //«y^<?w,  43  Miss.  614  If  with  full  knowl- 
edge of  the  facts  a  party  should  take  and  hold,  or  should  claiin 
the  fruits  of  the  sale;  or  if  he  should  ac(|uiesce  until  subseipient 
interests  are  accpiired  in  the  lands,  and  improvements  have 
been  made,  rendering  it  difficult  to  place  the  purchaser  m  .y^^?^ 
tpw,  the  court  will  not  interfere  to  vacate  the  sale.  In  either 
of  these  cases,  there  is  much  of  reason  and  justice  of  an  estoppel 
Vol.  lxxui. 
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arising  from  the  conduct  or  tlie  silence  of  the  party  when  it  was 
a  duty  to  speak.  When  there  is  no  more  than  mere  pasgiveness, 
mere  inaction,  and  there  have  been  no  changes  made  in  the 
property,  and  the  purchaser  at  the  sale  is  the  party  obtaining 
the  decree,  the  rights  and  interests  of  subsequent  purchasers  not 
intervening,  no  certain  time  can  be  stated  within  which  the 
court  can  relieve.  The  interference  of  the  court  depends 
necessarily  upon  the  nature  of  each  case  and  the  circumstances 
of  the  parties. — Perry  on  Trusts,  5^§  228-29.  If  the  facts  are 
unknown  to  the  party  complaining,  or  have  been  concealed,  or 
he  has  been  without  the  country  ;  the  lapse  of  time,  short  of  the 
period  which  will  operate  a  bar  under  the  statute  of  limitations, 
is  of  less  importance  than  when  the  party  is  fully  informed,  and 
is  not  under  disability,  or  absent  from  the  State.  The  lapse  of 
time  relied  on  as  a  bar  to  relief,  a  little  more  than  five  years 
from  the  sale,  is  not  available  in  this  case.  During  four  years 
of  the  period  the  appellant  resided  without  the  State,  had  no 
information  that  the  sale  was  irregular  and  illegal ;  the  com- 
plainant was  the  purchaser  of  the  property,  has  made  no  im- 
provements, and  there  is  no  change  in  the  condition  of  the 
property,  or  in  the  situation  of  the  parties  which  will  prevent 
placing  them  in  statu  quo^  preserving  their  rights,  and  doing 
complete  justice  between  them. — Allore  v.  Jewell,  94  U.  S.  506. 
Nor  is  it  an  answer  to  the  prayer  for  relief,  that  the  property 
at  the  sale  commanded  its  full  value,  and  the  proceeds  were 
applied  to  pay  the  debt  of  appellant.  Men  can  not  be  de- 
prived of  their  property,  even  for  the  payment  of  just  debts, 
otherwise  than  by  due  process  of  law;  and  courts  can  not  take 
to  themselves  the  power  of  disposing  of  lands.  The  power, 
when  it  can  be  rightfully  exercised,  is  derived  from  the  law ;  and 
if  there  be  not  substantial  compliance  with  the  law  conferring 
the  power,  it  is  of  injury  to  the  party  who  is  to  be  disseized  of 
his  freehold.  If  upon  the  theory,  that  no  wrong  is  done  by  a 
sale  of  property  in  violation  of  law,  when  the  proceeds  of  sale 
are  applied  to  pay  a  just  debt,  parties  were  allowed  to  wield  the 
process  of  the  courts  in  their  own  favor,  exacting  the  measure 
of  justice  which  they  claimed,  however  rightfully,  it  is  manifest 
oppression  and  abuse  would  soon  follow,  and  private  rights 
would  be  subverted. — Sherman  v.  £oyce,  15  Johns.  447. 

The  sale  by  the  sheriff  was  a  mere  incident  to,  and  depen- 
dency of  the  sale  by  the  register.  In  the  absence  of  a  statute 
conferring  on  the  court  the  jurisdiction,  on  the  foreclosure  of  a 
mortgage,  or  upon  the  enforcement  of  the  lien  of  a  vendor  on 
lands,  a  court  of  equity  does  not  render  a  decree  for  any  balance 
of  the  mortgage  debt,  or  of  the  purchase-money,  which  may  re- 
main unpaid  after  a  sale  under  the  decree  of  foreclosure,  or  un- 
der the  decree  enforcing  the  lien. — Hunt  v.  Lewin,  4  Stew.  & 
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Port.  138 ;  Winfiton  v.  drowning,  61  Ala.  80 ;  Orchard  v. 
Hvghes,  1  Wall.  73.  The  statute  confers  on  the  court  jurisdic- 
tion to  render  such  decrees,  and  to  enforce  them  by  execution, 
only  when  "  the  property  ordered  to  sale  shall  have  been  sold, 
and  the  sale  confirmed,  and  the  balance  due  ascertained  by  the 
decree  of  the  court." — Code  of  1876,  §  3908.  The  balance  can 
not  be  ascertained,  nor  the  decree  rendered,  until  there  has  been 
a  sale  and  confirmation  by  the  court.  The  rendition  of  the  de- 
cree is,  of  consequence,  dependent  upon  the  prior  sale  and  its 
confirn)ation.  If  a  stranger,  in  good  faith,  should  beconie  a 
purchaser  at  a  sale  under  execution  issuing  on  the  decree  ren- 
dered upon  the  confirmation  of  a  sale,  which  was  subsequentl}' 
vacated,  his  rignts  would  probably  be  protected,  as  the}'^  would 
be  protected,  if  he  had  purchased  under  process  issuing  on  a 
judgment  or  decree  which  was  subsequently  reversed. — Marks 
V.  Chwles,  61  Ala.  304.  But  when,  as  in  the  present  ease,  the. 
party  obtaining  the  decree  becomes  the  purchaser,  it  is  of  his 
own  election  and  at  his  own  peril,  that  he  executes  the  decree ; 
and  the  vacation  of  the  prior  sale  will  operate  a  vacation  of  the 
subsequent  sale  dependent  upon  it  for  validity.  The  same  rea- 
sons of  policy  which  secure  to  an  innocent  purchaser  a  valid 
title,  do  not  exist  when  the  party  obtaining  an  erroneous  or  un- 
just decree  becomes  the  purchaser ;  and  it  would  be  simple  in- 
justice to  allow  a  party,  guilty  of  irregularity  or  illegality,  to 
profit  by  it.  The  full  measure  of  justice  to  him  is  restoration 
to  the  condition  in  which  he  was  when  the  irregularity  occurred. 
Marks  v.  Cowles^  sujfyra.  Subsequent  purchasers  from  him, 
having  notice  of  the  infirmity  of  his  title,  are  affected  by  it. 
There  is  no  doubt  that  Milner,  the  purchaser  from  the  company, 
had  full  notice  of  all  the  irregularities  attending  the  sales,  and 
knew  the  rights  of  the  appellant.  Xotice  to  him  was  notice  to 
his  wife,  as  whose  agent  or  trustee  he  acted  in  causing  the  con- 
veyance to  be  made  to  her  instead  of  himself,  as  was  originall}' 
intended. 

We  do  not  inquire,  whether  the  appellant  had  an  interest  in 
the  lands  sold  under  the  execution,  whicli  was  subject  to  be 
levied  on  and  sold.  The  quality  of  his  interest,  whether  he  can 
ever  acquire  the  legal  title,  or  the  terms  and  conditions  upon 
which  he  may  acquire  it,  are  in(juirie8  which  will  arise  and  can 
be  determined  properly,  only  when  he  may  claim  specific  per- 
formance of  the  contract  of  purchase.  The  only  I'elief  which 
can  now  be  afforded  him,  is  a  vacation  of  the  sale  by  the  sheriff', 
which  follows  from  a  vacation  of  the  prior  sale  upon  which  it 
was  dependent. 

The  decree  of  the  chancellor  must  he  reversed,  and  a  decree 
here  rendered  in  conformit}'  to  this  opinion. 
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McCoy  V.  Gentry. 

Bill  m  Etmity  to  have  Conveyance  of  Land,  absolute  on  its 
Face,  declared  a  Mortgage,  and  to  redeem. 

1.  Statute  of  limitations;  when  runs  in  favor  of  mortgagee  against  mort- 
gagor.— The  statute  of  limitations  run??  irnjfavor  of-  a  mortgagee  in  posses- 
sion against  the  mortgagor  out  of  possession. 

2.  Same;  ivhen  a  bar  to  a  bill  in  equity  to  have  absolute  conveyance  of 
land  decreed  a  mortgage,  and  to  redeem. — The  statute  of  limitations  is  a 
complete  defense  to  a  bill  in  equity  filed  by  a  grantor  in  a  conveyance  of 
land,  absolute  on  its  face,  to  have  the  conveyance  decreed  a  mortgage, 
and  to  redeem,  when,  at  the  time  the  bill  was  filed,  the  grantee  and  those 
claiming  under  him  had  held  independent  possession  of  the  conveyed 
premises  for  more  than  twelve  years,  during  which  time  neither  word  nor 
act  is  alleged  or  proved,  recognizing  the  grantor's  claim  to  the  land. 

3.  Same;  what  will  not  operate  to  remove  the  bar. — The  bar  of  the  statute 
of  limitations  in  such  case  can  not  be  avoided  by  proof  that,  at  the  time 
of  the  execution  of  the  conveyance,  there  was  a  parol  agreement  between 
the  grantor  and  grantee,  that  the  latter  should  hold  the  land  in  trust  for 
the  benefit  of  the  former,  wlien  the  proof  offered  to  establish  the  trust 
proves  also  that  the  real  design  of  tiie  parties  to  the  conveyance,  in  its 
execution,  was  to  hinder  and  defraud  the  grantor's  creditors. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  X.  S.  Graham. 

Tlie  bill  in  this  cause  was  filed  on  18th  September,  1879,  by 
Daniel  H.  Gentry  against  Leander  F.  McCoy  and  Jolin  F, 
Lewis,  to  have  a  conveyance  of  land,  absolute  on  its  face,  and 
reciting  a  moneyed  consideration,  executed,  as  alleged  in  the 
bill,  on  l-'th  May,  1866,  by  the  complainant  to  the  defendant 
McCoy  and  James.  F.  Waddell,  attorneys-at-law,  declared  a 
mortgage,  executed  to  secure  a  fee  of  $500,  M-Jiich  the  com- 
plainant had  agreed  to  pay  said  attorneys  in  the  event  of  their 
successful  defense  of  a  bill  in  equity,  which  had  been  filed 
against  him  in  the  Chancery  Court  of  Russell  county  by  one 
Rogers,  seeking,  as  purchaser,  a  specific  performance  of  a  eon- 
tract  for  the  purchase  of  the  land  conveyed  by  the  conveyance  to 
McCoy  and  Waddell;  and  for  redemption;  and  also  to  have 
set  aside  and  canceled  a  deed  from  complainant  to  Rogers,  and 
a  deed  from  Rogers  to  McCoy,  subsequently  executed,  and  con- 
veying the  same  land,  as  having  been  obtained  by  fraud  and 
undue  influence,  practiced  upon  the  complainant  by  the  de- 
fendant McCoy.  Lewis  was  made  a  party  defendant  as  a  sub- 
sequent purchaser  from  McCoy.  The  averments  of  the  bill, 
and  the  facts  disclosed  by  the  evidence,  necessary  to  an  under- 
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standing  of  the  points  decided,  are  stated  in  the  opinion.  Tlie 
defendants  separately  demurred  to  the  bill,  setting  up,  among 
other  things,  the  statute  of  limitations  of  ten  years.  The  demur- 
rer was  overruled  ;  and  afterwards,  on  a  submission  of  the  cause 
on  pleadings  and  proof,  a  decree  was  entered,  granting  relief  to 
the  complainant. 

The  decree  overruling  the  demurrers,  and  the  decree  grant- 
ing relief  to  the  complainant,  are  h«re  assigned  as  error, 

G,  D,  &  G.  W.  Hooper,  for  appellants. 

H,  C.  LiNDSEY,  contra. 

STOXE,  J. — Taking  the  averments  of  the  bill  and  the  tes- 
timony of  the  complainant,  Gentry,  as  true,  and  they  show  the 
following  state  of  facts  :  About  December,  1866,  Gentry  moved 
off  the  premises  in  controversy,  and  McCoy  moved  in  and  took 
possession.  He  continued  in  possession,  exercising  acts  of 
ownership  and  control  until  1872  or  73,  when  he  sold  to  Lewis^ 
and  the  latter  entered  and  occupied.  He  remained  in  quiet 
and  undisturbed  possesson  under  a  contract  of  purchase  from 
McCoy,  until  this  bill  was  liled  in  September,  1870.  During 
all  this  time  there  is  neither  averment  nor  proof  that  either 
McCoy  or  Lewis  did  any  act,  or  uttered  a  word  in  recognition 
of  any  right  or  interest  Gentry  may  have  or  assert  in  the  land. 
So  far  as  the  averments  or  proof  go,  McCoy  and  Lewis  have  all 
the  while  held  in  independent  right;  and  the  case  made  for 
complainant  seeks,  with  persistent  effort,  to  show  that,  from 
the  very  commencement,  McCoy  has  intended  to  appropriate 
the  lands  to  himself,  and  to  deprive  Gentry  of  them.  iSor  is 
there  a  word,  either  of  averment  or  proof,  that  Gentry  was  at 
any  time  ignorant  of  McCoy's  purpose.  True,  Gentry  charges 
in  the  bill,  but  does  not  testify,  that  about  the  time  McCoy 
took  possession— December,  1866 — he,  McCoy,  said  to  Gentry, 
''I  will  save  your  land  for  you,"  There  is  no  proof  of  this; 
but  if  there  were,  the  remark  is  very  ami>iguous.  The  suit 
with  Rogers  was  then  undetermined,  and  the  remark  may 
have  had  reference  to  that  undetermined  suit.  The  reversal  of 
that  decree  was  necessarily  implied  in  the  remark,  if  made,  for, 
as  the  case  then  stood,  it  was  decreed  to  be  the  property  of 
Rogers,  and  neither  Gentry  nor  McCoy  could  claim  it.  A  re- 
mark, so  indeterminate  in  meaning,  even  if  proved,  would  not 
be  a  safe  predicate  for  a  decree  determining  the  title  to  lands. 
So,  without  reference  to  the  writings  passed,  the  undisputed 
facts  are,  that,  for  more  than  twelve  continuous  years,  first  Mc- 
Coy, and.  then  Lewis,  holding  under  bin),  have  had  the  un- 
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broken,  undisturbed  possession  of  the  land,  exercising  all  the 
while  customary  acts  of  ownership  and  dominion. 

The  bill  in  this  case  has  another  phase,  which,  we  suppose, 
is  an  attempt  to  break  the  force  of  the  stubborn  facts  stated 
above.  It  charges  that  the  transaction  it  seeks  to  ON'erhaul,  had 
its  origin  in  a  retainer  of  Waddell  and  McCoy,  attorneys-at-law, 
by  Gentry,  to  defend  him  against  the  chancery  suit  of  Rogers, 
which  is  reported  in  40  Ala,  442.  The  averments  are,  that 
Gentry  promised  the  attorneys  a  fee  of  five  hundred  dollars, 
if  they  succeeded  in  gaining  for  him  said  chancery  suit  of 
Rogers.  It  then  charges  that  to  secure  the  payment  of  that 
fee,  he  conveyed  the  lands  in  controversy  by  absolute  deed  to 
said  attorneys,  on  a  recited  consideration  of  two  thousand  dol- 
lars paid ;  that  the  deed  was  intended  to  operate  as  a  mortgage, 
and  that  the  only  consideration  was  said  contingent  fee  of  live 
hundred  dollars,  no  money  being  paid  or  ])romised  by  McCoy  and 
Waddell.  The  retainer  and  the  execution  of  this  deed  were  of 
date  May  18,  1866.  No  explanation  or  reason  is  given  why 
this  conveyance  was  made  by  absolute  deed,  and  not  by  mort- 
gage. It  may  as  well  be  stated  here,  that  the  bill  makes  no 
charo;e  of  improper  conduct  against  Waddell.  Its  averments 
are  that  he  recognized  the  conveyance  as  a  mortgage  security, 
and  sold  and  conveyed  his  interest  to  McCoy  in  1867.  The 
bill  then  charges  that  the  deed  from  Gentry  to  Waddell  and 
McCoy  was  altered  by  McCoy,  or  throiigh  his  procurement,  by 
erasing  the  Hgure  1  before  the  figure  S,  so  as  to  make  it  appear 
it  was  executed  on  the  8th  of  May,  instead  of  the  18th  ;  and 
that  this  was  done  after  delivery,  without  the  knowledge  and 
consent  of  Gentry.  A  motive,  on  the  part  of  McCoy,  for  this 
alteration  is  attempted  to  be  shown,  in  this :  One  Sills  had  re- 
covered judgments  against  Gentry  on  tlie  16th  day  of  May, 
1866,  amounting  to  some  seventeen  liundred  dollars.  The  ar- 
gument is,  that  this  alteration  was  made  to  give  to  the  deed  the 
appearance  of  having  been  executed  before  the  Sills  judgments 
were  recovered.  It  was  at  that  time  a  debated  question  with 
the  profession,  whether  judgments  operated  as  liens  on  lands. 

The  case  of  Gentry  v.  Rogers  was  decided  jn  this  court  in 
favor  of  Gentry  in  the  early  part  of  the  year  1867.  By  that 
decision  it  was  determined  that  Rogers  was  not  entitled  to 
specific  performance,  and  his  bill  was  dismissed,  as  wanting  in 
equity.  It  was  also  announced  that  Rogers  was  remitted  to 
his  remedy  at  law,  if  he  had  any.  Not  having  paid  any  part 
of  the  purchase-money,  he  was.  of  course,  without  any  remedy 
by  suit  on  the  bond.  The  bill  in  this  case  charges  as  follows  : 
"Some  time  in  the  year  1867,  the  said  L.  F.  McCoy,  still  being 
of  counsel  for  your  orator  in  said  Supreme  Court,  in  anticipa- 
tion of  an  early  reversal  of  the  same  therein,  or  knowing  that 
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the  same  had  just  been  reversed,  and  the  bill  of  said  Rogers 
finally  dismissed,  went  to  said  Rogers,  against  whom  he  nad 
been  employed  to  protect  your  orator's  interest,  and  obtained 
from  him  a  written  agreement,  that  he,  the  said  Rogers,  M'onld 
■convey  to  him,  the  said  McCoy,  all  the  right  and  interest  he, 
the  said  Rogers,  possessed  in  said  land,  and  turn  over  your 
orator's  bond  thereto  executed  in  December,  1859,  in  consid- 
eration that  said  McCoy  would  pay  the  cost  of  said  cause  of 
Rogers  against  your  orator."  This  averment  suggests  the  fol- 
lowing reflection  :  It  tirst  leaves  it  in  doubt  whether  the  suit 
of  Gentry  v.  Rogers  had. been  decided  by  this  court,  and  then 
avers  that  Rogers,  who  had  obtained  a  decree  in  the  court 
below,  securing  to  him  a  valuable  tract  of  land,  sold  and  sur- 
rendered all  interest  he  had  in  said  land  to  the  attorney  of  his 
adversar}',  for  the  paltry  consideration  that  the  latter  would 
pay  the  cost  of  the  suit. 

The  bill  proceeds :  "  About  a  week  after  the  execution  of 
said  written  agreement  between  said  McCoy  and  Rogers,  and 
after  the  reversal  of  said  cause  in  said  Supreme  Court,  and 
the  dismissal  thereby  of  Rogers'  bill  for  specific  performance, 
but  which  facts,  as  well  as  tlie  design  of  said  McCoy,  and  his 
said  agreement  with  Rogers,  were  all  unknown  to  your  orator, 
said  McCoy  directed,  and  had  your  orator  to  make  a  deed  to 
said  land  to  said  Anthony  Y.  Rogers."  This  deed  recited  a 
consideration  of  thirty-two  hundred  d<  liars  paid,  while  the  bill 
avers  nothing  was  paid.  The  bill  fails  to  aver  any  representa- 
tion made,  or  inducement  offered  by  McCoy  to  Gentry,  as  a 
motive  for  executing  this  deed.  Is  this  not  a  very  strange 
account  of  a  real  transaction  ?  Gentry  was  contesting,  severely 
contesting  Rogers'  right  to  recover  the  land,  and,  to  this  end, 
employed  counsel  to  represent  him,  promising  them  a  liberal 
fee  for  their  services,  if  successful.  lie  had  received  nothing 
of  the  purchase-money  promised  by  Rogers,  and  did  not  know 
the  suit  had  been  decided  in  his  favor.  Yet,  without  any  con- 
sideration paid  or  promised,  he  conveyed  this  very  land  to  the 
very  fiian  whose  claim  he  was  thus  contesting,  without  any 
knowledge  or  information  that  it  was  to  be  reconveyed  either 
to  him,  or  to  his^  counsel,  to  whom  he,  Gentry,  had  previously 
conveyed  the  title.  And  the  only  explanation  he  offers  is,  that 
McCoy,  his  counsel,  "directed  and  had"  him  to  do  so.  This 
averment  makes  a  heavy  draft  on  credulity.  The  bill  then 
avers  that  a  few  days  afterwards — in  the  spring  of  1867 — 
Rogers  conveyed  the  land  to  McCoy. 

There  al*e  other  features  of  this  bill  equally  damaging  to 
Gentry,  The  administrator  of  Sills  had  filed  a  bill  agamst 
Gentry  and  McCoy,  charging  fraud  in  the  conveyances  men- 
tioned  above,  and   charging  against   McCoy   the   fraudulent 
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alteration  of  the  deed,  averred  in  this  bill.  That  bill  was  an- 
swered by  Gentry  under  oath.  He  denied  the  fraud  charged, 
and  answered  that  the  conveyance  was  a  real  sale,  vesting  a  fee 
simple  title  in  Waddell  and  McCoy,  and  that  they  had  paid 
him  for  the  land.  In  that  sworn  answer  is  the  fQllovving  par- 
agraph, which  sheds  an  additional  unfavorable  light  on  the 
claim  now  asserted  by  Gentry:  ''Defendant  [Gentry]  admits 
that  he  filed  his  petition  in  the  U.  S.  court,  and  was  adjudged 
a  bankrupt  in  1867  or  1868,  and  that  John  L.  Pennington  is 
his  assignee,"  etc.  N^ow,  whether  Gentry's  deed  to  Waddell 
and  McGoy  was  an  absolute  conversance,  or  a  mortgage,  he 
seems  to  have  used  it  in  the  former  capacity,  in  defending 
against  Sills'  administrator,  and  there  is  room,  at  least,  for 
inference,  that  the  bankrupt  assignee  was  kept  at  bay  by  force 
of  its  terms.  There  is  no  legal  proof  of  the  bankruptcy  to 
be  found  in  this  record.  If  there  were,  that  itself  would  b& 
sufficient  to  defeat  Gentry's  present  suit. — Boiling  v.  Munchus, 
59  Ala.  482. 

The  averment  in  the  present  bill,  relating  to  that  sworn 
answer,  is,  that  McCoy  "  had  prepared  for  your  orator  an  an- 
swer in  said  cause,  under  oath,  affirming  that  said  conveyance 
of  land  to  Waddell  and  McCoy  was  a  cmweyance  m  fee  simple. 
and  without  any  condition  ;  that  the  transfer  of  said  personal 

Eroperty  was  for  a  sufficient  money  consideration  paid  by  said 
.  F.  McCoy  to  your  orator.  But  your  orator  states  that  he 
was  ignorant  in  fact  of  the  statements  made  in  said  answer, 
and  that  the  same  was  made  by  him  only  under  the  intluence 
and  by  the  direction  of  his  said  solicitor,  McCoy." 

We  have  stated  all  this  bill  contains  in  explanation  of  that 
sworn  answer,  or  of  its  strange  averments.  They  certainly 
present  the  complainant  in  no  favorable  light.  Three  solemn 
transactions,  each  one,  unexplained,  furnishing  the  strongest 
evidence  that  Gentry  made  an  absolute  disposition  of  the  lands, 
and  little  or  no  excuse  offered  why  either  was  done.  And,  as 
to  the  sworn  answer,  the  attempted  excuse  of  "ignorance"  of 
the  contents  is  certainly  very  unsatisfactory.  An  oath  should 
be  the  most  sacred  of  assertions ;  and  yet,  without  knowing  it& 
contents,  this  complainant  avers  and  testifies  he  made  oath  to 
the  answer  in  chancery,  simply  because  his  counsel  told  him 
it  was  all  right,  and  told  him  to  make  the  affidavit.  There  is 
but  one  plausible  explanation  of  this  conduct  of  complainant, 
and  that  is,  that  he  was  seeking  thei'eby  to  place  his  property 
beyond  the  reach  of  his  creditors.  And  it  seems  he  succeeded, 
alike  against  Sills'  administrator,  and,  ^;<?/'c'A«wc€,  the  bankrupt 
court.  If  this  was  his  purpose,  chancery  will  grant  him  no 
relief. — King  v.  King^QX  Ala.  479. 
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While  we  have  felt  it  our  dnty  to  comment  thus  unfavor- 
ably on  tlie  conduct  of  the  complainant,  as  shown  in  his  bill 
and  in  his  testimony,  there  is  much  in  the  conduct  of  McCoy, 
as  shown  in  this  record,  which  needed  explanation,  and  which, 
if  untrue,  he  could,  at  least,  have  denied,  and,  to  some  extent, 
have  disproved  by  other  testimony.  He  has  neither  testified, 
nor  offered  evidence  in  his  own  exculpation.  The  general 
aspect  of  the  case  is,  that  Gentry  and  McCoy  had  a  common 
purpose  to  hinder  and  defraud  the  creditors  of  the  former,  and 
that  the  latter  determines  to  hold  the  stake  acquired.  No 
court  will  grant  active  relief  to  either  party  in  such  unholy 
alliance.  So,  without  announcing  absolutely  that  the  principle 
last  announced  is  a])plicable  to  tlie  facts  of  this  case,  we  are 
within  safe  bounds  when  we  affirm  that  the  effort  to  take  this 
case  without  the  influence  of  the  statute  of  limitations,  if  suc- 
cessful, would  lead  to  the  conclusion  that  the  real  design  of  the 
conveyance  was  to  defraud  Gentry's  creditors.  The  proof 
offered  to  establish  tlie  trust,  proves  the  fraud  as  well ;  and 
furnishes  no  excuse  why  the  statute  of  limitations  should  not 
be  held  a  bar. 

This  case,  then,  must  be  determined  on  the  flemurrer,  setting 
up  the  statute  of  limitations  of  ten  years.  As  we  have  shown 
above,  McCoy,  and  Lewis  claiming  under  him,  had  held  inde- 
pendent possession  of  the  premises  for  more  than  twelve  years 
when  this  suit  was  brought.  During  all  that  time,  neither 
word  nor  act  is  alleged,  or  proven,,  recognizing,  in  the  least. 
Gentry's  claim  to  the  land.  This  is  a  complete  bar  to  his 
recovery,  no  matter  how  clear  his  original  title  may  have  been. 
The  gravamen  of  the  bill  is,  that  Gentry  is  a  niortgagor,  seeking 
to  redeem.  The  statute  of  limitations  runs  in  favor  of  a 
mortgagee  in  possession,  against  the  mortgagor  out  of  posses- 
sion.— Bifrd  V.  McDaniel^  33  Ala.  18;  Cmjh  v.  Wilkins,  57 
Ala.  108.' 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  the  complainant's  bill.  Let  the  costs  of 
the  original  suit,  and  the  costs  of  appeal,  both  in  the  court 
below  and  in  this  court,  be  paid  by  the  appellee. 
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DaA\  son  i?.  Burrus  4&  Williams. 

Bill  in  Efiuity  to  foreclose  Mortgage. 

1.  Alienation  of  wife^s  homestead;  examination  separate  and  apart 
from  the  husband  not  required. — The  examination  of  the  wife  separate 
and  apart  from  the  husband,  tonchin":  her  vohmtary  signature  and 
assent  to  a  Jiiortgage  or  other  alienation  of  the  homestead,  is  not  recjuired 
when  the  homestead  is  the  property  of  the  wife ;  l)ut  only  wlien  it  be- 
longs to  the  husband. 

2. '  Conveyance  by  ivife;  ignorance  of  contents  when  signed,  insufficient 
to  avoid. — A  married  woman  can  not  avoid  the  legal  effect  of  her  signa- 
ture to  a  mortgage  C'r  other  conveyance,  otherwise  valid,  by  merely 
showing  that,  when  she  signed  it,  she  neglected  to  read  it,  and  was 
ignorant  of  its  contents.  The  reasonable  presumption,  in  the  absence 
of  proof,  is,  that  she  was  of  sufficient  intelligence  to  be  able  to  read,  and 
her  ignorance  will  be  attributable  to  her  own  neglect. 

3.  Statute  requiring  suits  to  he  brought  in  name  of  beneficial  owner  does 
not  apply  to  suits  in  equity. — Section  2890  of  the  Code  oi  187(5,  requiring 
that  actions  upon  contracts,  express  or  implied,  fof  the  payment  of 
money,  to  be  "prosecuted  in  the  name  of  the  party  really  interested," 
whether  he  has  the  legal  title  or  not,  does  not  apply  to  suits  in  eijuity. 

4.  When  trustee  may  file  bill  in  his  ov:n  name  to  foreclose  mortgage. 
An  agent  or  trustee,  intrusted  with  the  exclusive  control  and  manage- 
ment of  money  of  his  principal  or  beneficiary  for  the  purpose  of  lending 
it  on  intere.st,  having,  without  disclosing  his  principal's  name  in  the 
transaction,  made  a  loan  thereof,  taking  a  note  therefor  in  his  own  name, 
secured  by  mortgage  on  land,  which  conveys  the  land  to  him,  may  main- 
tain, in  his  own  name,  a  bill  in  equity  to  foreclose  the  mortgage,  the 
purpose  of  the  suit  being  to  reduce  the  money  loaned  to  possession,  an 
active  duty  imposed  on  him  by  the  trust. 

5.  Same;  beneficiary  not  a  necessary  party. — The  principal  or  bene- 
ficiary, in  such  case,  while  he  may  be  a  proper  party,  is  not  a  necessary 
party  to  the  bill. 

6.'  Exhilnts  to  hill  in  equity;  may  be  proved  viva  voce  at  hearing,  on 
proof  of  loss. — Exhibits  to  a  bill  in  equity  may  be  proved  viva  voce  at 
the  hearing  without  the  production  of  the  originals,  when  they  are  shown 
to  have  been  lost ;  and  if  the  defendant  is  entitled  to  one  day's  notice 
under  the  rules  of  practice,  a  failure  to  object  to  the  ofiered  proof  on 
that  specific  ground,  is  a  waiver  of  it. 

7.  Usury;  statute  of  Georgia  constrtied. — A  reasonable  construction  of 
the  statute"  of  Georgia,  approved  February  24th,  1875,  fixing  the  legal 
rate  of  interest  in  that  State  at  seven  per  cent,  per  annum,  and  author- 
izing a  conventional  rate  of  twelve  per  cent,  per  annum,  by  special  agree- 
ment of  the  parties,  and  providing  that  ''it  shall  not  be  lawful "  to 
charge  a  rate  of  interest  greater  than  that  authorized,  but  not  declaring 
whether  usury  shall  vitiate  the  entire  contract,  or  render  it  void  only  for 
the  interest  unlawfully  charged,  is,  that  the  penalty  for  usury  is  intended 
to  be  only  a  forfeiture  of  the  entire  interest  charged,  and  that  a  recover)' 
can  only  be  had  for  the  principal. 

8.  Same;  when  court  of  equity  will  not  give  interest  on  contracts  tainted 
by. — When  a  mortgagor,  as  complainant,  seeks  equitable  relief  against 
usury,  he  is  usually  required  to  do  equity  by  paying  or  tendering  the 
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principal  with  legal  interest ;  but  when,  as*  in  this  case,  the  foreclosure 
of  a  mortgage  securing  a  debt  tainted  with  usury  is  sought  by  the  mort- 
gagee, and  the  usury  is  pleaded,  no  interest  can  be  recovered. 

Appeal  from  Russell  Chancery  Court. 

Heard  before  Hon  John  A.  Foster. 

The  bill  in  this  cause  was  iiled  on  17th  April,  1877,  by  Bnr- 
ru8  &  Williams,  a  mercantile  partnership  residing  and  carrying 
on  business  in  the  city  of  Columbus,  in  the  State  of  Georgia, 
against  William  Dawson  and  Barbara  Dawson,  his  wife,  for  the 
purpose  of  foreclosing  a  mortgage  executed  by  said  defendants 
on  27th  March,  1875,  conveying  a  tract  of  land  siutate  in  Rus- 
sell county  in  this  State,  the  equitable  separate  estate  of  Mrs. 
Dawson,  the  legal  title  to  which  was  in  one  Dudley,  as  her  trus- 
tee, and  securing  a  note  signed  by  both  defendants  for  S223.50 
and  dated  27tli  March,  1875,  at  Columbus,  Georgia.  Copies  of 
the  note  and  mortgage  were  made  exhibits  to  the  bill.  The 
mortgage  was  attested  by  two  witnesses  and  recorded  ;  but  it 
was  neither  acknowledged  nor  probated.  The  land  conveyed 
by  the  mortgage  contained  about  three  hundred  and  forty-tive 
acres,  and  embraced  the  defendants'  homestead.  The  cause  was 
before  this  court  at  a  former  term,  when  the  decree  of  the 
chancellor  was  reversed,  and  it  remanded. — See  Burrus  cfe  Wil- 
liains  V.  Dawson^  06  Ala.  476.  After  the  remandment,  the  bill 
was  amended  by  adding  the  trustee  as  a  party  defendant.  The 
defenses  set  up  by  the  defendants  in  their  answers,  and  the 
facts  disclosed  by  the  evidence,  necessary  to  an  understanding 
of  the  points  decided,  are  sutficiently  indicated  in  the  opinion. 

At  the  fall  term,  1881,  on  a  submission  of  the  cause  "for  a 
decree  of  reference,"  a  decree  was  entered,  ordering  the  register 
to  state  .an  account,  and  ascertain  and  report  how  much,  if  any 
thing,  was  due  on  the  debt  secured  by  the  mortgage,  directing 
how  the  account  sliould  be  stated  ;  ordering  him  further  to  "  as- 
certain and  report  what,  if  any  usury  may  be  in  said  debt ; " 
and  reserving  for  future  consideration  "all  other  questions  of 
whatever  character,  involving  the  rights  and  equities  of  the 
parties  in  this  cause."  On  the  reference  had  before  the  register 
under  this  decree,  the  complainants  introduced  in  evidence, 
among  other  things,  the  original  of  their  mortgage,  and  also  the 
copy  of  the  note  exhibited  to  the  bill.  To  the  copy  of  the  note 
the  defendants  objected,  but  their  objection  was  overruled,  and 
they  excepted.  At  the  spring  term,  1882,  the  cause  was  submitr 
ted  for  final  decree  on  the  register's  report  and  exceptions 
thereto,  h'led  on  behalf  of  the  defendants,  and  on  pleadings  and 
proof.  On  this  subnn'ssion  proof  of  the  execution  and  loss  of 
the  note,  and  of  its  contents  Wiis  made  before  the  chancellor  ;  and 
a  decree  was  rendered  overruling  the  defendants'  plea  of  usury, 
and  ordering  the  payment  to  the  complainants  of  the  sum  of 
Vol.  i.xxui. 
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$224.72,  the  amount  reported  by  the  register  as  due  on  the 
mortgage  debt,  and,  in  default  of  payment  thereof  within  ten 
days,  a  sale  of  the  premises  conveyed  by  the  mortgage. 
The  errore  here  assigned  are  based  on  this  decree. 

A.  A.  DoziER  and  "Wm.  H.  Barnes,  for  appellant. 

James  M.  Russell  and  Geo.  D.  &  Geo.  W.  H<x)per,  contra. 

SOMERVILLE,  J. — When  this  case  was  last  before  us  on 
appeal  {Burrus  cfc  Williams  v.  Dawson^  QQ  Ala.  476),  we  sus- 
tained the  mortgage,  for  the  foreclosure  of  which  the  bill  was 
filed,  as  a  valid  incumbrance  upon  the  lands  conveyed,  which 
were  held  to  be  the  equitable  separate  estate  of  the  wife,  and 
liable,  therefore,  to  be  charged  and  conveyed  by  her  as  if  she 
were  a  feme  sole. 

The  claim  of  homestead  sought  to  be  set  up  in  the  mortgaged 
lands  is  clearly  without  merit.  These  lands  are  the  property  of 
the  wife,  Mrs.  Barbara  Dawson,  and  not  of  her  husband,  being 
her  equitable  separate  estate.  In  such  cases  it  is  not  necessary 
that  the  wife  should  be  examined  separate  and  apart  from  her 
husband,  touching  her  voluntar}'  signature  and  assent.  Such  an 
examination  is  required  only  where  the  property  mortgaged,  or 
alienated  is  owned  by  the  husband.  This  was  the  state  of  the 
law  in  March,  1875,  at  the  time  of  the  execution  of  the  mort- 
gage, as  it  is  now. —  Weiner  v.  Sterling^  61  Ala.  98 ;  Const. 
1868,  Art.  14,  ^  2;  Acts  1872-73,  pp.  64-65 ;  Const.  1875,  Art. 
10,  §  2 ;  Code  (1876),  §  2822. 

The  evidence  fails,  in  our  opinion,  to  show,  that  the  execu- 
tion of  the  mortgage  was  obtained  by  fraud  or  misrepresenta- 
tion. It  is  shown,  it  is  true,  that  when  Mrs.  Dawson  signed 
the  instrument  she  neglected  to  read  it,  and  she  testifies  that 
she  did  not  know  it  conveyed  the  land  in  (question.  We  must 
presume  that  her  alleged  ignorance  is  attributable  to  her  own 
neglect,  as  the  reasonable  presumption,  in  tlie  absence  of  proof 
to  the  contrary,  is,  that  she  was  of  sufiicient  intelligence  to  be 
able  to  read.  Such  a  plea  can  not  avail  to  avoid  the  legal  ef- 
fect of  a  signature  otherwise  valid. — Gittter  v  Pickett.,  61  Ala. 
387. 

The  bill  is  properly  filled  in  the  name  of  the  present  com- 
plainants, Burrus  <k  Williams,  who  are  the pat/ees  of  the  note 
and  also  the  mortgagees.  It  is  immaterial  that  the  money  be- 
longed to  one  Feiix  Burrus,  as  the  complainants  were  entrusted 
with  its  exclusive  control  and  management  for  the  purpose  of 
lending  it  on  interest,  and  the  transaction  was  one  entirely  be- 
tween the  parties,  Felix  Burrus  being  altosjether  unknown  as 
having  any  interest  in  the  subject-matter.  The  cestui  t/iie  trust. 
8 
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in  such  cases,  may  be  a  proper  party,  but  he  is  not  a  necessary 
one.— 2  Perry  on  Trusts  (3d  Ed.),  §  874;  1  Ih.  §§  329,  330; 
Huekahee  v.  Swoope,  20  Ala.  491 ;  Blevins  v.  Buck,  26  Ala. 
292 ;  Hitchcock  v.  IT.  S.  Bank,  7  Ala.  388.  The  complainants 
are  not  mere  nominal  or  naked  trustees,  but  trustees  of  an  ex- 
press trust,  with  active  duties  imposed  on  them,  and  the  pur- 
pose of  the  suit  is  to  reduce  the  money  loaned  to  possession. 
This  they  have  a  right  to  do  as  a  necessary  power  in  the  proper 
and  continued  execution  of  their  agency,  which  is  a  strictly 
iiduciary  one. — 2  Jones  on  Mortg.  §  1383 ;  Sill  v.  Ketchahi, 
Harr.  (Mich.)  Ch.  423.  It  is  proper  to  add,  that  section  289(> 
of  the  Code  (1876),  requiring  all  "actions''  upon  contracts  ex- 
press or  implied,  for  the  payment  of  money,  to  be  "  prosecuted 
in  the  name  of  the  party  redU.y  interested,  whether  he  has  the 
legal  title  or  not,"  has  no  application  to  courts  of  equity,  but 
only  to  proceedings  in  courts  of  common  law. 

There  was  no  error  in  the  chancellor's  allowing  proof  of  the 
exhibit  to  the  bill  viva  voce,  without  production  of  the  original^ 
which  was  shown  to  have  been  lost.  The  powers  of  the  chan- 
cellor in  this  respect  were  certainly  as  great  as  those  of  the 
register,  whose  neglect  in  this  particular  the  action  of  the  chan- 
cellor was  intended  to  supplement.  •  If  the  opposite  party  was 
entitled,  under  the  rules  of  practice,  to  one  day's  notice,  they 
should  have  objected  on  this  s])ecitic  ground.  A  failure  to  do 
■s<»  operated  as  a  waiver. — 66th  Rule  Ch.  Prac,  Code,  1876, 
p.  170;  17th  Rule  Ch.  Pr.,  Ih.  p.  164;  1  Brick.  Diij.  p.  749, 
j^  1627. 

It  is  insisted  that  the  chancellor  erred  in  ruling  tfiat  the 
mortgage  debt  was  not  usurious. 

It  is  needless  to  discuss  the  (juestion  as  to  the  law  by  which 
the  present  contract  is  to  be  governed,  that  of  Alal)ama  where 
it  was  executed,  or  that  of  Georgia  where  it  bears  date.  The 
authorities  ai-e  greatly  conflicting  touclnng  contracts  of  this 
nature,  in  which  the  matter  of  usury  is  involved. — Tyler  on 
Usury,  79  et  seq. ;  Story  on  Conflict  of  Laws,  §§  291-92,'280;  2 
Jones  on  Mort.  jjjj  656-661;  Whait.  on  Confl.  Laws,  ^§  510, 
508 ;  Moore  v.  Davidson,  18  Ala.  209 ;  1  Daniel  on  Xegot. 
Instr.  ^ij  639,  923 ;  Bullard  v.  Thompson,  35  Tex.  313. 

The  defendants  have  set  up  the  defense  of  usury  both  under 
the  laws  of  this  State  and  of  Georgia,  introducing  a  statute  of 
the  latter  State,  approved  February  24th,  1875,  which  fixes  the 
legal  rate  of  interest  at  s&i^rn  per  cent,  per  annvrn,  and  au- 
thorizes a  conventional  rate  of  tioelve  per  cent.  p>er  annMin,  by 
special  agreement  of  the  parties.  The  language  of  the  act  is, 
tliat  "  it  shall  not  be  lawful ''  to  charge  a  rate  of  interest  greater 
tjjan  that  authoriy-ed;  but  it  is  not  declared  whether  a  charge  of 
usury  shall  vitiate  the  entire  contract,  or  render  it  void  only  for 
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the  interest  unlawfully  charged.  A  reasonable  construction  of 
the  act  is,  that  the  penalty  for  such  usury  is  intended  to  be  only 
a  forfeiture  of  the  entire  interest  charged  over  and  above  the 
principal,  and  that  a  recovery  can  be  had  for  the  principal. 
Such  is  the  construction  adopted  by  the  Supreme  Court  of 
Georgia  in  Lanier  v.  Cox,,  65  Ga.  265,  where  this  statute  is  con- 
strued, and  we  think  it  the  correct  interpretation  of  the  legisla- 
tive purpose.  If  this  decision  were  before  us  as  evidence,  we 
might  take  it  as  conclusive,  as  the  construction  of  the  statute  of 
a  sister  State  by  her  highest  judicial  tribunal. 

The  statutes  of  this  State,  in  like  manner,  only  operate  to 
render  such  contracts  voidable  to  the  extent  of  the  interest 
charged,  declaring  that  they  ''can  not  be  enforced  except  as  to 
the  principal." — Code,  ^  2092 ;  Bradford  v.  Daniel,  65  Ala. 
133. 

The  principal  of  the  mortgage  debt,  as  originally  created, 
was  only  two  hundred  dollars.  It  is  manifest  that  the  interest 
charged,  which  is  twenty-three  dollars  and  a  half  for  seven 
months,  is  not  only  in  excess  of  the  legal  rate  of  interest  in 
Alabama,  but  also  of  the  conventional  rate  of  twelve  per  cent, 
allowed  in  Georgia. 

The  effect  of  this  is  to  forfeit  the  entire  interest,  inasmuch 
as  the  mortgagees  are  the  active  parties  seeking  the  aid  of  the 
court  to  enforce  tlieir  claim  by  a  foreclosure,  and  usury  is  set 
up  as  a  mere  defense. — Hunt  v.  Acre,  28  Ala.  580 ;  1  Whart. 
on  Contr.  §  469;  Tyler  on  Usury,  4-18.  Where  the  mort- 
gagor, or  borrower,  seeks  equitable  relief  against  usury  as  a  com- 
plainanf,  himself  invoking  the  aid  of  a  court  of  equity,  he  is 
usually  required  to  do  equity  by  paying  or  tendering  the  prin- 
cipal with  legal  interest. — Edava  v.  Elmore,  50  Ala.  587 ; 
lililf elder  v.  Carter,  64  Ala.  527 ;  Morgan  v.  Scher7nerAorn, 
19  Amer.  Dec.  449.  "The  ground  of  this  distinction,"  as  ob- 
served by  Mr.  Story,  "  is,  that  a  court  of  equit)'  is  not  posi- 
tively bound  to  interfere  in  such  cases  by  an  active  exertion  of 
its  powers ;  but  it  has  a  discretion  on  the  subject,  and  may  pre- 
.'^cribe  the  terms  of  its  interference,  and  he  who  seeks  equity 
at  its  hands  may  well  l)e  required  to  do  equity.  But,  in  the 
other  case,  if  equity  should  relieve  the  lender,  who  is  plaintiff, 
it  would  be  aiding  a  wrong-doer,  who  is  seeking  to  make  the 
court  tlie  means  of  carrying  into  effect  a  transaction,  manifestly 
wrouij  and  illegal  in  itself." — 1  Story's  Eq.  Jur.  (12th  Ed.), 
§  301. 

There  is  nothing  in  the  other  assignments  of  error  affecting 
the  merits  of  the  cause. 

The  costs  of  this  appeal  will  be  taxed  equally  between  the 
appellants  and  appellees. 

The  decree  of  the  chancellor  is  reversed',  and  a  decree  will 
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be  rendered  in  this  court,  adjudging  the  complainant  to  be  en- 
titled to  recover  the  sum  of  two  hundred  dollars,  the  principal 
of  their  mortgage  debt,  less  a  credit  for  the  sum  of  $59.35,  as 
of  December  i,  1875,  with  lawful  interest  only  from  March 
17,  1882,  the  date  of  the  chancellor's  decree;  and  for  this  sum 
a  foreclosure  of  the  mortgage  debt  will  be  decreed  upon  the 
lands  described  in  the  bill. 


Robertson  i\  Bradford. 

£iU  in  Equity  hy  Purchaser  at  Adniintstrator'' s  Sale  to  erv- 
join  Action  of  Ejectment  hy  Heir. 

1.  Hale  of  decedent's  land;  when  void. — An  order  of  the  probate  court 
for  the  sale  of  a  decedent's  land,  based  on  an  application  which  does  not 
allege  the  existence  of  facta  upon  which  the  jurisdiction  of  the  court  is  . 
made  by  statute  to  depend,  is  coram    nan  judice  and  void ;  and  a  sale 
made  in  pursuance  thereof  is  a  nullity. 

2.  Wheti  parties  estopped  to  assail  judicial  proceedings. — No  jjerson, 
whether  sui  juris,  or  under  disability,  who  has  received  and  retains  the 
fruits  of  aiudicial  proceeding,  can  be  heard  to  assail  it  either  for  irregu- 
larity or  illegality,  to  the  prejudice  of  others,  who  have  in  good  faith  re- 
lied and  acted  up<m  it ;  and  in  the  application  of  this  principle,  it  is  ira- 
niaterial  that  the  proceeding  is  void  for  want  of  jurisdiction  in  the  court 
entertaining  and  .sanctioning  it. 

3.  When  heir  estopped  from  setting  up  letjal  title  to  land  sold  under  void 
order  of  probate  court. — Where  an  administrator  sells  land  of  his  intestate 
under  a  void  order  of  the  probate  court  for  its  full  value,  and  the  pur- 
cha.se-money  is  i>aid  to,  and  used  by  the  administrator  in  paying  the 
debts  of  the'  estate,  and  in  the  maintenance  of  a  sole  and  miiior  heir, 
such  heir,  not  having  made  or  tendered  restitution  of  the  purchase- 
money,  is  estopped  in  ecjuity  from  asserting  his  legal  title  to  the  prejudice 
of  the  purchaser  or  his  imvies. 

4.  iVhen  assignments  of  error  considered  as  iraiced. — Assignments  of 
error,  which  are  hot  insisted  on  in  argument,  will  be  regarded  as  waived. 

Appeal  from  Macon  Chancery  Court. 

Heard  before  lion.  N.  S.  (tkaham. 

The  bill  in  this  cause  was  iiled  on  10th  July,  1882,  by  Joseph 
W.  Bradford  against  Chlotilde  Ilol)ert8on,  to  enjoin  an  action 
of  ejectment  brought  by  her  against  him  in  the  Circuit  Court 
of  Macon  county,  for  the  recovery  of  a  certain  lot  of  land  sit- 
uate in  the  town  of  Tuskegee.  As  appears  from  the  averments 
of  the  bill,  and  from  the  evidence,  E.  A.  Ligon  departed  this 
life  intestate,  in  18*>3,  seized  and  possessed  of  said  lot,  and 
leaving  as  his  only  heir  at  law  his  daughter,  Chlotilde  Ligon, 
who  was  then  a  minor  of  tender  years ;  and  soon  thereafter  R. 
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F.  Ligon  was  duly  appointed  the  administrator  of  his  estate. 
On  15tli  August,  1863,  said  administrator  liled  in  the  Probate 
Court  of  Macon  county,  in  whieli  the  administration  of  said 
estate  was  pending,  a  petition,  setting  forth  that  said  estate  was- 
indebted,  that  it  was  "  necessary  to  sell  property  to  pay  the 
debts  of  said  estate,"  and  that  "  it  would  be  more  to  the  inter- 
est of  all  the  parties  to  sell  the  house  and  lot  [in  controversy] 
than  the  personal  estate ;"  and  praying  a  sale  thereof  for  tfie 
payment  of  debts.  On  this  petition  a  decree  was  rendered,  or- 
dering a  sale  of  the  lot ;  and,  on  21st  October,  1863,  the  lot  was 
sold  under  the  decree  to  Wm.  P.  Wood  for  its  full  value,  who 
on  the  same  day  paid  the  purchase-money  in  Confederate  money, 
and  received  from  the  administrator  a  deed,  conveying  to  him 
the  lot.  On  28tli  February,  1865,  said  administrator  made  a 
partial  settlement  of  his  administration  ;  and  on  22d  November, 
1875,  he  made  a  final  settlement  thereof.  It  is  also  averred 
and  proved  that  the  proceeds  of  the  sale  of  said  lot  were  ap- 
plied to  the  payment  of  the  debts  of  said  decedent,  and  to  the 
maintenance  of  the  defendant.  The  complainant  claims  under 
Wm.  P.  Wood,  the  purchaser  at  said  sale  ;  and  the  defendant, 
as  the  only  heir  of  said  decedent.  After  the  final  settlement, 
tlie  said  Chlotilde  Ligon  intermarried  with  C.  E.  Robertson ; 
and  on  29th  July,  18b0,  being  still  a  minor,  and  suing  by  her 
husband  as  her  next  friend,  she  commenced  the  action  of  eject- 
ment sought  to  be  enjoined.  At  the  time  this  suit  was  com- 
menced, she  had  attained  her  majority. 

The  cause  was  submitted  on  demurrer  to  the  bill,  motion  to 
distniss  it  for  want  of  equity,  and  on  pleadings  and  proof ;  and 
on  tlie  hearing,  the  chancellor  caused  a  decree  to  be  entered, 
overruling  the  demurrer  and  motion  to  dismiss,  and  granting 
complainant  relief. 

These  rulings,  and  others  on  the  admissibility  of  testimony, 
not  necessary  to  be  here  noticed,  are  now  assigned  as  error. 

W.  C.  Brewer,  for  appellant. 

W.  F.  Foster,  contra. 

BRICKELL,  C.  J.— The  question  of  merit  and  imjiortance 
in  this  case,  that  which  is  decisive  of  the  rights  of  the  parties, 
has  been  of  frequent  consideration  and  decision  in  this  court, 
and  we  deem  further  discussion  of  it  unnecessary.  The  legal 
title  to  the  lands  in  controversy  resides  in  the  appellant ;  tlie 
proceedings  in  the  court  of  probate,  had  at  the  instance  of  the 
personal  representative  of  lier  ancestor,  did  not  operate  its 
divestiture,  as  we  have  heretofore  decided. — Rofjertmn  v.  Brad- 
ffrrd,  70  Ala.  .385.     The  petition  or  application  to  the  court  of 
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probate  for  an  order  of  sale,  not  alleging  the  existence  of  the 
facts  upon  which  the  jurisdiction  of  tlie  court  is  made  by 
statute  to  depend,  the  order  granted  was  coram  non  judice^.  It 
did  not  confer  upon  the  personal  representative  authority  to  sell^ 
and  the  sale  made  in  pursuance  of  it  was  a  nullity.  The  sale  was 
made,  however,  the  value  of  the  premises  being  bid  and  paid, 
received  by  the  personal  representative,  and  by  him  applied  to 
the  payment  of  the  debts  of  the  ancestor,  removing  them  as 
charges  upon  the  personal  estate,  and  to  the  maintenance  of 
the  appellant  in  the  helplessness  of  her  infancy.  Restitution 
of  it  is  not  tendered,  nor  is  it  intended.  In  a  court  of  equity^ 
these  facts  estop  the  appellant  from  asserting  her  legal  title  to 
the  prejudice  of  the  purchaser,  or  his  privies.  There  is  no 
principle  of  law  better  settled,  or  resting  on  wiser  considera- 
tions of  public  policy,  and  higher  considerations  of  justice, 
than  that  no  person,. whether  sui  juris,  or  under  disability,  and 
the  character  of  the  disability  is  not  of  importance,  who  has 
received  and  retains  the  fruits  of  a  judicial  proceeding,  can  be 
heard  to  assail  it,  either  for  irregularity  or  illegality,  to  the 
prejudice  of  others  who  have  in  good  faith  relied  and  acted 
upon  it  as  valid.  In  the  application  of  this  principle,  it  is  not 
of  importance,  that  the  proceeding  is  void  because  of  a  want 
of  jurisdiction  in  the  court  entertaining  and  sanctioning  it. 
The  foundation  of  the  principle  is,  that  parties  can  not  act 
upon  and  adopt  such  parts  of  a  transaction  Jis  may  be  favor- 
able and  beneficial  to  themselves,  and, .  at  the  same  time, 
repudiate  it  so  far  as  it  may  involve  tiiem  in  corresponding 
duties  to  others,  who  have  yielded  the  right  and  advantage  to 
them. — Pickens  v.  Yarhorou(/h,  80  Ala.  408 ;  Williamsoji  v. 
Ross,  33  Ala.  509 ;  Wright  v.  Ware,  50  Ala.  549 ;  Bell  v. 
Craia,  52  Ala.  215  ;  Bland  v.  Bowie,  53  Ala.  153 ;  McCully 
V.  Chapman,  58  Ala.  325 ;  Goodman  v.   Winter,  64  Ala.  410. 

The  assignments  of  error  relating  to  the  ol)jections  to  evi- 
dence have  not  been  insisted  on  in  the  argument  of  counsel, 
and  we  regard  them  as  waived. — 1  Brick.  Dig.  102,  §  285. 

Affirmed. 
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BUI  in  Equity  to  set  aside  Decree  of  Chancery  Court,  rendered 
in  favor  of  Attorney  against  Client  hy  Consent. 

1.  Decree  in  vacation  dismissing  bill  ;  when  erroneous. — The  absolute 
dismissal  of  a  bill  in  equity,  in  vacation,  on  a  siibniis.sion  of  the  cause 
on  demurrer  and  on  motion  to  dismiss  for  want  of  equity,  without  re- 
serving to  the  complainant  any  right  to  amend,  is  a  reversible  error. 

2.  Relation  of  attorney  and  client,  that  of  trustee  and  cestui  t/ue  trust. 
Attorney  and  client  sustain  to  each  other  the  severe  relation  of  trustee 
and  cestui  que  trust,  and  their  dealings  with  each  other  are  subject  to  the 
same  intendments  and  imputations  as  obtain  between  other  trustees  and 
their  beneficiaries. 

3.  Judgment  confessed  by  beneficiary  in  favor  of  trustee  ;  burden  of 
proof,  on  latter  to  repel  presumption  of  undue  influence. — When  a  judg- 
ment is  confessed  by  a  beneficiary  in  favor  of  his  trustee,  of  a  deed  is 
made  by  the  former  to  the  latter,  in  the  absence  of  explanation,  the  in- 
tendment is,  that  the  judgment  or  convej'ance  was  obtained  by  undue 
influence,  and  the  burden  rests  on  the  trustee  to  repel  such  intendment. 

4.  Bill  hy  married  tvoman  to  set  aside  consent  decree,  foreclosing  mort- 
gage; ivlien  ivithout  equity. — A  bill  b\'  a  married  woman,  seeking  to  set 
aside  a  decree  in  equity,  rendered  by  consent  of  herself  and  husband, 
foreclosing  a  mortgage  on  land,  her  equitable  estate,  jnirporting  to  have 
been  executed  by  herself  and  husband  to  an  attorney,  to  secure -a  note 
for  professional  services  rendered  by  the  attorney,  at  the  husband's  in- 
stance and  request,  but  without  her  knowledge,  in  representing  her  in 
litigation  in  which  her  property  was  involved,  which  does  not  charge 
wrong  or  fraud  on  the  part  of  the  husband,  or  an  active  participation  on 
the  part  of  the  attorney,  in  procuring  her  signatures  to  the  note  and 
mortgage,  and  which,  without  denying  that  she  executed  them,  avers 
that  she  may  have  signed  them,  but  that  if  she  did,  her  signature  thereto 
was  "  only  obtained  by  the  dictation,  direction  and  control  of  her  said 
husband,"  while  alone,  without  her  knowledge  of  their  contents,  and 
that  "  it  was  the  custom  of  her  husband,  whenever  he  wished  her  to  do 
or  sign  anything,  to  say  to  her,  '  do  this  or  sign  this,'  and  it  was  equally 
her  custoin,  in  obedience  to  the  unquestioned  and  unquestionable  control 
he  had  exercised  over  her,  to  do  and  sign  whatever  he  bade;"  and 
which,  without  negativing  the  idea  that  her  husband  was  her  trustee, 
clearly  shows  that  he  managed  and  controlled  her  property,  and  tlie 
litigation  concerning  it,  and  that  she  acquiesced  in  this  with  unques- 
tioning trust  and  confidence, — is  without  equity ;  her  signature  to  the 
note  and  mortgage  being,  under  this  state  of  facts,  as  binding  on  her  as 
it  would  have  been,  had  the  papers  been  fully  explained  to  her. 

5.  Same. — The  complainant,  in  such  case,  must  also  show  that  the 
decree  obtained  was  ineciuitable,  in  order  to  l)e  entitled  to  relief;  and 
hence,  the  bill  in  this  case  was  held  to  be  defective  on  the  further  ground 
that  it  did  not  deny  that  the  professional  services,  the  consideration  of 
the  note,  were  rendered,  or  that  they  were  rea.sonably  worth  the  sum 
charged. 

6.'  Consent  decree  in  favor  of  attorney  agaimt  client ;  u'hen  mau  he 
opened. — Such  decree,  if  rendered  on  answer  and  consent  prepared  for 
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the  wife  and  her  husband  by  the  attorney,  while  the  relation  of  attorney 
and  client  existed,  and  at  a  time  when  he  was  engaged  in  active  pro- 
fessional duties  in  defending  the  wife's  property,  can  not  be  sanctioned 
beyond  a  fair  and  reasonable  compensation  for  the  services  rendered  by 
him  for  her ;  and  if  the  sum  decreed  is  too  large,  this,  on  proper  pleading 
and  proof,  will  authorize  a  court  of  equity  to  open  the  decree,  and  set 
aside  a  sale  made  thereunder,  the  decree  standing  as  security  only  for 
the  sum  ascertained  to  be  due,  and  the  onus  being  on  the  attorney  to 
prove  the  reasonableness  of  his  charges. 

Appeal  from  Lee  Clianeery  Court. 

Heard  before  Hon.  K.  S.  Graham. 

The  bill  in  this  cause  was  filed  on  25th  July,  1881,  bj  Mary 
A.  Yonge  against  George  D.  and  George  W.  Hooper,  having 
for  its  main  purpose  the  vacation  and  annulment  of  a  decree 
rendered  by  the  Chancery  Court  of  Lee  county  on  11th  June, 
1875,  foreclosing  a  mortgage  on  land,  the  equitable  estate  of 
Mrs.  Yonge,  on  a  bill  tiled  against  her  by  the  said  George  D. 
and  George  W.  Hooper ;  and  of  a  sale  of  the  land  under  said 
decree.  A  copy  of  the  record  in  tlie  foreclosure  suit  is  made 
an  exhibit  to  the  bill  as  amended;  and  from  this  exhibit,  as 
well  as  from  the  averments  of  the  bill,  it  appears  that  the 
mortgage  foreclosed  in  that  suit  was  dated  10th  September, 
1872,  purports  to  have  been  executed  and  acknowledged  by 
Mrs.  1  onge  and  her  husband,  since  deceased,  and  was  given  to 
secure  two  promissory  notes  purporting  to  have  also  been  signed 
by  Mrs.  Yonge  and  her  husband,  and  to  have  been  given  for 
professional  services  rendered  by  the  said  Hoopers,  sis  attorneys- 
at-law,  "  in  relation  to  the  separate  estate  of  Mary  A.  Yonge." 
It  further  appears  from  the  averments  of  the  bill,  that  said 
decree  was  rendered  on  a  joint  answer  of  Mrs.  Yonge  and  her 
husband,  filed  in  that  cause,  in  which  they  admitted  all  the 
substantial  averments  of  the  bill,  and  on  a  written  consent  that 
said  decree  should  be  rendered,  signed  by  her  and  her  hus- 
band ;  that  both  the  answer  and  the  written  consent  were  pre- 
pared by  the  said  (George  D.  and  George  W,  Hooper ;  that,  at 
the  time  of  the  preparation  and  signing  of  these  papers,  the 
said  Hoopers  were  representing  Mrs.  Yonge,  as  her  solicitors, 
in  a  cause  brought  against  iier  and  her  husband  by  a  third 
party,  and  pending  in  said  court,  for  a  foreclosure  of  a  mort- 
gage which  she  and  her  husband  had  executed  on  the  lands 
covered  by  the  mortgage  executed  to  the  Hoopers ;  and  that 
on  tlie  same  day  on  which  she  signed  said  written  consent,  the 
said  Hoopers,  acting  for  her,  and  as  her  solieitore,  filed  her  an- 
swer in  said  cause.  It  is  also  averred  that  she  signed  the  an- 
swer in  the  suit  brought  by  tlie  Hoopers,  and  the  consent  for  a 
decree  to  be  entered  in  their  favor,  at  the  request  of  iier  hus- 
band, without  having  read  tiiem,  or  having  been  informed  of 
their  contents.     The  other  features  of  the  bill  are  sufficiently 
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indicated  in  the  opinion.  To  tlie  bill  as  amended  the  defend- 
ants interposed  a  demurrer,  assigning  numerous  grounds,  and 
also  moved  to  dismiss  it  for  want  of  e(iuity.  On  the  submis- 
sion of  the  cause  on  the  demurrer  and  motion  to  disnjiss,  the 
chancellor  was  of  the  opinion  that  the  bill  was  without  ecjuity, 
and  caused  a  decree  to  be  entered,  dismissing  it.  This  decree 
was  rendered  in  vacation,  is  absolute  in  its  terms,  and  fails  to 
reserve  to  the  complainant  the  opportunity  of  amendment. 
The  decree  dismissing  the  bill  is  here  assigned  as  error. 

H.,C.  LiNDSEY,  for  appellant. 

GrEo.  W.  Hooper,  contra. 

STOXE,  J. — The  decree  of  dismissal,  in  this  case,  was  ren- 
dered in  vacation,  is  absolute  in  its  terms,  and  reserves  to  the 
appellant  no  right  of  amendment.  For  this  reason  it  must  be 
reversed. — Kingahury  v.  Milner,  69  Ala,  502 ;  Bishop  v.  Wood, 
59  Ala.  253. 

Attorney  and  client  sustain  to  each  other  the  severe  relation 
of  trustee  and  cestui  que  trust,  and  their  dealings  together  are 
subject  to  the  same  intendments  and  imputations,  as  those 
which  obtain  between  other  trustees  and  their  beneficiaries. 
When  a  conveyance  is  made  by  the  beneficiary  to  the  trustee, 
or  a  judgment  confessed  by  the  former  to  the  latter,  in  the  ab- 
sence of  explanation  the  intendment  is,  that  the  conveyance  or 
judgment  was  obtajned  by  undue  intiuence,  and  the  burden 
rests  on  the  trustee  to  repel  such  imputation. — Thompson  v. 
Lee,  31  Ala.  292 ;  Calloway  v.  Gilmer,  36  Ala.  354 ;  herguson 
V.  Loioery,  54  Ala.  510;  Waddell  v.  Lanier,  62  Ala.  347.  We 
cite  the  following  authorities,  without  intending  to  adopt  the 
extreme  views  expressed  in  some  of  them.  We  will  state  here- 
after the  extent  to  which  they  are  to  be  followed. — Draper'' s 
Co.  V.  Davis,  2  Atk.  295;  Wood  v.  Downes,  18  A^es.  120;  1 
Perry  on  Trusts,  §  203  ;  Starr  v.  Vanderheyden,  9  Johns.  253  ; 
Merritt  v.  Lamhert,  10  Paige,  352 ;  DeBose  v.  Fay,  4  Edw. 
Ch.  40. 

The  bill  in  the  present  case,  as  amended,  is  defective  in  sev- 
eral particulars.  It  does  not  contain  a  denial  that  Mrs.  Yonge 
executed  the  two  notes  and  the  mortgage  on  which  the  decree 
was  rendered,  which  this  bill  seeks  to  vacate.  Its  language  is, 
"  It  may  be  that  the  name  of  your  oratrix,  in  her  own  hand- 
writing, may  be  subscribed  to  said  pretended  notes  of  date 
September  ioth,  1872,  and  the  like  pretended  mortgage  of 
same  date."  It  adds :  "  If  such  is  the  case,  her  said  signature 
was  only  obtained  by  the  dictation,  direction  and  control  of  her 
said  husband,  at  their  own  house  and  alone,  and  without  her 
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knowledge  as  to  what  the  papers  were,  or  imported  to  be,  and 
without  the  presence  of  any  witness.  That  it  was  the  custom  of 
her  husband,  whenever  he  wished  her  to  do  or  sign  any  thing, 
to  say  to  her,  '  do  this,  or  sign  this ; '  and  it  was  equally  her 
custom,  in  obedience  to  the  unquestioned  and  unquestionable 
control  he  had  and  exercised  over  her,  to  do  and  sign  whatever 
he  bade."  The  bill  charges  no  wrong  or  fraud  practiced  by 
Mr.  Yonge  on  his  wife,  the  complainant,  and  does  not  negative 
the  idea  that  he  was  her  trustee.  It  clearly  shows  that  he 
'managed  and  controlled  her  property  and  the  litigation  concern- 
ing it,  and  that  she  acquiesced  in  this,  with  unquestioning  trust 
and  confidence.  There  can  be  no,  question  that,  under  this  state 
of  facts,  her  signatures  to  the  papers  are  as  binding  on  her,  as 
if  the  papers  had  been  fully  explained  to  her.  It  was  her  own 
fault,  if  having  such  confidence  in  her  husband,  she  executed 
the  papers  without  knowing  their  contents.  No  active  partici- 
pation is  charged  on  the  Hoopers,  in  procuring  these  signatures, 
and,  as  we  liave  said,  no  fraud  is  charged  on  the  husband. 
Gaiter  V.  Pickett,  61  Ala.  387.  Then,  this  transaction  nnist 
be  treated,  as  if  Mrs.  Yonge  voluntarily  executed  the  notes, 
knowing  their  contents.  If  Mr.  Yonge  emploj'ed  the  Hoopers 
to  represent  the  interests  of  his  wife,  in  litigation  concerning 
her  property,  and  she  gave  her  notes  to  secure  the  fee,  it  fol- 
lows that,  having  an  equitable  separate  estate,  such  notes  are 
prhna  fade  a  charge  upon  such  separate  estate. — 2  Brick. 
Dig.  86-7. 

A  notable  defect  irj  this  bill  is,  that  it  powhere  denies  that 
the  professional  services,  impliedly  admitted  to  have  been  the 
consideration  of  the  notes,  were  rendered  by  the  Hoopei's,  or 
that  they  were  reasonably  worth  the  sum  charged.  A  com- 
plainant, in  such  a  case  as  this,  must  show  the  decree  obtained 
was  inequital)le,  or  he  lias  no  standing  in  court. — Secor  v.  Wood- 
ward, 8  Ala,  500;  Crafts  v.  Dexter,  J b,  767:  Glvensv.  Tid- 
more,  Ih.  745 ;  1  IJrick.  Dig.  666,  §  376 ;  Freeman  on  Judg. 
§  516.  Tiie  present  case  must  be  determined  on  precisely  the 
same  principles,  as  if  the  decree  was  against  Mr.  V onge,  seek- 
ing to  subject  his  property  to  its  payment. 

Vor  all  equitable  purposes,  the  decree  obtained  in  1875,  un- 
der which  the  lands  were  sold  in  1876,  nmst  be  treated  as  a 
confessed  judgment.  According  to  the  averments  of  the  bill, 
the  answer  ot  the  defendants  and  the  consent  for  decree  were 
drawn  by  the  defendants,  while  the  relation  of  attorney  and 
client  existed  Ixjtween  tliem,  suid  at  a  time  when  they  were  en- 
gaged in  active  professional  duties  in  defending  Mrs.  Yonge's 
property.  If  this  be  so,  then  the  law  will  not  sanction  such 
transaction  beyond  a  fair  and  reasonable  compensation  for  the 
services  rendered  by  them  for  her.     If  the  sum  claimed  and  de- 
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creed  is  too  large,  tliis,  on  proper  pleadings  and  proof,  will 
jnake  it  proper  to  open  the  deci-ee  and  set  aside  the  sale,  liold- 
ing  it  good  only  as  a  security  for  the  sum  ascertained  to  be  due, 
the  onus  being  on  the  Hoopers  to  prove  the  reasonableness  of 
the  charge,  or  charges. 

This  is  not  a  bill  of  review.  It  is  a  bill  to  set  aside  a  con- 
fessed judgment,  or  rather  decree,  on  the  alleged  ground  that 
the  trust  and  confidence  the  relation  imposed,  have  been  abused. 
The  complainant  avers  that  she  was  ignorant  of  the  decree,  and 
of  the  sale  under  it,  until  a  very  short  time  before  this  bill  was 
tiled.  We  will  hot  pronounce  on  the  question  of  lapse  of  time, 
or  staleness. 

Reversed  and  remanded. 


Allen,  Ex'r,  v.  Terry^  Trustee. 

Bill  in  Equity  hy  Widoio  to  charge  Estate  of  her  deceased 
Husband  with  Rents^  Income  and  Profits  derived  from  her 
E^uitahle  Separate  Estate,  and  collected  hy  him. 

1.  Equitable  separate  estate;  what  conntitutes. — A  marriage  settlement 
by  which  the  husband  conveys  real  and  personal  property  to  a  trustee 
for  the  "  sole  and  separate  use,  benefit  and  behoof  "  of  his  wife,  creates 
in  her  an  equitable,  as  distinguished  from  a  statutory,  separate  estate  in 
the  property  conveyed. 

2.  Power  of  wife  over  equitable  estate.— in  a  court  of  equity  the  wife  has 
the  same  powers  and  rights  over  her  equitable  separate  estate,  as  if  she 
were  a  feme  sole;  and,  unless  specially  restrained  by  the  terms  of  the  in-  • 
strument  creating  the  estate,  she  may  dispose  of  it  in  any  mode  she  may 
elect,  and  without  the  concurrence  of  the  husband. 

3.  •  Power  of  w if e  over  rents,  income  and  profits  of  her  equitahU  estate. 
The  wife  has  also  the  power  to  receive  and  control  the  rents,  income  and 
profits  of  her  equitable  separate  estate,  free  from  the  interference  of  the 
husband;  and,  under  her  general  power  of  disposition,  she  may  give  them 
to  the  husband,  as  to  any  other  person ;  and  if  the  husband,  while  living 
with  her,  receives  such  rents,  income  and  profits,  it  will  be  presumed,  in 
the  absence  of  an  express  dissent  on  her  part,  that  they  wore  received 
by  him  with  her  consent,  and  will  be  regarded  as  a  gift  by  her  to  him. 

4.  mien  husband  not  chargeable  with  rents,  income  and  profits  of  wife's- 
equitable  estate;  marriage  settlement  construed. — By  a  marriage  settlement 
a  husband  conveyed  improved  real  estate  and  stock  in  a  manufacturing 
corporation  to  a  trustee  for  the  "  sole  and  separate  use,  benefit  an<l  be- 
hoof "  of  his  wife,  clothing  her  with  the  power  "  to  possess,  use,  control 
and  enjoy  the  same,  and  the  proceeds  and  profits  thereof,  in  such  way 
and  manner  as  she  may  deem  fit  and  proper,  and  with  power  to  dispose 
of  the  same,  or  any  part  thereof,  either  by  transfer  in  writing,  or  deed  of 
conveyance  during  her  life,  or  by  last  will  and  testament;  and  if  di8|>osed 
of  by  her  during  her  life,  her  trustee  shall  join  with  her  in  the  transfer  or 
conveyance  ;  "  conferring  on  the  trustee  no  power  to  manage  or  control 
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the  property,  but  expressly  relieving  him  of  all  responsibility  in  reference 
thereto;  an'd  further  providing  that  if  she  should  die,  "  without  having 
made  disposition  of  said  property  in  anv  manner,  then  the  sanie,  whether 
it  coffisist  of  money  or  other  things,  and  the  proceeds  and  profits  thereof, 
shall  descend  to,  "and  vest  in  her  right  heirs  forever,  share  and  share 
alike,  to  the  exclusion"  of  the  husband  and  his  heirs.  Held,  on  a  bill 
filed  by  the  wife  to  charge  the  estate  of  her  deceased  husband  with  rents, 
income  and  profits  derived  from  the  property  conveyed  by  the  instrument, 
and  collected  by  him,  that  a  proper  construction  of  the  marriage  settle- 
ment is  to  confine  the  mode  of  ciisposition  therein  designated  to  the  cor- 
pus of  the  estate  thereb}'  created  and  to  its  accretions,  and  not  to  extend 
It  to  moneys  received  by  the  husband  from  rents,  income  and  profits  ;  and 
that  the  husband's  estate  was  not  chargeable  with  rents,  income  and 
profits  derived  from  such  property,  and  collected  by  him,  no  express  dis- 
.sent  on  her  part  being  shown. 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  Thomas  Cobbs. 

The  facts  are  sufficiently  stated  in  the  opinion. 

M.  J.  Porter,  for  appellant,  cited  Roper  v.  Roper,  29  Ala. 
247;  Andrews  v.  Ihickahee's  Adni'r,  30  Ala.  144;  Weems, 
Exr  V.  Bryan,  21  Ala.  302  ;  s.  c.  25  Ala.  195 ;  Newlin,  Fern- 
ley  &  Co.  V.  McAfee,  64  Ala.  357 ;  Shm-t  v.  Battle,  52  Ala. 
456 ;  Acker  v.  Bender,  33  Ala.  230 ;  Bates  v.  Bank.  2  Ala. 
451 ;  JVeshitt  v.  JDrev),  17  Ala.  379 ;  Whitsett  v.  Womack,  8 
Ala.  466. 

Jno.  T.  Terry,  contra,  cited  1  Bish.  ou  Married  Women, 
§§  844-6,  859,  867 ;  Fernley  v.  McAfee,  64  Ala.  366 ;  Pyhns 
V.  Smith,  3  Bro.  (C.  C.)  340 ;  Parkes  v.   White,  11  Yes.  221 
JodreU  y.  Jodrell,  9  Beav.  59 ;   Margan  v.  Elam,  4  Yerg.  375 
Cooke  V.  Husbands,  11  Md.  492;  Hoyle  v.  Smith,  1  Head.  90 
Helmetag  v.  Frank,  61  Ala.  67. 

SOMEKYILLE,  J.— The  present  bill  is  filed  by  Mrs.  Yir- 
ginia  Z.  Allen,  and  the  trustee  of  her  separate  estate,  for  the 
main  purpose  of  charging  the  estate  of  her  deceased  husband 
with  the  rents,  income  and  profits  of  such  separate  estate  col- 
lected by  the  husband  during  his  life-time.  The  property, 
from  which  these  rents  and  incomes  accrued,  is  claimed  by  the 
wife  under  the  provisions  of  a  marriage  settlement  by  which 
the  husband,  Robert  Allen,  conveyed  it  to  her  trustee,  Terry, 
"  for  her  sole  and  separate  use,  benefit  and  behoof."  There  is 
no  controversy  about  the  fact  that  the  words  used  in  the  con- 
veyance create  in  the  wife  an  equiUihle  separate  estate,  as  dis- 
tinguished from  a  statutory  one. — Jmies  v.  Reese,  65  Ala.  134; 
Miller  V.  r<9«*.  62  Ala.  122.  The  powers  and  rights  of  the 
wife  over  such  an  estate,  in  a  court  of  equity,  have  been  uni- 
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formly  settled  to  be  those  of  a  feme  sole.  Unless  specially 
restrained  by  the  terms  of  the  instrument  creating  the  estate, 
she  may  dispose  of  it  in  any  mode  she  may  elect,  without  the 
concurrence  of  the  husband. — Robinson  v.  O^Heal,  56  Ala. 
541;  Short  v.  Battle,  52  Ala.  456.  These  principles  are  mere 
maxims  of  ancient  equity  jurisprudence,  and  we  do  not  under- 
stand their  verity  to  be  impugned  in  this  case. 

The  rule  as  to  the  rents,  income  and  profits  of  the  wife's 
separate  estate  of  this  character  is  equally  well  settled  by  the 
past  decisions  of  this  court.  She  is  entitled  to  receive  and  con- 
trol them  herself,  free  from  any  interference  of  her  husband ; 
but  she  may  give  them  to  the  husband,  as  she  may  to  any  other 
person,  under  her  general  power  of  disposition.  Hence,  it 
has  been  held  that,  if  the  husband,  while  living  with  her,  re- 
ceives such  income  and  profits,  it  will  be  presumed,  in  the  ab- 
sence of  an  express  dissent  on  her  part,  that  they  were  received 
by  her  consent,  and  they  will  be  regarded  as  a  gift  to  him. 
Gordon,  Rankin  c&  Co.  v.  Ttveedy,  71  Ala.  202 ;  Roper  v. 
Roper,  29  Ala.  247 ;  Andrews  v.  Hnchibee,  30  Ala.  143.  This 
was  the  settled  doctrine  of  the  English  courts  of  chancery; 
and  from  it  followed  the  mere  corollary,  that,  where  such  gift 
was  express  or  implied,  the  wife  was  precluded,  after  the  death 
of  the  husband,  from  charging  his  estate  with  what  he  had  re- 
ceived.— Pawlet  V.  Delaval,  2  Vesey,  sr.,  663  ;  Milnes  v.  Bttsh, 
2  Vesej;,  jr.,  488. 

It  is  insisted,  however,  by  appellee's  counsel,  that  the  mar- 
riage contract  itself  must  be  construed  to  jjut  a  restraint  upon 
the  wife's  power  of  disposition  of  the  income  and  irrojits,  as 
well  as  of  the  corpus  of  the  property  in  question  ;  and  that 
neither  the  one,  nor  the  other  could  be  disposed  of  by  her, 
during  her  life,  unless  by  instrument  of  vjritlny,  signed  by  her 
jointly  with  her  trustee.  We  do  not  concur  in  this  construc- 
tion of  the  nuptial  settlement.  Conceding  that  the  particular 
mode  of  disposition  specified  is  exclusive,  and  negatives  the  ex- 
ercise of  any  other  mode,  we  think  it  applicable  only  to  the 
corpus  of  the  property,  and  not  to  the  rents,  income  and  profits, 
at  least,  when  in  the  form  of  m-r/ney.  The  property  is  conveyed 
to  ]V[rs.  Allen's  trustee,  for  her  sole  and  separate  use,  with  the 
power  to  Iter  to  possess,  use,  control  and  enjoy  the  same,  and  the 
proceeds  and  profits  thereof,  in  such  way  and  manner  as  she 
may  deem  fit  and  proper,  and  with  power  to  her  to  dispose  of 
THE  sA^tE,  or  any  part  thereof,  either  by  transfer  in  M-riting,  or 
deed  of  conveyance,  during  her  life,  or  by  last  will  and  testa- 
ment ;  and  if  disposed  of  by  her  during  her  life,  her  trustee  shall 
join  with  her  in  the  transfer  or  conveyance."  The  corpus  of 
the  property  consists  of  certain  improved  real  estate  in  the 
city  of  Birmingham,  Alabama,  and  certain  stocks  in  the  Eagle 
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and  Pha'iiix  Manufacturing  Company,  in  the  State  of  Georgia. 
The  trustee  is  given  no  power  to  manage  or  control  tlie  prop- 
erty, but  is  expressly  relieved  of  all  responsibility  to  do  so. 
The  instrument  then  provides,  that  if  Mrs.  Allen  "  depart  this 
life,  without  having  made  disposition  of  said  property  in  any 
manner,  then  the  same,  whether  it  consist  of  money  or  other 
things,  and  the  proceeds  and  profits  thereof,  shall  descend  to 
and  vest  in  her  right  heirs  forever,  sliare  and  share  alike,  to 
the  exclusion  of  the  said  Robert  Allen  and  his  heirs."  We 
think  the  more  natural  and  reasonable  construction  of  this  in- 
strument is,  to  confine  the  mode  of  disposition  designated  to  the 
cmpus  of  the  estate  and  its  accretions.  It  is  safe,  at  least,  to 
say  that  it  has  no  appHcation  to  money  received  hy  vmy  of  rents 
and  prof  tn.  The  law  does  not  favor  restrictions  sought  to  be 
engrafted  upon  the  jus  disponendi  of  property,— a  feature 
which  is  usually  annexed  to  ownership,  and  imparts  to  it  its 
most  valuable  characteristic.  This  is  peculiarly  true  of  money, 
whicli  circulates  by  mere  delivery  from  hand  to  hand.  It  can 
not  be  supposed  tliat  the  parties  to  this  agreement  contemplated 
that  the  wife  should  transfer  moneyed  rents  and  income  to  the 
husband,  or  to  any  other  person,  by  instrument  in  writing,  duly 
signed  by  her  and  her  trustee.  Xo  instrument  must  be  construed 
so  as  to  be  productive  of  an  absurdity  which  would  violate  the 
universal  usages  of  business  and  commerce,  unless  its  clear  lan- 
guage exacts  such  a  construction,  and  no  other  reasonable  mean- 
ing can  be  eliminated. 

This  view  is  in  harmony  with  the  construction  put  by  this 
court  upon  our  statute  imposing  restrictions  upon  the  power  of 
married  women  to  dispose  of  their  statutory  separate  estates. 
It  can  not  be  supposed  that  tlie  section  of  the  Code,  recjuiring 
the  sale  or  conveyance  of  such  species  of  property  to  be  made 
l)y  the  husband  and  wife  jointly,  "by  instrument  of  writing, 
attested  by  two  witnesses,"  has  any  reference  to  money  which 
is  a  part  of  the  wife's  statutory  separate  estate. —  Cattleman  v. 
Jefrles,  60  Ala.  88U,  391 ;  Marks  v.  Covdes,  53  Ala.  499. 

We  think  the  chancellor  erred  in  charging  the  estate  of  the 
husband  with  the  moneys  collected  by  him  during  his  life-time, 
belonging  to  the  rents,  income  and  profits  of  Mrs.  Allen's  sep- 
arate estate.  The  fair  inference  from  the  evidence  is,  that  they 
were  used  by  him  in  sup})ort  of  the  family.  At  any  rate,  in 
the  absence  of  the  wife's  dissent,  the  law  raises  the  presitrnih 
tion  of  a  gift  to  him  l)y  her. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  is 
remanded. 
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Cramer  &  Cohen  i?.  AVatson. 

Bill  in  Equity  by  Judgment   Creditor  to  redeem,  Lands  sold 
und&i^  Power  contained  in  Mor'tgage. 

1.  Right  of  redemption  by  judgment  creditor  at  comynon  law  and  under 
the  Hatnte  distinguished. — The  common  law  right  of  a  judgment  creditor 
to  redeem  the  lands  of  his  debtor  which  are  su])ject  to  mortgage,  is  es- 
sentially different  and  distinct  from  the  right  to  redeem  given  by  the 
statute ;  the  common  law  right  must  be  exercised  before  a  foreclosure, 
while  the  right  conferred  by  statute  can  but  seldom,  if  ever,  come  into 
existence  until  the  otlier  has  been  barred  bj'  foreclosure. 

2.  Same;  can  not  he  blended  in  one  bill. — If  it  be  possible,  in  any  case, 
that  the  two  rights  can  co-exist,  and  that  the  creditor  may  haA^e  an  elec- 
tion to  exercise  either,  they  can  not  be  blended  in  one  bill,  though  the 
bill  l)e  filed  in  a  douljle  aspect,  or  in  the  alternative ;  as  such  a  bill  would 
present  inconsistent  and  repugnant  claims  to  relief,  the  relief  which  could 
be  granted  in  one  asjiect  being  materially  variant  from  that  which  could  be 
granted  in  the  other. 

3.  Statutory  redemption  of  lands  sold  under  mortgage;  ivjien  tender  in- 
sufficient.— To  the  .statutory  right  of  a  judgment  creditor  of  a  mortgagor 
to  redeem  lands  .sold  under  a  power  contained  in  the  mortgage,  from  the 
purchaser  at  the  sale,  the  payment  of  all  lawful  charges  upon  the  lands 
which  have  accrued  to  the  purchaser,  is  as  essential  as  is  the  pay- 
ment of  the  purchase-money  and  interest ;  and  hence,  a  tender  of  the 
purchase-money  and  interest,  without  a  tender  of  such  charges  is  insuffi- 
cient, and  may  be  rejected. 

4.  Same ;  value  of  permanent  improvements  a  lawful  charge. — The  stat- 
ute contemplates  that  a  purchaser  of  lands  at  mortgage  sale,  while  in 
possession,  and  before  redemption,  may  make  permanent  improvements 
thereon ;  and  the  value  of  such  improvements  is  a  lawful  charge  upon 
the  lands  which  a  judgment  creditor,  seeking  to  redeem,  must  pay,  or 
offer  to  pay  ;  and  hence,  an  offer  to  redeem,  not  including  the  value  of 
.such  improvements,  is  insufficient,  and  will  not  give  rise  to  the  right  of 
redemption. 

5.  Same;  when  debt  secured  by  junior  mortgage  a  laivful  charge. — Where 
a  junior  mortgagee  becomes  the  purchaser  of  lands  at  a  sale  under  a 
power  contained  in  a  prior  mortgage,  the  debt  secured  by  his  mortgage 
is  a  lawful  charge  upon  the  lands,  to  the  payment  of  which  a  judgment 
creditor  seeking  to  redeem  under  the  statute  is  bound  ;  and  hence,  an  offer 
to  redeem,  which  does  not  include  such  debt,  the  amount  thereof  being 
known,  is  insufficient. 

6.  Same;  n-hen  junior  mortgagee,  as  purchaser,  not  bound  to  account 
for  rents  and  profits. — A  junior  mortgagee,  purchasing  at  such -sale  and 
taking  possession  under  his  purchase,  does  not  stand  in  the  relation  of 
mortgagee  in  possession  to  a  judgment  creditor  seeking  to  redeem  under 
the  statute,  but  he  holds  as  purchaser,  as  absolute  owner ;  and  hence, 
the  rents  and  profits  accruing  to  him,  while  in  possession,  can  not  be  ap- 
plied to  the  extinguishment  of  the  debt  secured  by  his  mortgage,  there- 
by lessening  the  amount  which  the  creditor  would  have  to  pay  or  offer  to 
pay  before  he  would  be  entitled  to  redeem. 

7.  Same;  how  value  of  improvements  determined. — Where  a  claim  for 
permanent  improvements  is  asserted  by  a  purchaser  of  lands  at  mort- 
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gage  sale,  and  denied  by  a  judgment  creditor  seeking  to  redeem,  provis- 
ion is  made  by  statute  i'or  an  adjustment  of  the  matter  by  arbitration ; 
and  if  the  purchaser  desires  to  conform  to  the  statute,  and  suggests  the  ap- 
pointment of  referees,  but  the  creditor  refuses  or  fails  to  nominate  a  ref- 
eree, on  his  part,  as  retiuired  bv  the  statute,  he  must  pay  or  tender  the 
value  of  the  improveihents  claimed  by  the  purchaser,  before  he  will  be 
entitled  to  redeem. 

Appeal  from  Greene  Chancery  Court. 

Heard  pefore  Hon.  Thomas  Cobbs. 

Tlie  bill  in  this  cause  was  filed  on  24th  December,  1880,  by 
William  L.  Watson  against  Leopold  Cramer  and  Julius  Cohen, 
partnere  trading  under  the  firm  name  of  Cramer  &  Cohen,  and 
E.  B.  Steele ;  and  the  case  made  thereby  is  substantially  as  fol- 
lows :  On  3d  February,  1879,  one  Patton,  under  and  in  pur- 
suance of  a  power  of  sale  contained  in  a  mortgage  executed  to 
him  by  the  defendant  Steele,  and  his  wife,  sold  and  conveyed 
to  Cramer  &  Cohen  a  tract  of  land,  situate  in  Greene  county, 
particularly  described  in  the  bill,  and  conveyed  by  the  mort- 
gage, for  $665,  that  being  the  amount  then  due  on  the  mort- 
gage debt ;  and  thereupon  Cramer  ct  Cohen  took  possession  of 
said  land,  and  continued  in  the  possession  thereof  to  the  time 
when  the  bill  was  filed,  receiving  and  enjoying  the  rents,  in- 
come and  profits.  At  the  time  of  their  purchase,  Cramer  & 
Cohen  were  also  creditors  of  Steele,  and  held  a  second  or  jun- 
ior mortgage  on  said  lands  to  secure  their  debt.  On  3d  April, 
1880,  the  complainant  recovered  a  judgment  against  Steele  in 
the  Circuit  Court  of  Greene  county,  for  §370.99  and  costs  of 
suit ;  and  on  4th  November,  1880,  lie  also  became  the  owner, 
by  written  transfer,  of  a  judgment  against  Steele,  rendered  by 
said  circuit  court  in  favor  of  one  Hawkins,  on  let  April,  1880, 
for  the  sum  of  $225.73,  and  costs  of  suit. 

On  4th  December,  1880,  Cramer  &  Cohen,  on  the  request  of 
the  complainant,  who  made  known  his  intention  to  redeem  the 
lands,  furnished  him  a  statement  of  what  they  claimed  would 
be  due  them  on  a  redemption  of  the  property  by  him.  This 
statement  is  made  an  exhibit  to  the  bill,  and  the  items  com- 
prising it  are  the  amount  of  the  purchase-money,  and  interest 
tliereon,  amount  of  the  value  of  certain  houses  erected  l)y  the 
purchasers  on  the  lands,  a  balance  due  on  the  debt  owing  them 
from  Steele  and  secured  by  said  second  mortgage,  and  a  small 
amount  paid  for  recording;  mortgages,  the  total  amount  claimed 
being  $133<».57.  The  bill  avers  that  said  statement  was  incor- 
rect, and  the  amount  claimed  was  greatly  in  excess  of  what 
was  actually  due  ;  that  on  6th  December,  1880,  coinplainant, 
''  not  knowing  the  exact  amount  due  said  Cramer  &  Cohen  on 
account  of  said  incumbrances,  tendered  to  them  the  sum  of 
$800,  which  was  in  excess  of  the  amount  bid  by  them  at  said 
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Pattoii  sale  and  ten  per  cent,  per  annum  thereon,  and  the 
amount  of  their  said  mortgage,  together  with  all  lawful  charges 
upon  said  lands;"  and  that  they  further  offered  to  credit, 
and  did  credit  said  Steele  on  said  judgments  with  867,  a  sum 
at  least  equal  to  ten  per  cent,  of  the  amou"nt  originally  bid  by 
them,  and  demanded  a  conversance  of  said  lands  to  him.  This 
tender  was  refused  by  Cramer  &  Cohen,  they  demanding  the 
amount  shown  by  the  statement  which  they  had  furnished  the 
complainant.  The  rents  of  said  lands  for  the  years,  1878, 1879, 
and  1880  are  averred  to  be  of  the  value  of  $350  per  annum  ; 
and  it  is  claimed,  in  substance,  that  Cramer  &  Cohen  are 
chargeable  with  said  rents,  and  that  the  amount  due  them  on 
redemption  should  be  credited  therewith.  The  bill  also  con- 
tains this  offer  :  "Your  orator  is  ready  and  willing  to  pay  said 
Cramer  &  Cohen  the  sum  necessary  to  the  redemption  of  said 
lands  by  your  orator  as  a  judgment  creditor  of  said  Steele,  and 
hereby  offers  to  pay  the  same  under  the  direction  of  this  Hon- 
orable Court."  The  prayer  is,  that  an  account  be  taken  "  of 
the  amount  due  Cramer  &  Cohen  on  account  of  their  purchase 
of  said  lands,  and  ten'  per  cent,  per  annum  thereon,  together 
with  all  lawful  charges,  after  deducting  all  lawful  payments 
made  thereon,  and  all  sums  with  which  said  Cramer  <fe  Cohen 
are  lawfully  chargeable ;  that,  in  taking  said  account  the  reg- 
ister be  directed  to  charge  said  Cramer  &  Cohen  with  the  rents 
of  said  mortgage  premises  for  the  years,  1878, 1879,  and  1880 ;" 
that  the  complainant  be  allowed  to  redeem  said  lands,  and  a 
conveyance  be  made  to  him,  and  for  general  relief.  Answers 
under  oath  were  waived. 

A  decree  pro  confesso  was  taken  against  E.  B.  Steele,  and 
Cramer  «&:  Cohen  answered.  In  their  answer  it  is  averred, 
among  other  things,  that  they  took  and  held  possession  of  said 
lands  as  purchasers,  and  were  not  chargeable  with  rents ;  that 
the  statement  which  they  furnished  complainant,  referred  to 
in  the  bill,  was  true  and  correct,  and  showed  what  they  were 
entitled  to  receive,  at  tlie  time  it  was  made,  on  the  redemption 
of  said  lands ;  that  when  said  statement  was  rendered,  com- 
plainant, by  his  solicitor,  who  was  acting  for  him,  denied  that 
the  item  in  said  statement  for  improvements  was  a  lawful 
charge,  and  also  denied  that  they  were  entitled  to  any  compen- 
sation for  improvements ;  and  that  when  they  offered  to  select 
a  referee,  and  asked  him  to  select  one,  to  ascertain  the  value  of 
said  improvements,  he  declined  and  refused  to  do  so.  They 
deny  that  "'  complainant  ever  paid  or  tendered  the  amount  bid 
for  said  land  and  ten  per  cent,  per  annum  thereon,  together 
with  all  lawful  charges,  or  that  he  had  in  any  respect  complied 
with  the  provisions  of  the  law  touching  the  redemption  of  lands, 
so  as  to  vest  the  title  thereof  in  him,  or  to  entitle  him  to  a  con- 
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\-eyjince  from  respondents,  or  to  any  relief"  in  said  court.  In 
their  answer  they  also  incorporated  a  demurrer,  the  principal 
ground  of  which  is,  "  that  the  bill  does  not  allege  a  perform- 
ance of  all  that  the  statute  requires  of  him  in  a  proceeding  to 
redeem,  nor  a  valid  and  sufficient  excuse  for  non-performance." 

Much  of  the  testimony  introduced  on  the  trial  related  to  the 
rental  value  of  said  lands  while  in  possession  of  Cramer  & 
Cohen,  and  to  the  value  of  seven  cabins  which  they  caused  to 
be  erected  thereon.  Their  evidence  tended  to  show  that 
these  cabins  were  of  the  value  of  $175,  while  that  of  the  com- 
plainant tended  to  show  that  their  value  was  much  less.  The 
Qnly  tender  made  by  complainant  was  the  one  of  $800,  referred 
to  in  his  bill,  a  sum  less  than  the  purchase-money  paid  by 
Cramer  tfe  Cohen,  and  interest  thereon,  and  the  amount  due 
them  from  Steele  on  the  debt  secured  by  the  mortgage  to  them, 
without  including  the  $175  for  improvements,  which  they 
claimed  when  the  complainant  sought  to  redeem.  It  is  also 
shown  that  the  averments  of  the  answer  touching  the  appoint- 
ment of  referees  to  ascertain  the  value  of  the  improvements, 
were  siibstantially  true. 

On  the  hearing,  had  on  pleadings  and  proof,  and  also  on  the 
demurrer,  a  decree  was  entered,  overruling  the  demurrer, 
granting  complainant  relief,  and  ordering  an  account  to  he 
taken  substantially  in  accordance  with  the  prayer  of  com- 
plainant's bill.  That  decree  is  here  made  the  basis  of  ^  the 
assignments  of  error. 

E.  MoKOAN,  for  appellants. 

•  Ct.  B.  Moblky,  ccmtra. 

BRICKELL,  C.  J. — It  is  a  common  law  right  of  a  judg- 
n)ent  creditor  to  redeem  thv  lands  of  his  debtor  which  may  be 
subject  t^)  mortgage.  The  right  must  be  exercised  while  the 
mortgage  is  redeemable — before  a  foreclosure  under  the  decree 
of  a  court  of  equity,  or  before  a  sale  authorized  by  a  power  of 
sale  in  the  mortgage,  which  has  the  effect  of  a  decree  of  fore- 
closure. If,  under  a  power  in  the  mortgage,  there  has  been  a 
voidable  sale,  a  sale  at  which  the  ujortgagee  purchased,  placing 
himself  in  the  situation  of  vendor  and  vendee,  a  court  oi 
e<juity  will  set  it  aside  upon  timely  application,  and  let  the 
judgment  creditor  in  to  redeem.  The  common  law  right  of 
redemption  is  essentially  different  and  distinct  from  the  right 
to  redeem  given  by  the  statute,  which  can  but  seldom,  if  ever, 
come  into  existence  until  the  connnon  law  right  has  been 
barred  by  a  sale  under  the  decree  of  a  court  of  equity,  or  under 
a  j)<)wer  in  tl«e  mortgage.     If  it  be  possible,  in  any  case,  that 
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the  two  rights  can  co-exist,  and  that  the  creditor  may  liave  an 
election  to  exercise  either,  in  one  bill  they  could  not  be  blended, 
though  the  bill  was  filed  in  a  double  aspect,  or  in  the  alterna- 
tive. Such  a  bill  would  present  inconsistent  and  repugnant 
claims  of  relief,  and  the- relief  which  could  be  granted  in  one 
aspect  would  be  materially  variant  from  that  which  could  lie 
granted  in  the  other.  A  bill  in  equity  may  be  filed  in  the 
alternative,  or  in  a  double  aspect,  when  in  either  alternative 
the  complainant  is  entitled  to  the  same  relief.  It  can  not  be 
based  upon  inconsistent,  repugnant  statements,  each  entitling 
the  complainant  to  relief  of  a  different  kind  and  nature. 
Micmi,  V.  AsJmrsU  55  Ala.  607 ;  Rives  v.  Walthall,  38  Ala.  329. 

The  present  bill  is  filed  to  perfect  the  statutory  right  of 
redemption,  and  to  compel  the  appellants,  purchasers  at  a  sale 
under  a  mortgage,  to  convey  to  the  appellee,  a  judement  cred- 
itor of  the  mortgagor,  the  title  acquired  at  the  mortgage  sale. 
The  validity  of  the  sale  is  not  by  proper  averments  impeached, 
nor  is  its  vacation  claimed  ;  and  in  this  suit,  without  destroying 
the  right  of  appellee  to  the  specific  relief  prayed,  it  is  not  im- 
peachable. If  the  sale  be  invalid,  the  court  would  not  collat- 
erally and  incidentally  confirm  it,  by  decreeing  a  conveyance 
of  the  title  acquired  undef  it.  The  question,  consequently,  to 
which  much  of  the  argument  of  counsel  is  devoted,  the  validity 
of  a  purchase  by  a  junior  mortgagee,  at  a  sale  under  a  senior 
mortgage,  or  the  nature  and  quality  of  the  title  he  acquires,  is 
not  now  involved,  and  we  do  not  consider  it.  The  bill  is,  of 
necessity,  founded  on  the  assumption  of  the  validity  of  the 
sale,  and  the  decree  claimed  is,  that  the  appellee  shall  be 
clothed  with  the  title  which  passed  to  the  purchasers. 

The  right  of  redemption  the  appellee  asserts,  is  derived  from 
and  dependent  upon  the  statute,  and  can  become  perfect,  capable 
of  enforcement  either  at  law  or  in  equity,  only  upon  perform- 
ance of  all  the  conditions  upon  which  it  is  dependent,  unless  a 
valid  excuse  for  non-performance  is  shown.  The  payment  or 
tender  of  the  purchase-money  and  ten  per  cent,  per  annum 
thereon,  together  with  all  the  lawful  charges,  and  the  offer  to 
credit  the  mortgagor  upon  a  subsisting  judgment  with  a  sum  at 
least  equal  to  ten  per  cent,  of  the  purchase-money,  within  two 
years  from  the  sale,  are-  the  conditions  with  which  a  judgment 
creditor  coming  to  redeem  must  comply. — Code  of  1876,  ^ 
2881.  Each  of  these  conditions  is  an  ingredient  of  the  right 
to  redeem,  the  one.  as  essential  as  the  other,  and  performance 
of  no  one  of  them  can  be  dispensed  with,  unless  a  sufficient 
excuse  for  non-performance  is  shown.  The  payment  of  the 
lawful  charges  upon  the  lands  which  have  accrued  to  the  pur- 
chaser, is  as  essential,  is  as  clear  and  distinct  a  right  of  the 
purchaser,  and  as  clear  and  distinct  a  duty  of  the  party  offering 
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to  redeem,  as  is  the  payment  of  the  purchase-money  and  the 
statutory  interest.  The  tender  of  the  purchase-money  and  in- 
terest, withholding,  or  not  including  a  tender  of  lawful  charges, 
may  rightfully  be  rejected  by  the  purchaser.  It  is  not  the 
tender  the  statute  requires  him  to  accept,  and  upon  acceptance 
to  part  with  the  title  to  the  lands.  The  purchaser  becomes  the 
owner  of  the  lauds ;  there  remains  to  the  mortgagor,  or  to  his 
judgment  creditors,  the  mere  ri^ht  to  redeem  upon  prescribed 
terms,  within  the  period  prescribed  by  the  statute.  It  is  con- 
templated, that  as  owner,  while  in  possession,  before  redemp- 
tion, he  may  make  permanent  improvements.  If  he  had  not 
the  right  to  make  tnem  during  the  period  of  two  years,  the 
value  of  the  lands  to  him  would  be  lessened,  and  .  lessening 
their  value  for  that  period  would  tend  to  their  sacrifice  at 
forced  sales,  the  evil  the  statute  is  intended  to  avoid.  The 
value  of  such  improvements  is  a  lawful  charge  upon  the  lands, 
which  the  party  coming  to  redeem  must  pay,  or  offer  to  pay. 
An  offer  to  redeem,  not  including  the  value  of  such  improve- 
ments, is  not  suflicient — will  not  give  rise  to  the  right  of 
redemption. — Posey  v.  Pressley,  60  Ala.  243. 

The  offer  to  redeem  made  by  the  appellee  did  not  include  the 
payment  of  the  mortgage  debt  due  the  appellants,  nor  did  it  in- 
clude compensation  for  the  improvements  made  upon  the  lands. 
The  offer  of  payment  of  the  mortgage  debt  seems  to  have  been 
omitted  upon  the  supposition,  that  the  appellants  were  bound 
to  apply  the  rents  accruing  while  they  were  in  possession  to  its 
payment,  and  these  would  operate  its  extinguishment.  The 
mortgage  debt  due  to  the  appellants  was  a  lawful  charge  upon 
the  lands,  to  the  payment  of  which  whoever  came  to  redeem 
under  the  statute  was  bound.  The  words  of  the  statute  are 
"  lavyful  charges^''  and  tlieir  proper  signiffcation  is  ''  every  lien, 
or  incumbrance,  or  claim,  the  purchaser  may  have  upon  the 
premises,  and  for  which,  at  law  or  in  equity,  he  is  entitled  to 
hold  the  lands  as  security,  or  to  the  satisfaction  of  which  a  court 
of  equity  would  condemn  them. — Griggs  v.  Bank's^  59  Ala. 
311 ;  Couthwaij  v.  Berghaus,  25  Ala.  5i93.  A  mortgagee  in 
possession,  under  a  purchase  which  is  voidable,  or  before  fore- 
closure, is  bound  to  apply  the  rents  and  i)rotits  to  the  reduction 
of  the  mortgage  debt.  But  that  is  not  the  relation  in  which  a 
purchaser  at  a  mortgage  sale  stands  under  the  statute  ;  nor  can 
lie,  at  the  option  of  parties  claiming  redemption  under  the 
statute,  be  converted  into  that  relation.  He  is  not  a  mortijagee 
in  possession,  but  a  purchaser,  the  absolute  owner,  entitled  to 
the  rents  and  profits,  and  unimpeachable  for  waste. — Spoor  v. 
PhiUlps,  27  Ala.  193 ;  Kannan  v.  Pillow,  7  Hump.  281.  It 
would  be  most  inequitable  to  convert  him  into  the  relation  of  a 
mortgagee  in  possession,  for  there  is  no  remedy  by  which  he 
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•can  relieve  himself  from  accountability  for  rents  and  profits, 
and  cnt  off  the  statutory  right  of  redemption  within  the  period 
prescribed  for  its  exercise.  The  appellee,  if  dealing  fairly,  if 
intending  the  honest  exercise  of  the  right  the  statute  gave  him, 
ought  not  to  have  satisfied  himself  with  tendering  a  vague,  in- 
definite sum,  or  simply  the  sum  which  would  pay  the  purchase- 
money  and  the  statutory  interest.  The  mortgage  to  tlie  appel- 
lants was  not  unknown  to  him ;  the  amount  claimed  to  be  due 
thereon  was  communicated  and  not  disputed.  A  liability  or  a 
duty  to  pay  it,  as  a  condition  of  redemption,  was  denied  upon 
the  ground  that  the  rents  of  the  premises,  while  in  possession  of 
the  appellants,  ought  to  be  applied  to  its  extinguishment.  The 
rents  accrued  to  the  appellants  as  owners,  and  were  not  subject 
to  the  extinguishment  of  the  purchase-money  paid  by  them,  or 
any  lawful  cliarge  to  which  the  land  was  liable. 

The  appellants  claimed  a  charge  of  one  hundred  and  seventy- 
five  dollars  for  improvements  made  by  them  while  in  possession. 
The  making  of  such  improvements  and  their  value  were  dis- 
puted by  the  appellee.  That  the  value  of  improvements  would 
probably  become  matter  of  dispute  between  the  purchaser,  or 
party  in  possession,  and  the  party  coming  to  redeem,  is  recog- 
nized by  the  statute,  and  provision  is  made  for  its  adjustment 
when  it  occurs.  Upon  the  purchaser,  or  party  in  possession, 
■claiming  compensation  for  permanent  improvements,  rests  the 
duty  of  informing  the  party  coming  to  redeem  of  the  character 
and  extent  of  the  claim.  If  there  is  disagreement  upon  this 
point  between  the  parties,  each  party  must  appoint  a  referee  to 
ascertain  the  value  of  the  improvements  ;  and  if  the  referees  can 
not  agree,  tliey  must  appoint  an  umpire,  and  the  award  rendered 
is  final.  If  the  party  offering  to  redeem  declines  to  appoint  a 
referee,  he  must  pay  the  value  of  the  improvements  claimed  by 
the  party  in  possession  ;  and  if  the  latter  declines  to  appoint  a 
referee,  lie  forfeits  all  right  to  compensation  for  improvements. 
€ode  of  1876,  |§  2887-8.  The  purpose  of  the  statute  can  not 
be  mistaken.  It  is  intended  to  prevent  litigation  as  to  the  value 
of  improvements,  delaying  redemption,  or  incumbering  the  title 
of  the  purchaser  with  inchoate,  imperfect  claims  to  redeem,  un- 
til it  is  settled  by  the  judgment  of  a  court  of  competent  juris- 
diction. The  parties  have  no  choice ;  it  is  not  for  either  of 
them  to  say  a  reference  will  not  be  submitted  to,  that  the  value 
of  the  improvements  is  a  matter  to  be  determined  otherwise, 
or  left  open  for  future  litigation.  When  the  appellants  made 
the  claim  for  improvements,  if  it  was  excessive,  and  the  appellee 
was  unwilling  to  pay  it,  he  should  have  nominated  a  referee. 
Then,  if  the  appellants  had  refused  a  like  nomination,  they 
would  have  forfeited  all  claim  ta  compensation.  But  the  ap- 
pellee, when  the  appointment  of  referees  was  suggested,  failed 
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to  nominate,  and  failing,  the  statute  declares  he  must  pay  the 
valne  of  the  improvements  claimed  by  the  appellants.  The 
right  to  redeem  is  derived  from  the  statute ;  it  must  be  exer- 
cised in  the  mode,  and  upon  the  terms  and  conditions  prescribed 
by  the  statute.  The  appellee  did  not  comply  with  the  statute  ; 
did  not  tender  payment  of  the  charges  to  which  the  land  was 
subject,  and  payment  of  which  the  appellants  could  rightfully 
demand,  and  did  not  therefore  acquire  a  right  to  redeem.  A 
court  of  equity  will  intervene  to  compel  the  purchaser  or  party 
in  possession  to  submit  to  redemption  and  to  a  conveyance  of 
title,  only  when  the  party  claiming  it  has  a  perfect  right  to  re- 
deem ;  a  right  made  perfect  by  a  compliance  with  the  terms  of 
the  statute — all  that  is  due  from  him  must  have  been  yielded 
or  tendered,  unless  some  sufficient  excuse  for  the  failure  to 
yield  or  tender  is  shown. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  the  bill  at  the  costs  of  the  appellee  in  this 
court  and  in  the  court  of  chancerv. 


Slaughter  v.  Mobile  County. 

BiU  in  Efiuity  to  compel  the  County  of  Mobile  to  pay  Jiuig- 
uient  obtained  for  Services  rendered  under  the  Act  establish- 
imj  the  Board  for  the  Improvement  of  the  River^  Harbor  and 
Bay  of  Mobile. 

1.  Act  esUihlhlihuj  the  "  Board  for  the  Inijirori'ineni  of  the  Rhev,  Ilur- 
hor  and  Bay  6f  Mobile ,"  constitutional. — On  the  16th  February,  1867,  an 
act  was  approved,  establishing  the  "  Board  for  the  Improvement  of  the 
River,  Harbor  and  Bay  of  Mobile"  (Pa'mph.  Acts,  1867,  p.  507),  requir- 
ing the  Preirident  and  Commissioners  of  Revenue  of  Mobile  County  to 
issue  bonds  of  the  county  to  the  amount  of  one  million  of  dollars,  to  be 
delivered  to  the  said  board,  for  the  improvement  of  the  river,  harbor  and 
bay  of  Mobile,  whenever  the  board  reijuired  them,  and  reciuiring  said  presi- 
dent and  commissioners  to  levy  and  cause  to  be  collected  such  ta.xes  as 
may  be  deemed  proper  to  pay  such  bonds,  empowering  said  board  to  re- 
<'eive  the  bonds  and  apply  them  or  their  proceeds  to  the  improvement  of 
said  river,  baj*  aufl  harbor,  such  improvement  to  be  made  in  such  man- 
ner as  the  board  may  direct,  and  authorizing  then^  to  make  any  rules  and 
regulations,  and  to  assess  dues  or  ttjlls,  to  be  collected  on  vessels  or  water 
crafts,  and  to  do  any  act  they  might  deem  proper  "  to  effect  the  objects 
of  this  act."  Held,  (hat  it  must  l)e  presumed  that  the  act  was  passed  and 
approvetl  by  atxl  with  the  consent  of  the  tax-payers  of  Mobile  county, 
made  known  through  their  representatives,  and  it  was  a  valid  and  con- 
stitutional enactment. 

2.  Same;  rontrnctnmadeby  theboardbinding  on  the  county. — Undersaid 
act,  the  "  Board  for  the  Improvement  of  the  River,  Bay  and  Harbor  of 
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Mobile  "  were  created  a  body  corporate,  and,  as  such,  made  trustees  to 
carry  into  effect  the  purposes  of  the  act,  their  duty  and  responsibility  be- 
ing official  and  fiduciary,  extending  only  to  the  fund  they  could  command 
and  coerce;  and  contracts  made  by  the  board,  for  the  purj)oses  contem- 

Elated  by,  and  within  the  scope  and  limitation's  of  the  act,  were  valid  and 
inding  on  the  county  of  Mobile,  imposing  on  it  a  liability  for  their  pay- 
ment. 

3.  Same;  obligation  of  contract  made  by  the  board  beyond  legislative 
power  to  impair. — The  legislature  has  no  more  power  to  impair  the  obli- 
gation of  a  contract  made  pursuant  to  its  authority  than  it  has  to  impair 
the  obligation  of  a  contract  made  between  individuals  under  like  condi- 
tions ;  and  hence,  work  having  been  done  and  accejited  under  a  valid  and 
binding  contract  made  with  said  board,  it  was  placed  bej'ond  legislative 
power  to  iuipair  its  obligation. 

4.  Same;  liability  of  the  county  of  Mobile  for  work  done  in  pursuance  of 
its  provisions. — In  1871,  work  was  performed  by  a  contractor  under  a  con-' 
tract  made  by  him  with  the  Board  for  the  Improvement  of  the  Kiver,  Bay 
and  Harbor  of  Mobile,"  to  an  amount,  and  for  the  p#^>oses  authorized 
by  the  act  creating  the  board.  On  the  19th  April,  1873,  an  act  of  the 
General  Assembly  .was  approved,  prohibiting  the  issue  of  bonds  of  the 
county  of  Mobile  to  said  board  imder  the  act  of  1867,  exceeding  the  sum 
of  two  hundred  thousand  dollars.  Bonds  to  this  amount  having  been 
issued  to  said  board,  and  by  them  expended  for  other  improvements 
made  under  contracts  with  them,  leaving  nothing  with  which  to  pay  said 
contractor,  he  brought  suit,  and,  in  1881,  recovered  a  judgment  against 
said  board,  and  caused  an  execution  to  be  issued  thereon,  which  was  re- 
turned "  no  property  found  ;  "  and  thereupon  he  filed  a  bill  against  the 
county  of  Mobile  to  compel  payment,  of  his  judgment.  Held,  that  the 
county  was  liable,  and  that  the  contractor  could  proceed  directly  against 
it  for  the  enforcement  of  such  liability.  (The  case  of  Mobile  County  v. 
Kimball,  54  Ala.  56,  distinguished  from  this.) 

5.  Same;  tvhen  claim  for  work  done  under  its  provisions  barred  by  the 
statute  of  limitations. — In  such  case,  the  contractor's  cause  of  action 
against  the  county  of  Mobile  accrued  at  the  time  when  said  board  had 
expended  the  two  hundred  thousand  dollars  in  the  improvements  au- 
thorized by  the  statute,  and  its  assertion  by  him.  in  no  way  depended  on 
the  previous  prosecution  of  the  board  to  insolvency ;  and  more  than  six" 
years  having  elapsed  between  the  accural  of  the  right  of  action  and  the 
bringing  of  suit,  his  claim  is  barred  by  the  statute  of  limitations. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  Jno.  A.  Foster. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Hannis  Taylor,  for  appellant. 

\Vm.  Jones,  contra. 

STOKE,  J. — The  present  case  went  off  by  final  decree  of 
dismissal  in  the  court  below,  on  demurrer,  plea  of  the  statute 
of  limitations,  and  motion  to  dismiss  for  want  of  equity.  The 
bill  alleges  that  under  the  act  for  the  purpose,  approved  f^eb- 
ruary  16,  1S67 — Pamph.  Acts,  507 — the  complainant.  Slaugh- 
ter, with  others,  his  then  partners,  in  the  month  of  June,  1871, 
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entered  into  a  contract  with  tlie  "'  Board  for  the  Improvement 
of  the  River,  Harbor  and  Bay  of  Mobile,"  to  do  certain  work 
in  the  improvement  of  said  river  and  harbor.  The  bill  sets 
forth  tiie  work  agreed  to  be  done,  the  stipulated  price  per  cubic 
yard,  the  manner  of  payment,  and  that  the  work  was  com- 
pleted in  October,  1871.  The  agreed  terms  were,  that  the  con- 
tractors were  to  l>e  paid  in  bonds  of  the  county  of  Mobile,  to 
be  issued  pursuant  to  said  act,  at  the  rate  and  price  of  eighty- 
two  and  a  half  cents  in  the  dollar.  The  work  being  completed, 
the  contractors  presented  their  claim  to  the  board  for  some- 
thing over  seven  thousand  dollars.  It  has  never  been  paid. 
.The  act  under  which  the  contract  was  made  required  the  pres- 
ident and  commissioners  of  revenue  of  Mobile  county  "to  issue 
bonds  [of  the  itmnty]  for  the  amount  of  one  million  of  dollars, 
.  .  to  be  delivered  to  the  said  board,  for  the  improvement  of 
the  river,  harbor  and  bay  of  Mobile,  whehever  they  may 
require  them,  and  said  court  are  required,  and  shall  levy  and 
cause  to  be  collected,  such  tax  as  may  be  deemed  proper  to  pay 
such  l)onds ;"  said  act  then  empowered  said  board  to  receive 
the  bonds  and  apply  the  same  or  their  proceeds  to  the  improve- 
ment of  said  river,  bay  and  harbor — such  improvements  to  be 
"  made  in  such  manner  as  the  board  may  direct,  and  for  that 
purpose  they  may  make  any  rules  and  regulations,  and  assess 
the  dues  or  tolls  to  be  collected  on  vessels  or  water  crafts,  and 
do  any  act  they  may  deem  proper  to  effect  the  object*  of  this 
act." 

On  April  19,  1873— Pamph.  Acts,  258— the  act  was  ap- 
proved wjiich  declared,  "  that  there  shall  not  be  issued  by  the 
f)resident  and  commissioners  of  revenue  of  Mobile,  to  the 
)oard  named  in  the  caption  of  this  act,  [Board  for  the  Im- 
provement of  the  River,  Harbor  and  Bay  of  Mobile],  the 
bonds  of  the  county  of  Mobile  in  the  aggregate  for  a  larger 
amount  than  the  sum  of  two  hundred  thousand  dollars,  and 
said  l>oard  for  the  Improvement  of  the  River,  Harbor  and 
Bay  of  Mobile  shall  not  be  entitled  to  receive  under  any  pre- 
tense whatever  from  said  president  and  commissioners  of 
revenue  of  Mobile  county  any  greater  or  larger  sum  oi*  amount 
of  bonds  of  said  county,  than  for  said  two  hundred  thousand 
dollars,  including  the  bonds  heretofore  issued  on  the  requisi- 
tion of  said  board." 

The  bill  avers  that  Slaughter,  complainant  in  this  suit,  pur- 
chased from  his  copartners  their  interests  in  said  claim,  and 
tliat  he  thereby  became  the  sole  owner  thereof.  It  then  avers 
that  in  April,  1874,  he  instituted  a  suit  at  law  against  the  said 
"Board  tor  tlie  Improvement  of  the  River,  Harbor  and  Bay 
of  Mobile,"  to  recover  for  the  work  so  done  under  said  con- 
tract, and  that  on  June  21,  1881,  plaintiff  recovered  a  verdict 
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and  judgment  in  said  suit  for  $5353.33.  Execution  was  issued 
on  said  judgment,  and  in  December,  1881, it  was  returned  "no 
property  found."  The  present  bill  M'as  filed  in  March,  1882, 
and  seeks  to  compel  the  county  of  Mobile  to  pay  the  judgment. 
While  the  act  "  to  provide  for  the  improvement  of  the  river, 
bay  and  harbor  of  Mobile"  is  not  in  itself  a  contract,  it  is 
nevertheless  an  authority  to  make  contracts,  one  or  more,  to 
the  extent  of  one  million  of  dollars.  The  question  arises, 
what  is  the  nature  of  the  act,  and  what  the  effect  of  its  repeal. 
Its  purpose,  as  is  plainly  expressed,  was  to  improve  the  river, 
bay  and  harbor  of  Mobile,  at  the  expense  of  Mobile  county. 
This,  we  must  presume,  was  with  the  consent,  and  at  the 
request  of  the  tax-payers  of  the  constituent  body,  made  known 
through  their  representatives. — Cdoley's  Cons.  Lim.  marg.  p. 
103;  Chappellv.  Tr«7Z««?7?6Y>w,  49  Ala.  153 ;  Tindal  v.  Drake, 
60  Ala.  170.  The  labor  and  responsibility  of  having  the  im- 
provements made  were  chiefly  imposed  on  the  improvement 
board.  It  was  for  that  body  to  deterniine  the  character  and 
extent  of  the  iiriprovements,  make  contracts  for  the  labor, 
receive  and  dispose  of  the  bonds  of  the  county,  and,  out  of  the 
proceeds,  pay  for  the  labor  when  performed,  to  the  extent  of 
the  million  dollars  in  the  bonds  authorized  to  be  issued,  or 
their  proceeds.  They  were  created  a  bod}^  corporate,  and,  as 
such,  made  a  trustee  to  carry  into  effect  the  purposes  of  the  act. 
,  Their  functions  were  public  and  (piasi  municipal,  and  when  per- 
formed within  the  scope  of  their  statutory  power,  and  in  good 
faith,  no  personal  liability  attached  to  the  members  of  the  board. 
Their  duty  and  responsibility  were  official  and  fiduciary,  and 
'extended  only  to  the  fund  they  could  command  and  coerce 
under  the  terras  of  the  statute.  The  statute  authorized  them 
to  make  valid  and  binding  contracts  to  the  extent  of  one  million 
in  county  bonds,  which  it  authorized  to  be  issued.  That 
statute  was  constitutional. — County  of  Mohile  v.  Kimhall,  102 
U.  S.  691 ;  s.  c.  54  Ala.  56.  The  revenue  board  of  Mobile, 
called  at  that  time  "the  president  and  commissioners  of 
revenue  of  Mobile  county,"  had,  under  the  statute,  but  a  single 
duty  to  perform.  They  were  "required  to  issue  bonds  for  the 
amount  of  one  million  of  dollars,  .  .  .  whenever  they 
[the  improvement  board]  may  require  them,  and  said  court  are 
required  and  shall  levy  and  cause  to  be  collected  such  tax  as 
may  be  deemed  proper,  to  pay  such  bonds."  This  duty  was 
mandatory  on  the  court  of  revenue,  whenever  the  improve- 
ment board  required  its  performance.  Such  were  the  powers 
and  duties  of  the  two  boards  respectively,  so  long  as  the  act  of 
1867  remained  of  force.  It  will  be  readily  observed  that, 
under  this  statute,  all  the  power  and  option  of  making  con- 
tracts which  should  bind  Mobile  county,  within  the  million  in 
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bonds,  was  vested  in  the  Board  for  the  Improvement  of  the 
River,  Baj  and  Harbor  of  Mobile,  while  tlie  revenue  court 
was  required,  and  only  authorized  to  furnish  the  evidence  of 
the  county's  liability,  by  the  issue  of  bonds. 

Long  before  the  repeal  of  the  act  of  1867,  the  contract  was 
entered  into,  which  is  the  foundation  of  the  present  suit.  At 
that  time,  much  the  larger  part  of  the  million  in  bonds  re- 
mained unconsumed,  and  uncalled  for  by  the  improvement 
board.  As  we  understand  the  pleadings  and  facts  in  this  case, 
it  is  not  claimed  that  contracts  were  ever  made,  approximating 
the  million  dollars  which  the  statute  authorized.  It  follows, 
then,  that  the  improvement  board  were  authorized  to  enter  into 
the  contract  which  is  the  foundation  of  this  suit,  and  that 
when  made,  it  became  l)inding  on  Mobile  county  and  its  revenue 
court.  And,  when  the  work  was  done  and  accepted  under  the 
contract,  if  not  sooner,  it  was  placed  beyond  the  power  of  the 
legislature  to  impair  its  obligation.  State  legislatures  have  no 
more  power  to  impair  the  obligation  of  contracts  made  pur- 
suant to  their  authority,  than  they  have  to  impair  those  of  in- 
dividuals, made  under  like  conditions.— J^letcher  v.  J*eck,  6 
Cr,  133 ;  Cooley's  Cons.  Lim.  m.  p.  273  et  seq.  There  can  be 
no  question  that,  under  the  averments  of  complainant's  bill, 
he  was  entitled  to  be  paid  for  the  work  he  performed  under 
the  alleged  contract,  and  that  the  repealing  statute  of  1873, 
while  it  may  have  changed  the  nature  of  his  remedy,  did  not 
and  could  not  take  away  his  right. 

It  is  made  a  rjuestion  in  this  case,  whether  Mobile  county 
can  be  u)ade  liable  for  the  demand  asserted  in  this  bill,  and  if 
so,  whether  such  liability  can  be  enforced,  until  the  remedy 
against  the  improvement  board  is  exhausted.  The  case  of 
Mof/de  County  v.  Kiruhall,  54  Ala.  56,  was  a  bill  Hied,  in  the 
first  instance,  aujainst  the  county,  on  a  contract  similar  to  the 
one  on  which  this  suit  is  founded.  It  was  decided  that  the 
suit  could  not  be  maintained,  but  that  the  remedy,  if  any,  was 
against  the  improvement  board,  to  reach  the  funds  in  their 
hands.  This  court,  after  stating  that  the  complainants  had 
matle  their  contract  with  the  harbor  board,  or  board  of  im- 
provement, said,  ainong  other  things,  that  "  it  is  not  shown  or 
alleged  that  the  amount  of  bonds  it  had  received  was  in- 
snrticient  to  enable  it  to  fulfill  its  engagements.  .  .  It  is 
also  shown  on  behalf  of  the  county  that  there  still  remained 
twenty-three  others  of  the  two  hundred  bonds  which  the  har- 
bor lx>ard  received,  that  it  had  not  accounted  for;  which 
twenty-three  bonds  were  much  more  than  sufficient  to  pay  ap- 
pellees the  balance  due  to  them,  and  all  other  debts  that  it  is 
shown  the  harbor  board  owed."  This  court  added,  however, 
that  ''if  the  court  of  commissioners  of  revenue  refused  on 
Vol.  i.xxiii. 
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lawful  demand  to  issue  the  county  bonds,  or  if  tlie  harbor 
board,  after  procuring  the  work  to  be  executed,  failed  to  per- 
form, or  was  disabled  from  performing  its  duty  of  demanding 
from  the  county  its  bonds  to  a  sufficient  amount  to  pay  the 
contractors,  it  is  probable  a  case  could  be  made  for  the  inter- 
ference of  a  court,  and  its  coercive  operation  on  the  county 
authorities  in  favor  of  the  contractors,  in  a  suit  brought  by 
them."  This  case  does  not  hold  that  no  suit  can  be  brought 
against  the  county.  It  does  hold  that  while  there  remained 
in  the  hands  of  the  harbor  board  funds  derived  from  the  bonds 
furnished  by  the  county,  the  harbor  board"  was  the  party  liable 
to  be  sued,  and  the  county  could  not  be.  To  hold  otherwise, 
would  have  left  the  county  liable  to  be  twice  mulcted  for  one 
and  the  same  improvement.  There  is  a  strong  intimation  that 
if  the  county  would  not  or  could  not  furnish  to  the  harbor 
board  the  bonds  with  which  to  pay  the  liabilities  rightfully  in- 
curred in  and  about  the  harbor  improvements,  then  the  courts 
would  render  proper  relief  against  the  county.  The  form  of 
relief  is  not  intimated. 

If  the  act  of  1867  had  not  been  repealed,  possibly  mandamus 
would  have  been  the  proper  remedy,  to  compel  the  revenue 
court  to  issue  the  Ijonds,  and  turn  them  over  to  the  harbor, 
board.  But  the  act  approved  April  19th,  1873 — Pamph.  Acts, 
258— repealed,  in  part,  the  act  of  1867^  and  forbade  the  issue 
of  any  and  all  bonds  above  the  aggregate  sum  of  two  hundred 
thousand  dollars.  This  sum  had  already  been  issued.  It  thence- 
forward became  impossible  for  the  revenue  court  to  is^ue  other 
bonds  under  the  act  of  1867.  The  power  had  been  taken  away. 
The  present  bill  alleges  that  the  two  hundred  thousand  dollars 
had  been  exhausted  in  paying  for  other  improvements  made 
under  said  act,  and  that  there  remains  in  the  hands  of  the  har- 
bor board  nothing  with  which  to  pay  the  present  liability. 
There  is  a  marked  difference  between  this  case,  as  made  by  the 
bill,  and  the  case  of  Mobile  County  v.  Kimhall^  54  Ala.  56. 
We  do  not  doubt  that  when  the  authority  to  issue  bonds  was 
taken  from  the  revenue  court  by  the  act  of  1873,  leaving  in  the 
hands  of  the  harbor  board  insufficient  means  to  discharge  lia- 
bilities rightly  incurred  under  the  act  of  1867,  a  liability  was 
thereby  fastened  on  the  county  of  Mobile  to  make  good  the  de- 
ficiency. The  authority  to  bind,  conferred  by  the  act  of  1867, 
had  been  acted  on,  and  had  become  a  contract,  and  under  it 
work  and  labor  had  been  done.  The  legislature  had  no  power 
to  impair  its  obligation.  The  county  must  bear  the  burden,  be- 
cause it  was  the  county's  contract.  This  results  from  the  pre- 
sumption we  must  indulge,  that  these  several  statutes,  local  in 
their  direct  operation,  were  enacted  at  the  instance  and  request 
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of  Mobile  county, —  Covniy  of  Mobile  v.  Kmihall^  102  U.  S. 
691. 

There  is  a  remaining  question.  When  did  the  right  to  sue 
Mobile  county  accrue:  It  is  averred  in  this  bill  "  that  after 
the  passage  of  said  act.  on  the  said  19th  of  April  [1873],  the 
said  harbor  board  ceased  to  have  any  further  work  done  for  the 

improvement  of  said  river,  harbor  and  bay  of  Mobile 

That  the  said  harbor  board  did  pay  out,  expend  and  exhaust  the 
the  said  two  hundred  thousand  dollars  of  bonds  delivered  to  it 
by  the  county  of  Mobile,  either  by  the  payment  of  the  bonds 
themselves,  or  their  proceeds,  to  the  several  persons  to  whom 
the  said  board  was  indebted  for  work  done  in  the  improvement 
of  said  river,  harbor  and  bay  of  Mobile ;  and  these  facts  have 
been  expressly  adjudicated  by  this  Plon.  Court  in  a  certain 
cause  between  the  county  of  Mobile  and  said  harbor  board  et  al.^ 
tinally  determined  by  the  decree  of  this  court  on  July  14th; 
1875."  This  is  a  clear,  direct,  unequivocal  averment,  not  only 
that  the  harbor  board  had  expended  the  two  hundred  thousand 
dollars  in  the  improvements  the  statute  authorized,  but  that  the 
expenditure  had  taken  place  before  July  14th,  1875;  for  on 
that  day,  the  chancery  court,  in  a  suit  between  the  county  and 
the  harbor  board,  decreed  such  to  be  the  case.  We  hold  that 
at  that  time,  if  not  earlier,  the  complainant,  Slaughter,  had  a 
right  of  action  against  .the  county  of  Mobile,  and  that  its  asser- 
tion was  in  no  way  dependent  on  the  previous  prosecution  of 
the  harbor  board  to  insolvency.  There  is  no  resemblance  be- 
tween this  case,  and  that  of  an  indorsed,  non-commercial  note. 
It  may,  with  more  ajjtness,  be  assimilated  to  protested  com- 
mercial paper.  The  liability  of  each  is  original  and  primary, 
80  far  as  the  right  to  recover  is  concerned.  More  than  six 
years  elapsed  between  the  accrual  of  the  right  of  action  and  the 
bringing  of  the  suit,  and  no  excuse  is  offered  which  can  excuse 
the  delay.  The  statute  of  limitations  of  six  years  is  a  bar  to 
this  suit, 

Attirmed. 
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Assumi^sit. 

1.  Letlei-H  of  (Hlmini»t ration  granted  during  late  tvar,  vaiid. — Letters  of 
adnjinistration  granted  in  this  State  during  the  late  war  between  the 
States,  are  valid. 

Vol.  lxxiii. 


1882.]  OF  ALABAMA.  141 

[Bean,  Adm'r,  v.  Chapman.] 

2.  Grant  of  letters  of  administration  de  bonis  non;  when  void. — A  grant 
of  letters  of  administration  de  bonis  non,  when  there  is  no  vacancy  in  the 
administration,  is  a  mere  nuUitv,  and  may  be  attacked  in  a  collateral 
proceeding;  but  when  so  attacked,  the  fact  that  there  was  no  vacancy 
must  be  affirmatively  shown ;  as,  in  tlie  absence  of  such  proof,  the  pre- 
sumption will  be  indulged  that  such  vacancy  did  exist,  and  that  its  exis- 
tence was  ascertained  by  the  probate  court  when  letters  of  administra- 
tion de  bonis  non  were  issued. 

3.  Acts  of  register  as  probate  judge;  matters  of  record  in  probate  court. 
When  the  register  in  chancery  acts  pro  hac  vice  in  the  stead  of  the  pro- 
bate judge,  on  account  of  the  latter's  incompetency,  under  the  statute 
(Code  of  1876,  §  2648),  his  acts  become  matters  of  record  in  the  probate 
court,  and  in  that  court  he  must  discharge  the  duties  imposed  on  him  by 
statute,  without  a  removal  of  the  papers  or  records. 

4.  When  transcript  from  probate  court  fails  to  shoio  a  vacancy  in  ad- 
ministration..— Where,  in  a  suit  in  the  circuit  court  by  one  who  claims  to 
be,  and  sues  as  administrator  de  bonis  non  of  a  decedent's  estate,  a  trans- 
cript from  the  probate  court  containing  what  purports  to  be  the  entire 
proceedings  of  that  court  touching  the  administration  of  said  estate,  is 
read  in  evidence,  and  from  it  it  appears  that  administrators  in  chief  were 
appointed  in  1863,  that  thej'  continued  to  act  until  1870,  when  they  filed 
their  accounts  and  vouchers  for  a  final  settlement,  ftnd  that,  the  judge  of 
probate  being  incompetent  to  act  by  reason  of  relationship  to  the  admin- 
istrators, the  settlement  was  "  transferred  "  to  the  register  in  chancery, 
who  made  an  order  setting  a  day  for  the  settlement,  and  also,  afterwards, 
two  orders  of  continuance ;  but  it  does  not  appear  therefrom  that  the  set- 
tlement was  ever  made,  or  that  the  administrators  had  ever  resigned, 
died,  or  been  removed, — held,  that  the  transcript  affirmatively  shows  that 
there  was  no  vacancy  in  the  administration ;  and  that  letters  of  adminis- 
tration de  bo7iis  non,  issued  to  tlie  plaintiff  in  1871,  were  therefore  void. 

Appeal  from  Madison  Circuit  Court. 

Tried  before  Hon.  Lewis  Wyetii. 

This  was  a  suit  by  Benjamin  F.  Bean,  as  the  administrator 
de  bonis  non  of  the  estate  of  Lawson  Garner,  deceased,  against 
Reuben  Chapman  and  Septimus  D.  Cabaniss,  founded  on  a 
bond  executed  by  the  defendants  as  the  sureties  of  one  D.  L. 
Larkin,  on  27th  January,  1 860,  and  payable  to  the  said  Lawson 
Garner  twelve  months  after  date ;  and  was  commenced  on  1st 
September,  1871.  The  defendants  pleaded,  among  other  things, 
that  the  plaintiff  was  not,  at  the  commencetnent  of  the  suit, 
and  never  had  been  the  administrator  de  bonis  non  of  said  estate. 
This  cause  was  before  this  court  at  a  former  term,  when  the 
judgment  of  the  lower  court  was  reversed,  and  the  cause  re- 
manded.— See  Bean,  Adrni^r,  v.  Chapman,  62  Ala.  58.  ( )n  the 
second  trial,  had  after  remandment,  so  far  as  shown  by  the  bill 
of  exceptions,  the  only  question  raised  was,  whether  the  plain- 
tiff was  the  administrator  de  bonis  non  of  said  estate,  the  de- 
fendants contending  that  his  appointment  as  such  was  void,  be- 
cause, at  the  time  it  was  made,  there  was  no  vacancy  in  the  ad- 
ministration. This  trial  resulted  in  a  verdict  and  judgment  for 
the  defendants,  from  which  the  plaintiff  sued  out  this  appeal. 

The  plaintiff  read  in  evidence  a  transcript  from  the  Probate 
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Court  of  Morgan  connty,  showing  that,  on  24th  day  of  Novem- 
ber. 1863,  letters  of  administration  were  granted  by  said  court 
to  Thomas  D.  Garner  and  Benjamin  F.  Bean,  on  their  giving 
bond  as  required  by  the  statute ;  and  tliat  in  1870  said  adminis- 
trators filed  in  said  court  their  accounts  and  vouchers  for  a  final 
settlement  of  their  administration,  which  were  "  transferred  to 
C.  C.  Nesmith,  register  of  the  Chancery  Court  for  the  Sixth 
District,  Xorthern  Chancery  Division  of  the  State  of  Alabama," 
on  account  of  the  incompetency  of  the  judge  of  probate  to  pass 
thereon,  by  reason  of  his  relationship  to  the  administrators.  He 
also  read  in  evidence  letters  of  admitiistration  on  said  estate, 
puporting  on  their  face  to  be  letters  in  chief,  issued  to  him  by 
the  register  in  chancery,  "  sitting  as  judge  of  probate,"  of  said 
county,  on  2d  August,  1871,  and  the  bond  sued  on  ;  and  then 
rested  his  case. 

Thereupon  the  defendant  read  in  evidence  a  transcript  from 
said  probate  court,  showing  the  appointment  of  Garner  and 
Bean  as  administrators  of  said  estate,  as  shown  by  the  trans- 
cript read  by  the  plaintiff;  that  they  continued  to  act  as  such 
administrators  until  the  6th  June,  1870,  when  they  filed  their 
accounts  and  vouchers  for  a  final  settlement  of  their  adminis- 
tration, and  an  order  was  made  "  transferring  "  the  settlement 
to  the  register,  as  shown  in  the  transcript  read  by  the  plaintiff. 
The  only  other  orders  or  proceedings  touching  the  administra- 
tion of.  said  estate,  sh  >wn  by  the  transcript  introduced  by  the 
defendants,  were  (1)  an  order  made  before  the  register,  on  6th 
June,  1870,  "  sitting  as,  and  in  the  stead  of  the  judge  of  pro- 
bate," reciting  the  transfer  of  the  settlement  to  him,  fixing  a 
day  therefor,  and  directing  notice  thereof  to  be  given,  as  re- 
«|uired  by  the  statute;  (2)  an  order  made  on  11th  July,  1870, 
continuing  the  settlement  until  20th  of  July,  1870;  and  (3)  an 
order  made  on  the  day  last  named,  continuing  the  settlement 
until  the  first  Monday  in  August.  To  this  transcript,  made  on 
18th  May,  1876,  was  appended  a  certificate  by  the  judge  of 
probate  of  said  county,  th.it  it  was  '*  a  full  transcript  of.  all  the 
proceedings  in  my  office,  pertaining  to  the  administration  of  the 
estate  of  Lawson  Garner,  deceased,"  and  that  there  "  is  no  record 
evidence  of  the  resignation  or  removal  of  Thomas  D.  Garner 
from  his  said  office,  as  administrator  of  the  estate  of  Lawson 
Garner,  deceased." 

This  being  the  substance  of  the  evidence  introduced  on  the 
trial,  the  court  charged  the  jury,  at  the  written  request  of  the 
defendants,  that  if  tliey  believed  the  evidence,  they  must  find 
for  them ;  and  to  this  charge  the  plaintiff  excepted.  That 
charge  is  hero  assigned  as  error. 

Vol..  Lxxm. 
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Walker  &  Jones,  for  appellant.  (No  l)rief  came  to  the 
hands  of  the  reporter.) 

Humes  &  Gordon  and  Jno.  W.  Shepherd,  contra.  .(1) 
The  grant  of  administration  to  Bean  and  Garner,  tliough 
made  during  the  late  war,  was  valid.  —  Parks  v.  Co  fey, 
52  Ala.  32 ;  Texas  v.  White,  7  Wall.  7f»0 ;  Horn  v.  Lock- 
hart,  17  Wall.  580.  (2)  The  subsequent  grant  of  lettei-s 
to  Bean  by  the  register,  which  purports  to  be  a  grant  of  letters 
in  chief,  was  probably  founded  on  the  supposed  invalidity  of 
the  former  grant,  under  the  decisions  of  this  court  as  then  or- 
ganized, which  have  since  h'den  overruled.  ■  The  former  grant 
being  valid,  this  grant  of  letters  is  absolutely  void,  unless  there 
was  a  vacancy  in  the  administration. — Matthews  v.  Doiithitt, 
27  Ala.  273 ;  Coltart  v.  Allen,  40  Ala.  155  ;  Nelsonv.  Boynt&n, 
54  Ala.  368 ;  Hooper  v.  Scarhorough,  57  Ala.  510  ;  McJDmoell 
■V.  Jones,  58  Ala.  35.  The  transcript  offered  in  evidence  by 
the  defendant  below  affinnatively  shows  that  there  was  no  va- 
cancy, and  negatives  the  presumption  of  a  iinal  settlement  by 
Bean  and  Garner,  in  which  this  court  indulged  on  the  former 
appeal.  The  following  authorities  also  cited  and  discussed  :• 
Gray's  Ad'tn^r,v.  Cruise,  36  Ala,  559;  Ikelheim£rv.  Chapman^ s 
Adm'r,  32  Ala.  676  ;  Rainho  v.  Wyatt,  32  Ala.  363 ;  Dnpree 
V.  Pe?ry,  18  Ala.  34.  (3)  The  plaintiff's  grant  of  letters  is 
void,  because  it  was  not  made  a  matter  of  record  in  the  pro- 
bate court,  as  it  should  have  been,  if  made  by  the  register  in 
chancery. — Bean  v.  Chapman,  62  Ala.  58  ;  Code  of  1876,  §§ 
2376,  2378.  The  transcript  oifered  by  the  defendant  negatives 
the  legal  existence  of  the  plaintiff's  alleged  letters,  by  affirma- 
tively showing  triiat  no  such  letters  were  ever  issued.  (4)  If 
the  plaintiff  is  the  same  person  mentioned  in  the  first  grant,  he 
should  have  proved  that  fact.  Identity  of  person  will  not  be 
presumed  from  mere  identity  of  name,  in  the  absence  of  aver- 
ment or  proof  of  the  fact. — Boykin  v.  Edwards,  21  Ala.  261. 
See  also  MilUr  v.  Hale,  26  Penn.  St.  436.  He  should  have 
also  proved  the  death  of  Garner,  his  co-administrator,  to  make 
out  title  in  himself. 

SOMERVILLE,  J. — The  letters  of  administration  granted 
by  the  Probate  Court  of  Morgan  county  to'  Bean  and  Garner, 
in  November,  1863,  were  valid,  although  made  during  the  late 
war.  This  was  settled  in  Nelson  v.  Boynton,  54  Ala.  368, 
which  has  not  since  been  departed  from. — Kellam  v.  Allen, 
69  Ala.  442. 

So  long,  therefore,  as  these  appointees  continued  to  hold, 
and  no  vacancy  was  created  in  the  administration  by  their 
resignation,  removal,  or  death,  no  subsequent  grant  could  be 
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made  of  letters  of  administration  de  honis  non  to  any  other  per- 
son. The  action  of  the  probate  court  making  the  second  grant 
of  letters,  without  the  existence  of  a  vacancy,  would  be  a  mere 
nullity,  and  may,  therefore,  be  held  void  even  in  a  collateral 
proceed ing.^6r/'«^'«  Adm-'r,  v.  Cruise,  36  Ala.  559  ;  Siins  v. 
Waters,  65  Ala.  442 ;  NeUon  v.  Boynton,  supra. 

In  the  ahsence  of  evidence,  however,  to  the  contrary,  such  a 
vacancy  may  be  presumed,  on  collateral  attack,  from  the  mere 
fact  of  the  court's  having  granted  the  administration  de  honis 
non.  The  second  grant  can  be  held  invalid  only  where  there 
is  such  evidence,  affirmatively  showing  that  no  such  vacancy 
existed. —  &raii' s  Adinb  r  v.  Cruise,  supra;  TIatchett  v.  Billings- 
lea,  65  Ala.  16. 

The  general  rule  is,  that  "where  the  probate  court  exercises 
the  power  to  appoint  an  administrator  of  an  estate,  it  is  to  be 
presumed  that  it  previously  ascertained  the  existence  of  the 
jurisdictional  fact,  without  which  the  power  could  not  be  legally 
exercised ;  and  its  validity  is  not  permitted  to  be  collaterally 
assailed,  or  questioned  otlierwise  than  in  a  direct  proceeding" 
(Burke  V.  Mutch,  66  Ala.  568,  570);  or,  as  otherwise  declared, 
"facts,  which  must  have  been  ascertained  by  the  court  to  exist, 
and  upon  the  existence  of  which  the  reifularity  of  its  action  de- 
pends, will  be  conclusively  presumed  to  have  been  ascertained, 
unless  the  record  affirmatively  discloses  the  contrary." — Bur- 
nett v.  Nesmith,  6'2,  Ala.  261 ;  P>eeraan's  Jud.  Sales,  §  4,  p.  21, 
note  25.  One  of  the  established  exceptimis  to  this  rule  is. 
where  there  is  no  vacancy  in  an  administration,  evidence  is  ad- 
missible, even  in  a  collateral  proceeding,  to  show  the  fact,  and 
in  such  event  thfe  second  grant  is  absolutely  void. — Matthews 
V.  Douthitt,  27  Ala.  273 ;  Gray  v.  Oruise,  36  Ala.  559,  supra; 
CoUart  V.  Allen,  40  Ala.  155;  Nelson  v.  Boynton,  54  Ala. 
368.  So  a  grant  of  letters  of  administration  on  the  estate  of 
a  living  man,  who  was  supposed  to  be  dead,  has  been  held  to 
be  a  nullity. — Duncan  v.  Stewart,  25  Ala.  408. 

The  evidence  here  negatives  the  existence  of  any  vacancy  in 
the  administration  which  would  authorize  the  grant  of  an  ad- 
ministration de  honisiwn.  The  incompetency  of  the  probate 
judge  authorized  the  register  in  chancery  to  act  in  his  stead 
as  if  he  were  probate  judge,  so  far  as  concerned  the  particular 
duty  for  the  performance  of  which  the  judge  was  incompetent. 
Code,  1876,  ^  2648.  The  acts  of  the  register,  however,  would 
l>ecome  records  and  proceedings  of  the  probate  court.  He 
must  discharge  these  duties  in  tlie  probate  court,  without  the 
removal  of  the  original  papers  or  records  of  such  court,  and  is 
pro  hoc  vice  the  acting  probate  judge. — Bean,  AdrmUr,  v.  Chap- 
man et  at.,  62  Ala.  58. 

The  record  contains  what  purports  to  be  the  entire  proceed- 
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ings  of  the  probate  court  touching  the  administration  of  the 
estate  of  Lawson  Garner.  These  proceedings,  in  our  opinion, 
show  affirmatively  that  there  was  no  vacancy  in  the  administra- 
tion which  authorized  the  issue  of  letters  of  administration  de 
honis  non  to  Bean.  His  appointment  was,  for  this  reason,  a 
nullity,  and  he  has  no  authority  to  maintain  this  suit. — Bean 
V.  C/iajmum,  supra;  Grays  Achn^r^  v.  Cruise,  36  Ala.  559,  565. 
The  judgment  of  the  circuit  court  is,  in  our  opinion,  free 
from  error  and  must  be  affirmed. 

Brickell,  C.  J.,  not  sitting. 


Hale,  et  al.  v.  Vauglian,  Ex'r. 

Bill  in  jEquiti/  to  enjoin  Sale  of  Land  under  Mortgage,  and 
to  have  Mortgage  declared  void;  Cross-hill  hy  Mortgagee  to 
foredose  Mortgage. 

1.  Striking  answer  from  file  ;  when  error  not  shown.^On  appeal  all 
reasonable  presumptions  are  indulged  to  support  the  judgment  or  decree 
of  the  primary  court,  and  no  intendments  are  made  for  its  reversal ;  and 
hence,  this  court  can  not  say  that  the  chancery  court  erred  in  striking 
answers  to  a  cross-bill  from  the  file,  or  in  refusing  to  allow  answers  to  be 
filed  thereto,  when  they  are  not  embodied  in  the  record. 

Appeal  from  Tallapoosa  Chancery  Court.  •  * 

Heard  before  Hon.  N.  S.  Gkaham. 

Bill  in  equity  by  mortgagor  to  enjoin  a  sale  of  the  land  con- 
veyed by  the  mortgage,  under  a  power  contained  therein,  and 
to  have  the  mortgage  declared  void  as  against  public  policy ; 
and  cross-bill  l)y  the  mortgagee,  seeking  a  foreclosure  of  the 
mortgage.  The  facts  necessary  to  an  understanding  of  the 
points  decided  are  sufficiently  stated  in  the  opinion. 

W".  D.  Bulger,  for  appellants. 

Name  of  counsel  for  appellee  not  shown  by  the  record. 

Per  Curiam, — The  cause  has  been  submitted  without  an 
arguntent  in  support  of  the  assignments  of  error.  We  have, 
however,  examined  them,  and  are  not  of  opinion  they  are  well 
taken.  The  answers  to  the  cross-bill,  which  were  stricken  from 
the  file,  are  not  embodied  in  the  record ;  and,  in  their  absence, 
we  can  hot  say  that  the  chancellor  erred  in  striking  them  out. 
10 
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They  may  have  been  scandalous  and  impertinent,  or,  it  may  be, 
tiled  after  a  decree  j^r^  confesso  had  been  obtained,  without  the 
leave  of  the  court.  All  reasonable  presumptions  are  indulged 
to  support  a  judgment  or  decree  ;  intendments  are  not  made  for 
its  reversal.  The  same  remark  may  be  n)ade  as  to  the  refusal 
of  the  chancellor  to  allow  answers  to  be  filed.  If  a  decree  pro 
confesso  had  been  rendered  against  the  defendants  (which 
seems  to  be  the  case),  it  could  be  set  aside  only  on  filing  full 
and  complete  answers ;  and,  if  necessary  to  support  the  ruling 
of  the  chancellor,  the  answei-s  not  being  introduced  into  the  re- 
cord, we  musf^  presume  they  were  rejected  because  in  this 
respect  insufficient.  There  is  nothing  requiring  notice  in  the 
other  assignment  of  errOr. 
Affirmed. 

Stone,  J.,  not  sitting. 


Rosette  v*  Wynn. 

Bill  in  Equity  to  enforce  Vendor^s  Lien  on  Land  for  unpaid 
l^ur chase  mone^j. 

1.  When  purchaser  of  land  not  a  bona  fide  ptirchaser  witliont  notice. 
If  a  purchaser  of  land  is  sufficiently  informed  to  put  him  on  in(iuiry,  and 
that  iiKjuify,  if  followed  up,  would  lead  him  to  tlie  knowledge  that  there 
is  a  vendor's  lien  on  the  land  for  uni)aid  purchase-money  owinji  by  his 
vendor,  he  is  not  a  jturchaser  without  notice,  antl  is  not  entitled  to' pro- 
tection against  the  asserted  lien. 

2.  What  )>ol  proper  part  of  tranxrripl  on  appeal. — The  opinion  of  this 
court  on  former  aj)peal  is  not  a  proper  part  of  the  transcript  on  a  subse- 
ijuent  HpiK'al ;  and  if  included  in  the  transcript,  no  costs  will  be  allowe<l 
for  it. 

Appeal  from  Russell  Chancery  Court. 

Heard  before  lion  John  A.  Fostkk. 

This  was  a  l)ill  in  equity  by  John  J.  Wynn  against  (4ebrge 
W.  Rosette  and  Charles  B.  Taliaferro,  to  enforce  a  vendor's 
lien  on  land  for  unpaid  purchase-money ;  the  said  Taliaferro 
having  been  made  a  party  as  a  subsequent  purchaser  of  the  land, 
charged  with  notice  of  complainant's  lien.  This  cause  was  be- 
fore tii  is  court  at  a  former  term,  and  is  reported.  See  Wynn  v. 
Rosette^  00  Ala.  517,  where  the  averments  of  the  bill  and  the 
nature  of  complainant's  claini  are  stated  at  length.  As  the 
questions  decided  on  this  appeal  are  merely  questions  of  fact, 
it  would  serve  no  gooti  purpose  to  here  repeat  the  averments 
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of  the  bill,  or  to  set  ont  the  facts  disclosed  by  the  evidence. 
A  decree  was  entered  in  the  court  below,  granting  relief  to  the 
complainant ;  and  that  decree  is  here  assigned  as  error, 

A.  A.  DoziEK  and  Clopton,  Herbert  &  Chambers,  for  ap- 
pellants. 

Geo.  D.  Hooper  and  James  M.  Russell,  contra. 

STONE,  J. — Only  questions  of  fact  are  presented  bv  this 
record.  The  testimony  is  neither  as  full,  nor  as  clear  as,  it 
would  seem,  it  mi^^ht  have  been  made.  Rosette  and  Taliaferro 
are  each  brief  in  their  statements,  and  furnish  few  details.  It 
is  left  somewhat  in  doubt  whether  Wynn  or  Ware  was  Rosette's 
vendor.  We  incline  to  the  belief  the  transaction  was  tripartite, 
and  that  by  agreement,  in  which  the  three  concurred,  Rosette 
was  substituted  for  Ware  as  the  purchaser.  The  fact  that  Ro- 
sette's notes  are  made  payable  to  Ware,  is  not  very  consistent 
with  the  assertion  that  he.  Rosette,  tirst  purchased  Ware's 
notes  from  Wynii,  and  then  purchased  the  land  from  Ware, 
paying  for  it  with  Ware's  notes,  so  purchased  from  Wynn. 
We  think  there  is  a  substantial  conformity  of  the  proof  to  the 
allegations  of  the  bill,  in  the  matter  of  the  making  of  the  con- 
tract of  sale. 

The  chancellor  found,  as  fact,  that  when  Taliaferro  pur- 
chased from  Rosette,  he  was  sufficiently  informed,  to  put  him 
on  inquiry,  which,  if  followed  up,  would  have  led  to  knowledge 
of  AVynn's  claim,  and  the  nature  and  extent  of  it. — Johnson  v. 
ThweatU  IS  Ala.  741 ;  I>udUy  v.  Witter,  46  Ala.  664.  Look- 
ing into  the  testimony,  we  are  not  only  not  clearly  convinced  the 
chancellor  erred  in  thus  finding,  l)ut  we  are  inclined  to  the  same 
conclusion  attained  by  him, — Rather  v.  Young,  56  Ala.  94 ; 
Bryanv.  Ilendrix,  57  Ala.  387;  Noe^s  &h'  v.  Gamer's  AdraW, 
70  Ala.  443. 

This  case  has  heretofore  l)een  in  this  court,  but  on  different 
questions. —  Wijnn  v.  Rosette,  (SQ  Ala.  517.  We  find  the  opin- 
ion of  this  court,  delivered  on  that  appeal,  copied  in  this  tran- 
script. No  costs  will  be  allowed  the  register  for  the  copy  of 
that  opinion,  as  it  is  no  proper  part  of  the  transcript  on  this 
appeal. 

Affirmed. 
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Le^vis  V,  Lee  County. 

Action  against- County  Treasurer  and  the  Sureties  on  his  Ojffi- 

cial  Bond. 

1 .  -1  dmlssiong  by  principal;  when  not  competent  evidence  against  surety. 
Admissions  or  declarations  of  the  principal,  not  made  in  "the  course  of 
any  Inisiness,  or  as  parts  of  any  acts  with  which  the  surety  is  connected 
by  his  contract,  but  merely  narrative  of  a  past  transaction,  are  hearsay, 
and  not  competent  evidence  against  the  surety,  whether  he  is  sued  alone,^ 
or  jointly  with  tlie  principal. 

2.  Admissibility  of  evidence. — Where,  in  an  action  on  the  official  bond 
of  a  county  treasurer,  the  breaches  assigned  are  his  failure  to  account 
for  money  received  in  his  official  capacity,  and  to  pay  it  over  to  his  suc- 
cessor, e\idence  as  to  what  use  he  maSe  of  the  moneys  collected,  the 
place  at  which  it  was  kept,  his  failure  to  keep  it  safely,  and  as  tohishav- 
mg  it  on  hand  at  the  expiration  of  his  official  term,  is  irrelevant  and  in- 
admissible* 

3.  Lifthility  of  county  treasurer  for  State  certificates  received  by  him,  and 
appropriated  to  his  own  use. —Certificates  issued  by  the  Governor  under 
authority  of  the  act  approved  February  19th,  1867  ("Pamph.  Acts,  1866-7, 
p.  657),  and  obligations  issued  in  pursuance  of  the  act  approved  Decem- 
i^r,  19th,  1873  (Pamph.  Acts,  1873,  p.  40),  having  been  received  by  a 
county  treasurer  in  his  official  capacity,  and  by  him  converted  to  his  own 
use,  he  and  his  sureties  can  not  absolve  themselves  from  liability  there- 
for, when  sued  on  his  official  bond,  by  contesting  the  constitutionality  of 
the  statutes  under  which  they  were  issued. 

4.  Liability  of  county  treasurer  for  interest. — While  it  is  the  duty  of 
a  county  treasurer,  on  the  termination  of  his  official  term,  to  pay  over  to 
his  successor  the  public  moneys  he  has  received  and  not  disbursed  ac- 
cording to  law,  and  all  moneys  which  he  lias  neglected  to  collect,  and  for 
the  wrongful  detention  thereof  the  law  gives  interest  in  the  nature  of  dam- 
ages, vet,  interest  will  not  begin  to  run  thereon  until  his  successor  has 
(lualitied,  as,  until  that  time,  there  can  be  no  lawful  payment. 

5.  Report  of  committee  appointed  by  court  of  county  commissioners  on 
treasurer's  books  res  inter  alios  acta. — The  report  of  a  cf>nnnittee,  appointed 
by  the  court  of  county  commissioners  to  audit  and  examine  the  books  and 
pai)er8  of  tlie  county  treasurer,  made  to  that  body  after  the  termination 
of  his  term  of  office,  showing  that  the  treasurer  was  in  default  for  a 
stated  sum,  is,  as  to  the  treasurer  and  his  sureties,  res  inter  alios  acta, 
and  inadmissible  against  them  in  a  suit  brought  by  the  county  against 
them  on  the  treasurer's  official  bond. 

6.  Same;  wlien  evidence  against  the  treaxurer. — If,  however,  the  report 
was  rea<l  to  the  court  in  the  nearing  of  the  treasurer,  and  he  assented  to 
it  in  part,  so  far  as  he  assented  to  it,  the  report  is  competent  evidence 
against  him  ;  but  such  assent,  being  an  individual,  and  not  official  act, 
does  not  render  the  report  competent  evidence  against  his  sureties. 

AiTKAL  from  Lee  Circuit  Court. 
Tried  Ijefore   Hon.  II.  D.  Clayton. 

Tljis  action   was  brought  by  Lee  county  against  John  F. 
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Lewis,  a  former  treasurer  of  said  county,  and  others,  the  sure- 
ties on  his  official  bond ;  was  founded  on  said  bond,  and  was 
<5oinmenced  on  6th  September,  1875.  The  Complaint  as 
amended  assigns  several  breaches  of  the  bond,  the  gravamen  of 
all  which  is,  that  the  said  Lewis,  while  connty  treasurer,  col- 
lected divers  sums  of  money  belonging  to  the  county,  Avhich 
he  failed  to  legally  and  properly  account  for,  or  to  pay  over  to 
his  successor  in  office.  The  defendants  filed  several  pleas,  put- 
ting in  issue  the  assignments  of  breaches  of  the  bond  contained 
in  the  complaint,  and  upon  issues  joined  on  these  pleas  the 
cause  was  tried,  the  trial  resulting  in  a  verdict  and  judgment 
against  the  defendants,  from  which  they  sued  out  this  appeal. 
On  the  trial  Wilson  Williams  was  examined  on  behalf  of  the 
plaintiff,  and  testified,  in  substance,  that  he  was  judge  of  pro- 
bate of  said  county  from  1874  to  1880,  he  having  gone  into 
office  about  the  same  time  that  the  successor  of  Lewis  as  county 
treasurer  did ;  that  soon  thereafter,  and  after  such  successor 
had  been  elected  and  qualified,  a  committee  was  appointed  by 
the  court  of  county  commissioners  of  said  county  to  examine 
the  books,  vouchers,  etc.,  of  said  Lewis ;  and  that  afterwards 
said  committee  made  a  written  report  to  said  court  of  county 
commissioners  touching  the  matters  for  which  they  had  been 
appointed,  in  which  they  state  an  account  against  said  Lewis  as 
county  treasurer,  containing  numerous  items  of  debits  and 
credits,  and  showing  a  considerable  balance  due  from  him  to 
the  county.  This  report  is  set  out  at  length  in  the  bill  of  ex- 
ceptions. The  witness  further  testified  that  said  report  was 
read  to  the  court  of  county  commissioners  by  said  committee 
in  the  hearing  of  Lewis,  and  that  he  then  and  there,  in  effect, 
admitted  the  correctness  thereof,  with  the  exception  of  one 
item  mentioned  by  the  witness.  To  the  testimony  as  to  the 
admission  made  by  Lewis,  his  co-defendants,  the  sureties  on  said 
bond,  objected  as  illegal,  incompetent  and  irrelevant  evidence 
against  them,  and  moved  the  court  to  instruct  the  jury  that  said 
admission  was  only  admissible  against  Lewis ;  l)ut  the  court 
overruled  their  objection  and  motion,  and  they  duly  excepted. 
The  plaintiff  then  offered  in  evidence  the  report  made  by  said 
committee,  to  which  the  defendants  objected  on  the  same 
grounds  as  stated  in  support  of  their  objection  to  said  admis- 
sion ;  Imt  the  court  overruled  their  objection,  and  allowed  the 
report  to  be  read  to  the  jury,  and  the  defendants  duly  excepted. 
The  defendants  then  moved  the  court  to  limit  the  effect  of  the 
report  as  evidence  by  instructing  the  jury  that  it  was  not  proper 
or  competent  evidence  as  against  them,  and  that  they  could 
only  look  to  it  as  evidence  against  Lewis ;  but  the  court  over- 
ruled the  motion,  and  the  defendants  excepted.  Other  admis- 
sions made  by  Lewis  as  to  his  indebtedness  to  the  county  after 
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the  report  of  said  committee  had  been  made,  were  introduced 
in  evidence  against  the  objection  of  said  sureties,  and  excep- 
tions reserved  by  them  in  reference  thereto,  which  need  not  be 
set  out  at  length. 

Tlie  defendant  Lewis  was  examined  as  a  witness  on  behalf 
of  himself  and  his  co-defendants,  and  was  asked  the  following 
questions :  (1)  "  Did  you  ever  use  any  of  the  county's  money ;" 
(2)  "Where  did  you  keep  the  county's  money  while  in  otfice ;" 
and  (3j  "  Did  you  have  any  of  the  county's  money  on  hand  at 
the  expiration  of  your  term  of  office."  To  each  of  these  ques- 
tions tlie  plaintiff  objected,  the  objections  were  sustained,  and 
the  defendants  excepted. 

There  was  also  evidence  tending  to  show  that  a  large  amount 
of  the  money  collected  by  Lewis,  and  charged  against  him  as 
treasurer,  and  for  which  his  receipts  and  admissions  had  l)een 
introduced  in  evidence  by  the  plaintiff,  were  certificates  issued 
by  the  State  under  the  statutes  mentioned  in  the  opinion,  and 
commonl}'  known  as  "  Patton  mone}',"  and  "  Horseshoe  money." 

The  court  charged  the  jury,  ex  inero  motu,  among  other 
things,  as  follows:  (1)  "Tliat  the  report  of  the  committee, 
made  to  the  court  of  county  commissioners,  was  of  itself  evi- 
dence, to  which  the  jury  could  look  as  against  each  and  all  of 
the  defendants."  (2)  "  That  all  the  admissions  made  by  Lewis, 
in  evidence,  were  binding  as  against  all  the  defendants,  unless 
said  admissions  were  made  after  said  Lewis  had  made  a  final 
settlement  with  his  successor  in  office."  (3)  "  That  defendants 
were  chargeable  with  the  full  face  value  of  all  the  State  cer- 
tificates, both  of  the  so-called  "Patton  money,"  and  the  so- 
called  "  Horseshoe  money,"  received  by  Lewis  while  county 
treasurer,  with  interest  thereon."  The  defendants  excepted  to 
these  charges,  and  also  to  the  refusal  of  the  court  to  charge  the 
jury,  at  their  written  request,  as  follows:  "That  no  interest 
can  be  charged  against  Lewis  before  such  time  as  his  successor 
was  qualified,  as  shown  by  the  proof ;  and  that  if  there  be  no 
such  proof,  no  interest  can  be  recovered."  They  also  excepted 
to  the  refusal  of  tlie  court  to  give  several  charges  requested  b}' 
them,  based  on  the  theory  that  the  defendants  were  not  liable 
for  the  State  certificates  received  by  Lewis.  Lewis'  sureties 
and  co-defendants  asked  the  court  in  writing  to  give  to  the  jury 
the  following  charges :  (1)  "  That  no  admissions  made  by  the 
defendant  I^ewis  after  the  termination  of  his  office  as  treasurer, 
and  not  during  the  transaction  of  any  Imsiness  for  which  his 
sureties  were  bound,  can  bind  his  co-defendants  in  this  suit " 
(2)  *'  That  in  an  action  on  a  county  treasurer's  bond  against 
the  principal  and  iiis  sureties,  confessions  made  by  such  prin- 
cipal after  his  successor  was  elected  and  qualified,  and  after  he 
had  ceased  to  perform  tiie  duties  of  said  office,  are  not  binding 
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on  bis  sureties."     The  court  refused  to  give  these  charges,  and 
said  defendants  excepted. 

The  several  rulings  above  noted  are  here  assigned  as  error. 

Geo.  p.  Harrison,  jr.,  and  Geo.  W.  Hooper,  for  appellants. 
(1)  The  admissions  made  by  Lewis  were  not  competent  evi- 
dence against  his  sureties. — 1  Greenl.  on  Ev.,  §  187 ;  Brandt  on 
Suretyship,  §  521 ;  Stetson  v.  City  Bank  of'  Neio  Orleans,  2 
Ohio  St.  175.  (2)  The  report  made  by  the  committee  ap- 
pointed by  the  court  of  county  commissioners  was  not  compe- 
tent evidence  against  the  defendants.  The  appointment  of  the 
committee  was  not  authorized  by  law,  and  their  i-eport  was 
merely  a  calculation  of  three  men,  based  upon  an  examination 
of  certain  books  and  papers.  These  books  and  papers  were  the 
best  evidence,  and  should  have  been  introduced  in  evidence. 
(3)  There  was  no  proof  that  the  successor  of  Lewis  had  ever 
qualified.  If  there  was  no  qualified  successor,  there  w'as  no 
one  authorized  by  law  to  receive  the  funds  from  Lewis ;  and 
he  was,  therefore,  not  chargeable  with  interest.  (4)  The  ques- 
tions propounded  to  Lewis  were-  clearly  pertinent  to  the  issues 
joined,  and  should  have  been  allowed.  (5)  The  State  certifi- 
cates were  bills  of  credit,  and,  issued  in  violation  of  the  Federal . 
Constitution.  See  Pamph.  Acts,  1866-7,  p.  657 ;  Pamph.  Acts, 
1873,  p.  40 ;  Craig  v.  Missouri,  4  Peters,  p.  410 ;  Briscoe  v. 
Bank  of  Kentucky,  11  Peters,  p.  258 ;  Burroughs  on  Pub. 
Securities,  p.  46,  and  authorities  there  cited.  The  circuit 
court,  therefore,  erred  in  holding  that  the  defendants  were 
chargeable  with  the  certificates  received  by  Lewis. 

W.  H.  Barnes  &  Son,  contra.  (1)  When  the  principal  and 
surety  are  sued  in  a  joint  action,  the  admissions  of  the  principal 
are  good  against  the  surety  also. — Brandt  on  Suretyship  and 
Guaranty,  p.  635,  and  authorities  cited  in  note ;  Baylies  on 
Suretvsiiip  and  Guaranty,  p.  399 ;  Atlxis  Bank  v.  Broicnville, 
9  R.l.  172;  Araherst  'v.  Root,  2  Mete.  522.  (2)  While  we 
do  not  admit  that  the  State  certificates  were  bills  of  credit,  and 
the  acts  under  which  they  were  issued,  were  for  that  reason 
unconstitutional,  we  insist  that  the  treasurer  can  not  raise  that 
question.  ' 

BRICKELL,  C.  J. — There  are  cases  which  go  so  far  as  to 
maintain  that  the  declarations  or  admissions  of  the  principal, 
without  restriction  as  to  the  time  oi-  circumstances  under 
which  they  were  made,  are  evidence  against  the  surety. — 3 
Phill.  on  Ev.  (C.  &  H.  notes),  261.  There  are  other  cases 
afiirming  the  proposition  pressed  in  the  argument  of  the  counsel 
for  the  appellee,  that  when  principal  and  surety  are  jointly 
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sued  on  a  joint  or  a  joint  and  several  obligation,  any  admission 
or  declaration  made  by  the  principal,  which  is  competent  evi- 
dence against  him,  is  also  competent  against  the  surety ;  for 
the  reason,  it  is  said,  that  as  the  suit  is  against  several  joint 
contractors  or  joint  obligors,  a  recovery  to  the  same  extent  must 
be  had  against  all  or  none,  unless  one  or  more  of  the  defendants 
interposes  a  personal  defense,  such  as  infancy,  coverture,  or 
bankruptcy. — Pendleton  v.  Banlc  of  Kentucky^!  T.B.Monroe 
(Ky.),  171 ;  Amherst  Bank  v.  Root^  2  Mete.  541  ;  Atlas  Bank 
V.  Broumville^  9  Rhode  Island,  168.  Without  any  limitation 
as  to  the  nature  of  the  action,  approved  text  writers  state  that 
the  mere  naked  admissions  of  the  principal,  not  made  in  the 
course  of  an}'  business,  or  as  parts  of  any  acts  with  wliich  the 
surety  is  connected  by  his  contract,  can  not  be  received  as  evi- 
dence to  charge  the  surety. — 1  Greenl.  on  Ev.  §  187 ;  2  Whart. 
on  Ev.  §  1212.  This  is  the  rule  which  has  been  recognized  in 
this  court  as  to  the  admissions  or  declarations  of  the  principal, 
or  his  acts  not  in  the  transaction  of  business  for  which  the 
surety  is  bound. — Bondurant  v.  Bank^  7  Ala.  830 ;  Dumas  v. 
Patterson,,  9  Ala.  484.  In  tlte  first  of  these  cases  the  declara- 
tions of  a  sheriif  in  reference  to  the  time  at  which  an  execu- 
tion in  his  hands  was  to  be  paid,  accompanied  with  evidence  of 
the  payment,  were  received  to  charge  his  sureties  who  were 
separately  sued ;  the  court  holding  that  the  declarations, 
liaving  been  made  while  the  sheriff  was  acting  officially,  though 
not  siuinltaneous,  were  parts  of  the  res  gestce,,  the  payment  of 
the  money.  In  the  other  case,  the  admissions  of  a  sheriif  that 
lie  had  collected  money  on  an  execution,  not  made  while  acting 
officially,  merely  narrative  of  a  past  act,  were  held  inadmissi- 
ble against  iiis  sureties,  when  sued  jointly  with  him.  In  Toimi- 
seiul  V.  Everett^  4  Ala.  607,  the  annual  settlements  of  a  county 
treasurer  with  the  court  of  county  commissioners,  and  the 
statement  made  by  him  to  his  successor  in  office  of  the  amount 
of  monaj's  remaining  in  his  hands,  were  held  competent  evi- 
dence a^inst  his  sureties.  These  were  acts  which  he  was 
bound  by  law  to  perform — they  were  official  duties  specially 
imposed  upon  him  ;  and  fidelity  in  the  performance  of  official 
duties  the  surety  guaranteed.  The  court  said :  "  It  may  be 
concedpd  that  the  acts  or  declarations  of  a  principal  which  M'ill 
be  evidence  against  tiie  surety,  must  be  made  or  done  in  the 

f)crformance  of  the  duty  for  which  the  surety  is  responsible ; 
)Ut  the  concession  will  not  avail  the  surety  in  this  case,  as 
that  is  literally  the  fact  here."  These  cases  illustrate  the  rule 
as  it  has  Ixjen  settled  in  this  State.  The  main  inquiry  is,  as  is 
said  by  Mr.  (Treenleaf,  whether  the  declarations  or  adinissions 
of  tiie  principal  were  made  during  tlie  transaction  of  the  busi- 
ness for  which  tlie  surety  was  bound  ;  if  so,  they  are  admissible 
Vol.  lxxiii. 
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against  the  suret3\  If  otherwise.;  if  not  concomitant  with 
any  act  for  which  the  surety  is  bound  ;  if  they  are  mere  nar- 
rations or  admissions  of  past  transactions,  they  are  mere  iieai^say^ 
and  not  competent  evidence  aij;ainst  the  surety,  whether  he  is 
sued  severally  or  jointly  with  t^e  principal.  The  reason  is  well 
stated :  "  The  surety  is  considered  as  bound  only  for  the  actual 
conduct  of  the  party,  and  not  for  whatever  he  might  say  he 
had  done;  and,  therefore,  is  entitled  to  proof  of  his  con- 
duct by  original  evidence,  where  it  can  be  had,  excluding  all 
declarations  of  the  principal,  made  subsequent  to  the  act  to 
which  they  relate,  and  out  of  tlie  course  of  his  official  duty." 
1  Greenl.  onEv.  §  187. 

In  the  case  before  us,  we  lay  no  particular  stress  upon  the 
fact,  that  prior  to  the  making  of  the  declarations  or  admissions 
of  Lewis  his  term  of  office  as  county  treasurer  had  expired. 
There  remained  the  duty  of  stating  his  official  account,  and  of 
delivering  to  his  successor  all  the  money,  books,  papers  and 
property  of  the  county,  which  had  come  to  his  possession,  and 
his  declarations  or  admissions  accompanying  either  of  these 
acts,  and  explanatory  of  them, 'would  be  competent  original 
evidence  against  his  sureties,  though  his  official  term  had 
expired.  The  point  of  objection  to  the ,  competency  of  the 
evidence  of  his  declarations,  as  against  his  sureties,  is,  not  that 
they  were  made  after  his  term  of  office  had  expired,  but  that 
they  were  not  made  while  he  was  doing  any  act,  transacting 
any  business,  or  performing  any  duty  for  which  the  sui-ety  was 
bound.  They  were  subsequent  in  point  of  time  to  all  official 
acts  or  duties  to  which  they  refer,  and  are  simple  admissions 
that  in  his  official  capacity  he  had  received  moneys  of  the 
county.  As  against  himself  they  were  competent  original  evi- 
dence.— Lewis  V.  Lee  C&uiHy,  Q^  Ala.  480.  As  to  his  sureties, 
tliey  we're  mere  hearsay,  creating  no  inference  or  presumption 
of  liability  for  which  they  were  bound  to  answer.  The  circuit 
court  erred  in  refusing  the  instructions  requested,  limiting  to 
the  principal  the  operation  and  effect  of  these  admissions. 

The  relevancy  of  the  evidence  sought  to  be  elicited  by  the 
several  questions  propounded  to  Lewis,  while  undei'  examina- 
tion as  a  witness,  is  not  perceived.  It  is  not  the  use  of  the 
money  of  the  county,  or  the  failure  to  keep  it  safely,  or  the 
place  at  which  he  kept  it,  or  the  having  it  on  hand  at  the 
expiration  of  the  official  term,  "which  are  relied  on  as  breaches 
of  the  official  bond,  but  the  failure  to  account  for  it  legally 
andproperly,  or  to  pay  it  over  to  his  successor. 

Whether  the  certificates  or  receipts,  issued  by  the  Governor 
under  the  authorit}'  of  the  act  approved  February  19,  1867, 
(Pamph.  Acts,  1866-7,  p.  657),  or  the  obligations  issued  in 
pursuance  of  the  act  approved  December  19,  1873,  (Pamph. 
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Acts,  1873,  p.  40),  were  bills  of  credit,  falling  within  the 
inhibition  of  the  Federal  Constitution,  or  simple  instruments 
binding  the  State  to  the  payment  of  money  at  a  future  day  in 
satisfaction  of  debts  it  had  incurred,  operating  rather  than 
otherwise  a  mere  change  in  the  form,  or  in  the  evidence  of 
such  debts,  or  to  be  employed  in  borrowing  money  for  public 
uses,  can  not  in  this  case  become  a  practical  question.  If  they 
were  bills  of  credit,  having  been  by  the  State  introduced  into 
the  circulating  medium,  tlie  community  having  given  them 
currency 'Upon  the  pledge,  that  they  should  be  received  in  pay- 
ment of  all  public  dues,  and  should  be  redeemed,  a  moral  obli- 
gation rested  upon  the  State  to  receive  and  to  redeem  them. 
The  obligation  could  not  be  discharged  without  the  agency  of 
the  officials  employed  in  the  collection  and  safe  keeping  of  the 
public  revenue.  When  these  officials  received  them  under  the 
authority  of  law,  from  all  liability  they  could  absolve  them- 
selves by  accounting  for  them  in  specie.  They  can  not  absolve 
themselves  by  a  controversy  with  the  State  as  to  the  legality 
of  the  issue,  after  to  their  own  uses  they  have  converted  them. 
Cooley  on  Taxation,  500. 

The  duty  of  Lewis,  the  principal,  on  the  termination  of  his 
official  term,  was  to  pay  to  his  successor  in  office  the  public 
moneys  he  had  received  and  had  not  disbursed  according  to 
law,  and  all  such  moneys  as  he  had  neglected  to  collect.  These 
formed  a  specific  sum,  to  which  the  county  was  then  justly 
entitled.  The  detention  of  it  was  wrongful,  and  for  the  deten- 
tion the  law  gives  interest  in  the'nature  of  damages. —  Cheshire 
V.  ILmhmd^  13  Gray,  324.  In  this  State,  interest  according 
to  the  statutory  rate  is  regarded  as  but  just  compensation  for 
withholding  the  principal ;  and  when  the  principal  is  ascer- 
tained to  be  due  at  a  particular  time,  and  without  sufficient 
e.vcuse  remains  unpaid,  interest  follows  as  an  incident. —  Whit- 
worth  V.  Hart,  22  Ala.  343.  Until  there  was  a  successor  to 
Lewis,  (jualitied,  and  authorized  to  receive  the  moneys  of  the 
county,  there  could  be  no  payment  of  them,  and  interest 
would  not  accrue.  Whatever  of  indefiniteness  there  may  be 
in  tlie  evidence  upon  this  point,  as  it  is  stated  in  the  bill  of  ex- 
ceptions, can  hereafter  be  obviated. 

The  committee  examining  the  books  and  papers  of  Lewis,  as 
county  treasurer,  were  not  appointed  in  pursuance  of  the 
statute. — Code  of  1870,  §  819.-  They  were  appointed  by  the 
court  of  county  commissioners,  not  by  the  judge  of  probate. 
The  purpose  of  their  appointment  was  doubtless  to  obtain  for 
the  court  information  as  to  the  condition  of  the  finances  of 
the  county.  When  the  report  was  received  by  the  court,  they 
could  have  made  it  the  basis  of  whatever  action  may  have  been 
deemed  expedient  for  the  public   interests.     But   it  could  not 
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become  matter  of  evidence  against  any  official,  who  did  not 
assent  to  the  truth  of  its  statements.  As  to  all  others  it  is  res 
inter  alios  acta.  The  same  would  be  true  of  a  report  of  a 
committee  appointed  in  pursuance  of  the  statute  by  the  judge 
of  probate,  to  examine  the  books  and  vouchers  of  the  county 
treasurer.  Their  office .  is  performed,  when  they  make  the 
examination  and  report  to  the  judge.  The  report  is  a  mere 
medium  through  whicli  information  may  l)e  derived  as  to  the 
condition  of  the  office  of  the  treasurer,  and  of  the  finances  of 
the  county,  dependent  for  its  value  upon  the  integrity,  skill, 
industry,  and  accuracy  of  the  committee.  But  with  it  the 
treasurer  is  not  connected,  has  not  the  opportunity  of  verifying, 
or  of  controverting  its  statements,  unless  he  enter  into  a  con- 
troversy, more  or  less  unseemly,  with  the  committee,  which 
there  is  no  arbiter  to  determine.  So  far  as  Lewis  assented  to 
the  statements  of  the  report,  as  against  himself  the  report  was 
evidence.  The  assent  was  an  individual,  not  an  official  act ;. 
and  as  against  the  sureties  who  had  not  assented  to  its  truth, 
the  report  was  not  evidence. 

There  are  several  rulings  of  the  circuit  court  not  consistent 
with  this  opinion,  and  because  of  them  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


Jackson,  Morris  <&  Co.  v.  Rutherford. 

Detinue. 

1.  Detinue;  ivlien  plaintiff  must  hare  legal  title. — Where  the  plaintiff  in 
an  action  of  detinue  has  never  had  the  actual  possession,  he  must  have 
the  legal  title  in  order  to  entitle  him  to  recover. 

2.  Mortgage;  ivhen  legal  title  not  conveyed  thevehi;. — A  parol  agreement 
by  a  debtor,  that  certain  personal  property  belonging  to  him  "should 
stand  good  for  his  indebtedness,"  not  accompanied  by  a  delivery  or 
change  of  possession,  does  not  convey  the  legal  title,  but  creates  an 
equitable  lien  merely,  which  will  not  support  an  action  of  detinue. 

Appeal  from  Chilton  Circuit  Court. 
Tried  before  Hon.  Joun  IIexdekson. 
The  facts  are  sufficiently  stated  in  the  opinion. 

W.  A.  Collier,  for  appellailt. 

Wilson  &  Wilson,  contra. 
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SOMERYILLE,  J. — The  action  is  one  of  detinue  brought 
by  appellants  against  the  appellee  for  certain  personal  chattels. 
The  plaintiffs  claimed  title  nnder  a  verbal  or  parol  mortgage, 
by  which  the  defendant  stipulated  that  the  property  "should 
stand  good  for  his  indebtedness''  to  them,  which  is  shown  to 
have  been  something  over  the  sum  of  three  hundred  dollars. 
There  was  no  change  in  the  possession  of  the  chattels  by  de- 
livery, they  still  remaining  in  the  hands  of  the  defendant.  The 
court  charged  the  jury  that  the  legal  title  did  not  pass  to  the 
plaintiffs  under  the  agreement,  and  that  no. recovery  could  be 
niad  on  it  in  this  fiction. 

It  is  evident  that  to  maintain  the  action  of  detinue,  the  plain- 
tiff' must  have  a  general  or  special  property  in  the  goods  sought 
to  be  recovered,  and  the  right  to  its  immediate  possession  ;  and 
in  all  cases  where  he  has  never  had  the  actual  j90i<f.9<?**'/o/?,  he 
must  have  the  legal  title  in  order  to  entitle  him  to  a  recovery. — 
Reese  v.  Harris.  27  Ala.  301 ;  1  Brick.  Dig.  572,  §  7.  Of  course 
against  a  mere  wrong-doer  or  trespasser,  not  showing  any  prop- 
erty in  himself,  lie  may  recover  on  his  previous  possession 
without"  more.  —  Bryan  v.  Smith,  22  Ala.  534;  Gaffard  v. 
Stearns,  51  Ala.  434. 

The  whole  question  in  the  case  then  is,  whether  the  verbal 
mortgage  under  consideration  conveyed  the  legal  title  to  the 
plaintiffs.  Our  opinion  is,  very  clearly,  that  it  did  not,  and  that 
the  ruling  of  the  court  on  the  subject  was  free  from  error. 
There  can  be  no  question  about  the  fact,  that  the  agreement 
constituted  a  mere  equitable  lien  on  the  chattels.  The  stipula- 
tion that  the  property  should  '■'•stand  good''  for  the  debt  of  de- 
fendant was  the  same  in  effect  as  a  verbal  hypothecation  of  the 
property  as  a  security  for  the  debt.  It  was  in  the  nature  of  an 
eipiitahte,  rather  than  of  a  legal  mortgage.  The  distinction  l)e- 
tween  the  two  is  well  settled,  and  their  ear-marks  esisily  dis- 
tinguishable. Every  valid  agreement  for  a  lien  or  charge  on 
property,  with  the  intention  of  creating  a  security  for  a  debt, 
which  would  exist  without  delivery  of  the  property  to  the 
creditor,  constitutes  an  equitable  mortgage. — Donald  v.  Hewitt, 
33  Ala.  p34 ;  Butts  v.  Bro^ighton,  72  Ala.  295.  Such  agree- 
ments do  not  operate  to  convey  a  legal  title,  the  intention  being 
merely  to  create  a  charge  in  rem,  which  can  be  enforced  only 
by  a  resort  to  a  court  of  equity,  with  its  exclusive  jurisdiction 
of  trusts.  —  Fletcher  v.  Morey,  2  Story,  555 ;  l)unning  v. 
Stearns,  9  Barb.  (N.  Y.J  f?30;  Nev^in  v' McAfee,  64  Ala.  357. 
It  has  often  been  held  tliat  such  a  lien,  without  j^ossession  ac- 
quired under  it,  will  not  support  an  action  of  c^^^mt^c?,  trover  or 
trespass. — Grant  v.  Steiner,  65  Ala.  49^;  Rcesv.  Coats,  65  Ala. 
256 ;  Elmore  v.  Simon  o&  Bra.,  67  Ala.  526 ;  Gaffordv.  Stea?ms, 
51  Ala.  434. 
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There  can  be  no  legal  mortgage  of  chattels,  however,  without 
a  transfer  of  the  legal  title  to  the  mortgagee,  such  as  will  become 
absolute  on  default.  Such  a  mortgage  is  something  more  than 
a  mere  lien,  or  security.  It  is  rather  in  the  nature  of  a  condi- 
tional sale^  and  operates  to  transfer  such  a  legal  title  to  the 
mortgagee,  tliat  to  be  divested  the  condition  must  be  discharged 
in  full. — Jones'  Chat.  Mortg.  §§  1,  9.  It  differs  from  a  mere 
pledge,  in  which  t\\e,  possession  is  parted  with,  and  the  title  re- 
tained.— Sims  V.  Canfidd,  2  Ala.  555 ;  Brown  v.  Bement,  8 
Johns.  (N.  Y.)  75.  It  is  true  tliat  no  technical  words  are  nec- 
essary to  constitute  a  mortgage  which  would  be  good  at  law, 
any  more  than  in  equity.  Any  words  would  be  sufficient  w^hich 
serve  to  show  a  transfer  of  the  mortgaged  property  as  security 
for  a  debt.  "Whatever  language  may  be  used,  if  it  shows  that 
the  parties  intended  a  sale  of  the  chattels  as  security,  the  instru- 
ment will  be  construed  to  be  a  [legal]  mortgage." — Jones'  Chat. 
Mort.  §§  1,  8,  9.  This  we  take  to  be  the  decisive  test,  and 
nothing  less  will  answer  the  purpose. — Herman's  Chat.  Mortg. 
§  96;  Tomiier  v.  Randolph,  60  Ala.  356  ;  4  Kent's  Com.  136; 
1  Washb.  Keal  Prop.  475 ;  4  Waits'  Act.  tte  Def.  512.  In 
Mervine  v.  White,  50  Ala.  388,  the  word  mortgage  was  held  to 
import  a  conveyance  of  the  legal  title ;  and  so  in  Glover  v. 
McGilvroy,  63  Ala.  508.  In  Ellington  v.  Charleston,  51  Ala. 
166,  an  instrument  was  held  to  operate  as  a  legal  mortgage 
which  declared  that  the  creditor  ''should  have  a  lierC  on  a 
horse,  the  property  of  the  debtor,  '•Ho  have  and  to  hold^''  until 
the  del)t  was  paid.  This  ruling  can  be  sustained  only  on  the 
theory  that  the  habendum  clause  operated  to  carry  the  legal 
title. — Jones'  Chat.  Mortg.  §  12.  In  some  of  our  decisions 
expressions  are  used  which  seem  to"  confound  the  distinction 
between  legal  and  equitable  mortgages,  but  there  is  no  case  in 
our  reports  which  really  conflicts  with  the  principles  declared 
in  this  decision. — Glover  v.  McGilvroy,  63  Ala.  508  ;  Brown 
V.  Coats,  56  Ala.  439 ;  Stearics  v.  Gafford,  56  Ala.  544. 

The  decisions  are  numerous  which  sustain  the  view  that  the 
words  used  create  a  mere  equitable  lien.  A  stipulation  tliat 
certain  property  should  "be  bound  for  the  rent"  of  a  hotel 
leased  by  the  mortgagor  has  been  so  construed. —  Wright  v. 
BircJier^  5  Mo.  App.  322.  So  an  agreement  that  the  rent 
"should  be  paid  before  the  crops  are  removed  from  the 
pi-emises." — Weed  v.  Standley,  12  Fla.  166.  A  contract  that 
a  person  "should  have  and  maintain  a  lien"  was  held  to  be  an 
equitable  mortgage  and  enforced  as  such,  in  Dunning  v.  Stearns, 
9  Barb.  (N.  Y.)  630,  supra;  and  a  similar  ruling  was  made  in 
Donald  v.  Hewitt,  33  Ala.  534,  where  the  contract  provided 
that  workmen  should  "retain  a  special  lien"  on  a  steam-boat. 
It  is  only  in  those  States  where  the  distinction  between  law  and 
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equity  has  been  abrogated  by  statute,  that  different  views  have 
been  adjudged  to  prevail.  —  Jones'  Chat.  Mortg.  §§12,  13. 
The  two  juridical  systems  being  entirely  distinct  in  this  State, 
it  is  important  that  there  should  be  a  studied  absence  of  con- 
fusion alike  in  their  respective  principles  and  practice. 
The  judgment  of  the  circuit  court  must  be  affirmed. 


Hurst  V.  Thompson. 

Bill  in  E<iuity  hy  Purchaser  for  Specific  Performance  of 
Executory  Contract  for  the  Purchase  of  Lands. 

1.  Specific  performance  of  contract  for  piirchase  of  land;  when  exjuity 
will  not  decree. — The  specific  performance  of  an  executory  contract  for 
the  purchase  of  lands  is  never  decreed,  unless  it  is  strictly  equitable,  and 
the  complainant  clearly  shows  that  he  is  entitled  to  it. 

2.  Forfeiture  in  contract  for  sale  of  land;  when  waived. — AVhere  a  con- 
tract for  the  sale  of  land  provided  that,  on  failure  of  the  purchaser  to  pay 
an  instalhnent  of  the  purchase-money  at  the  time  it  became  due,  the  con- 
tract should  cease  to  be  one  of  sale,  and  become  a  lease  for  a  stated 
period,  and  the  installment  then  falling  due  should  be  considiered' as  rent, 
and  the  purchaser  only  i)aid  a  part  of  such  installment  at  the  time  it  be- 
came due,  but  soon  thereafter  paid  the  balance,  whicli  was  received  by 
the  vendor  without  objection,  the  vendor,  by  receiving  such  balance, 
waived  his  right  to  claim  the  failure  to  pay  the  installment  at  the  time  it 
became  due  as  a  forfeiture  of  the  contract  of  sale. 

3.  When  hill  for  specific  performance  of  contract  of  sale  of  land  without 
equitij. — In  1879,  T.  sold  H.  a  tract  of  land  for  thirty  bales  of  cotton,  of  a 
stated  average  in  weight  and  class,  or  their  value  in  money,  fifteen  bales 
to  be  delivered  at  a  statetl  time  irt  the  fall  of  1880,  and  fifteen  bales  on 
Ist  January,  1882,  taking  H.'s  written  obligation  therefor,  and  placing 
him  in  possession,  and  executing  bond  for  titleon  com])lianceby  H.  with 
the  terms  of  sale.  In  Novemlier,  1880,  H.,  having  delivered  to  T.  six 
bales  of  cotton,  sold  half  of  the  land  to  S..  S.  agreeing  to  deliver  to  T. 
half  of  the  cotton  called  for  by  H.'s  contract,  that  is,  seven  and  a  half  of 
the  nine  bales  due  on  the  first  installment,  and  half  of  the  fifteen  bales 
due  Ist  January,  1882.  8.,  in  pursuance  of  his  contract  of  purchase,  paid 
to  T.  the  money  value  of  ^even  and  a  half  bales  of  cotton,  and  also,  un- 
der an -arrangement  with  H.,  paid  for  him  the  unpaid  balance  of  his  half 
of  the  first  installment,  being  ^8.3.30,  making  the  whole  amount  pai<l  by 
S.  to  T.  458.30;  and  thereupon  H.  transferred  to  S.  his  bond  for  title, 
with  indorsement  tliereon  :  "  I  hereby  transfer  to  S.  the  within  bond  as 
a  collateral  to  secure  him  in  the  j)ayment  of  an  amount  of  money  jiaid  by 
him  on  my  account,  and,  after  twelve  o'clock  on  Monday  next,  to  be  dis- 

Eo.sed  of  in  any  way  he  (lesires,  to  raiee  the  amount  I  am  due  him."  H. 
aving  failed  to  repay  to  8.  on  the  day  specified  the  $83.30  which 
S.  had  paid  T.  for  him,  8.  soon  thereafter  delivered  the  Iwnd  to  T., 
having  written  thereon  and  signed  this  endorsement:  "In  considera- 
tion of  ♦4.')8.30,  1  hereby  transfer  this  bond  to  T.,  behaving  paid,  as 
above  stated,  the  amoui'it,  $458.30,  H.  havinj?  failed  to  comply  with 
his  contract  as  set  forth  in  above  transfer  with  said  8."  Held,  that 
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a  bill  filed  by  H.  against  T.  alone,  not  making  S.  a  party,  seeking 
a  specific  performance  of  the  contract  of  sale  on  the  facts  above  stated, 
and  not  alleging  thatT.  had  any  knowledge  or  notice,  at  the  time  he  paid 
.S.  the. .$458.30  and  took  up  his  bond,  that  S.  ha<l  purchased  half  of  the 
land,  and  that  II.  owed  S.  only  $83.30,  and  not  offering  to  pay  the  bal- 
ance due  by  him,  and  paid  by  S.  on  the  first  installment,  is  fatally  defec- 
tive, and  the  complainant  is  not  entitled  to  the  relief  prayed. 

Appeal  from  Macon  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  tiled  on  23d  January,  18S2,  and 
was  subse(|uently  amended.  The  purpose  of  the  bill,  and  the 
case  made  by  it  and  the  amendment  thereto  are  suflBciently 
stated  in  the  opinion.  On  the  hearing,  on  motion  of  the  de- 
fendants, a  decree  was  entered,  dismissing  the  bill  for  want  of 
equity  ;  and  that  decree  is  here  assigned  as  error. 

W.  Thompson,  W.  C.  McIver,  and  Watts  &  Sons,  for  ap- 
pellant. 

Abercrombie  iV:  Graham  and  Brewer  tV:  Brewer,  contra. 

STONE,  J. — This  is  a  bill  for  specitic  performance  of  an 
executory  contract  for  the  purchase  of  lands,  the  purchaser  com- 
plaining, and  praying  relief.  Such  relief  is  never  granted,  un- 
less complainant  clearly  shows  himself  entitled  to  it.  It  is 
never  decreed  unless  strictly  equitable. — 1  Brick.  Dig.  p.  692, 
§  160 ;  Gentry  v.  Rogers,  40'  Ala.  442. 

The  bill  and  amended  bill  must  he  construed  as  one.  Gov- 
erned by  its  averments,  Mrs.  Thompson  was  the  owner  of  the  lands 
in  controversy — her  statutory  separate  estate — in  quantity  four 
hundred  acres.  In  1879,  an  agr,eement  of  sale  and  purchase 
was  entered  into  between  Tliompson,  representing  liis  wife,  and 
Hurst,  the  purchaser.  The  contract  was  ev;denced  by  two 
writings;  the  purchase-obligation  signed  by  Hurst,  and  bond 
for  title  signed  by  Thompson  and  wife,  attested  by  two  sub- 
scribing witnesses.  The  price  agreed  to  be  paid  for  the  land 
was  thirty  bales  of  cotton,  averaging  tive  hundred  pounds  per 
bale,  and  of  class  strict  good  ordinary,  or  its  value  in  money  at 
the  maturity  of  the  several  installments ;  six  bales  to  be  paid 
October  15'th,  1880;  nine  bales,  November  15th,  1880;  and 
fifteen  bales,  January  1st,  1882.  Hurst  was  to  take  possession 
January  1st,  1?^80,  and  cultivate  the  lands.  This  he  did. 
There  was  a  stipulation  in  the  writings  that  if  Hurst  failed  to 
pay  the  six,  nine  and  fifteen  bales,  according  to  contract,  in 
1880,  the  contract  ceased  to  be  a  sale  and  purchase,  and  be- 
came a  lease  for  one  year,  when  Hurst  was  to  pay  six  bales  of 
cotton  for  rent,  and  surrender  the  possession  to  Thompson. 
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So,  if  paying  the  installment  of  1880,  he  failed  to  pay  the  in- 
stallment of  January,  1882,  he  forfeited  the  purchase,  became 
a  tenant,  and  the  six  and  nine  bales  paid  in  1880  discharged 
the  rent  for  the  two  years  1880  and  1881.  The  bond  of 
Thompson  and  wife  was  conditioned  to  make  Hurst  title,  on 
his  compliance  with  the  terms  of  purchase.  October  15th, 
1880,  or  very  soon  after,  Hurst  paid  Thompson  six  bales  of 
cotton,  but  they  fell  short  in  weight  eighty-three  pounds.  And 
soon  after  November  15th,  1880,  tiiere  was  paid  to  Thompson 
in  money  the  market  value  of  the  nine  bales  of  cotton,  and  of 
the  eighty-three  pounds  deficiency  in  the  six  bales.  Thomp- 
son receipted  in  full  for  the  first  installment.  Objection  is 
raised,  that  the  bill  fails  to  aver  these  installments  of  six  and  nine 
bales  were  paid  by  the  day  they  severally  fell  due.  There  is 
nothing  in  this  objection.  If  Thompson  received  them  after 
the  day  for  their  delivery  had  passed,  he  thereby  waived  any 
right  he  may  have  had  to  demand  payment  on  the  days  named, 
and  to  claim  the  failue  as  a  forfeiture. — Steioart  v.  Cross,  6fi 
Ala.  22.  So,  according  to  the  averments  of  the  bill.  Hurst  did 
not  forfeit  his  purchase  by  failing  to  pay  the  installments  ma- 
turing in  1880.  As  between  him  and  Thompson,  if  no  other 
obstacles  are  in  the  way,  his  right  to  specific  performance  de- 
pends on  the  payment  or  tender  of  the  installment  due  Januar}' 
Ist,  1882. 

The  bill  and  exhibit  disclose  that  Hurst  did  not  himself  pay 
the  nine  bales  of  cotton  due  in  November,  1880,  or  the  defi- 
ciency in  tiie  six  bales,  or  their  money  value.  In  reference  to 
this  payment,  the  bill  shows  this  state  of  facts :  That  Hurst, 
before  November  15th,  1880,  sold  half  the  land  purchased  from 
Thompson  to  Thornton. — whether  an  undivided  half,  or  a  de- 
scribed half,  does  not  appear.  The  alleged  terms  of  sale  were, 
that  Thornton  was  to  pay  Thompson  half  the  purchase-money ; 
that  is,  he  was  to  pay  seven  and  a  half  of  the  nine  bales,  unpaid 
part  of  the  first  installment,  and  pay  half  of  the  last  installment.  * 
It  is  then  averred  that  Thornton  paid  the  money  value  of  the 
seven  and  a  half  bales,  and,  also,  under  an  arrangement  with 
Hurst,  paid  for  him  the  unpaid  balance  of  his  half  of  the  first 
installment,  being  ^83, 30,  Thereupon  Hurst  transferred  the 
title  bond  to  Thornton,  with  the  following  indorsement  upon  it : 
"  I  hereby  transfer  to  R,  J.  Thornton  the  within  bond  as  a  col- 
lateral to  secure  him  in  the  payment  of  an  amount  of  money 
paid  by  him  on  my  account,  and  after  twelve  o'clock  on  Mon- 
day next  to  be  disposed  of  in  any  way  he  desires,  to  raise  the 
amount  I  am  due  him.     November  24th,  1880. 

Witness:     G.  L.  IIlrst,  (Signed)  A.  L,  C,  Hurst." 

November  24th,  1880,  was  "Wednesday.  The  next  Monday 
was  29th,     Four  days  afterwards — December  2,   1880, — the 
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following  indorsement  was  placed  on  the  bond,  and  it  was  de- 
livered up  to  Thompson  by  Thornton  :  "In  consideration  of 
four  hundred  and  fiftj-eight  dollars  30-100, 1  hereby  transfer 
this  bond  to  W.  P.  Tliompson,  he  having  paid  as  above  stated 
the  ani't  $458.30 — A.  L.  Hurst  having  failed  to  comply  with 
his  contract  as  set  forth  in  above  transfer  with  said  Thornton. 

Dec.  2nd,  1880.  (Signed)  B.  J.  Thoknton." 

All  these  averments  are  contained  in  the  amended  bill.  This 
left  the  status  of  the  transaction  as  follows :  Hurst  had  had  the 
use  and  occupation  of  the  premises  for  one  year,  1880.  He 
had  paid  six  bales  of  cotton  less  eighty-three  pounds,  and  only 
that  much.  Thompson  had  received  exactly  the  same.  True, 
Thornton  had  paid  him,  for  Hurst,  the  balance  of  the  install- 
ment for  1880 — $458.30 — but.  that  had  been  repaid  to  Thorn- 
ton, when  the  title-bond  was  surrendered  back  to  Thompson. 
So,  in  fact,  Hurst  wos  out  only  the  six  bales  of  cotton,  and 
Thompson  had  received  only  that  much. 

H'  it  be  true,  as  charged,  that  Hurst  had  sold  half  the  lands 
to  Thornton,  and  that,  by  the  terms  of  the  sale,  Thornton  was 
to  pay  half  the  purchase-money,  then  it  follows  that  Thornton 
paid  for  Hurst  only  $83.30,  and  the  authority  given  to  Hurst 
by  the  indorsement  on  the  bond  only  empowered  him  to  sell 
the  land  to  raise  $83.30.  This  being  the  case,  Thornton  was 
guilty  of  a  breach  of  duty  and  of  trust,  when  he  sold,  not  only 
to  repay  himself  the  $83.30,  but  the  entire  sum  paid,  $458.30. 
Had  Thompson  any  knowledge  of  this  alleged  sale  by  Hurst 
to  Thornton,  and  the  breach  of  trust  by  the  latter?  The  bill 
nowhere  avers  that  he  had  such  knowledge.  We  must,  there- 
fore, suppose  he  had  no  knowledge  of  it.  Thornton  presented 
to  him  the  bond  he  and  his  wife  had  given  to  make  title  to 
Hurst.  It  was  indorsed  to  Thornton,  with  authority  to  dispose 
of  it  in  any  way  he  desired,  to  raise  the  amount  Hurst  was  due 
him,  if  the  same  was  not  paid  by  twelve  o'clock  on  the  next 
Monday.  Monday  had  passed,  and  the  money  was  not  paid. 
The  writing  was  silent  as  to  the  amount  Thornton  had  paid 
for  Hurst.  Hurst  had  owed  Thompson  $458.30,  and  this  sum 
Thornton  had  paid.  In  the  absence  of  notice  that  Thornton 
had  purchased  half  the  land,  and,  for  that  reason,  had  paid 
$375  of  the  $458.30  on  his  own  account,  Thompson  was  justi- 
iied  in  believing  the  whole  amount  had  been  paid  by  Thornton 
for  Hurst.  Hence,  he  was  justified  in  believing  Thornton  was 
authorized  to  raise  the  whole  $458.30,  by  disposing  of  the  bond. 
Acting  upon  that  most  natural  appearance  of  the  transaction, 
Thompson  returned  to  Thornton  the  entire  sum  he  had  received 
from  him,  $458.30,  and  took  up  the  bond  he  had  given  Hurst 
to  make  him  title.  This  is  the  natural  version  of  the  transac- 
tion, as  shown  by  the  papers,  and  there  is  not  an  averment  in 
11 
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the  bill  that  is  inconsistent  with  it.  We  have,  then,  a  bill  by 
Hurst  alone,  ao^ainst  Thompson  and  wife,  not  making  Thorn- 
ton a  party,  asking  specific  performance  of  a  contract  of  pur- 
chase in  favor  of  Hurst,  when  the  bill  and  exhibit  on  their^ 
face  show  that  largely  over  half  of  the  first  installment  has 
never  been  paid  by  Hurst,  is  yet  unpaid  to  Thompson,  and  the 
bill  makes  no  tender  or  oif(ir  of  payment  of  the  balance  of  the 
first  installment.  Or,  to  state  it  in  another  form :  The  bill 
seeks  specific  performance  in  favor  of  Hurst  alone,  ignoring 
Thornton's  rights,  and  not  making  him  a  party;  and  yet 
shows  that  half  the  purchased  land  had  been  sold  to  Thornton, 
and  that,  under  the  terms  of  that  sale,  Thornton  had  paid  more 
than  half  of  the  iirst  installment  of  Hurst's  purchase;  thus, 
claiming  the  benefit  of  Thornton's  payment,  and  ignoring  his 
right  to  share  in  the  land.  Or,  last,  the  bill  tenders  to  Thomp- 
son the  privilege  of  stepping  into  the  shoes  of  Thornton,  as 
purchaser  of  half  the  land,  as  the  best  that  will  be  accorded  to 
him  under  his  agreement  of  rescission  with  Thornton ;  and 
this  in  the  absence  of  all  averment,  charging  Thompson  with 
notice  that  Thornton  had  ever  made  such  agreement  of  pur- 
chase, and  hence,  in  the  absence  of  all  imputation  of  fault  or 
bad  faith  on  tlie  part  of  Thompson.  The  bill  is  fatally  defec- 
tive. 

There  are  supposable  categories,  in  which  the  comjilainant 
may  be  entitled  to  relief.  We  will,  therefore,  so  modify  the 
chancellor's  decree,  as  to  make  it  a  dismissal  without  prejudice. 
Thus  modified,  the  decree  of  the  chancellor  is  aftirmed. 


Bush  V.  Garner. 

Trover. 

1.  When  instrument  merely  an  equitable  lien. — A  stii)ulation  in  a  mort- 
gage on  real  and  personal  property,  exetrufed  to  secure  a  debt  cine  and 
payable  in  annual  Installments,  that  "this  mortgagt'  is  made  a  lien  on 
the  crop  of  cotton  made  on  the  place"  for  the  i)ayment  of  the  install- 
ment of  the  del)t  due  fur  that  particular  year,  does  not  convey  the  legal 
estate  or  interest  in  the  cotton, but  creates  merely  an  ecpiitable  lien  thereon  ; 
and.  hence,  such  an  instrument  will  not  support  an  action  of  trover 
])rouglit  for  the  conversion  of  the  cotton. 

2.  Serlion  l.i'>n  of  Co'le  of  Mii^»iKxipni  c.on»trued. — Section  1359  of  the 
Code  of  Mississippi  (1880),  providing  that  "  it  shall  be  lawful  for  persons 
to  make  and  execute  mf)rtgages  or  deeds  of  trust  upnn  growing  croi)s,  or 
crops  to  be  grown,  within  fifteen  months  from  the  making  of  such  mort- 
gage or  deed  of  trust,  which  encumbrance  shall  be  valid  and  binding 
upon  the  interest  of  such  mortgagor  or  grantor  in  such  crop,  but  shall 
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not  be,  in  any  case,  prior  to  tlie  liens  provided  for  in  an  act  in  relation  to 
landlord  and  tenant,  and  an  act  in  relation  to  the  lien  of  emi^loyers  and 
employees,"  is  merely  declaratory  of  the  common  law,  with  the  limitation 
engrafted  thereon,  that  the  crop  must  be  produced  within  the  specified 
period  of  fifteen  months ;  and  a  mortgage  on  an  unplanted  crop  in  that 
State  operates,  under  that  statute,  merely  to  create  an  equitable  lien,  and 
not  to  convey  the  legal  title. 

3.  Same. — If,  however,  that  statute  could  be  construed  so  as  to  au- 
thorize the  legal  title  to  pass  by  a  mortgage  on  an  unplanted  crop,  tlie 
effect  of  the  statute  would  only  be  to  make  a  legal  mortgage,  with  apt 
words  of  conveyance,  operate  to  convey  the  legal  title ;  and  hence,  an 
instrument  creating  by  its  terms  a  mere  lien  or  charge  upon  the  crop 
would  not  come  within  its  influence. 

4.  Transportation  of  personal  propertj/  of  a  married  woman  from  Mis- 
mssippi  into  this  State;  effect  of. — The  mere  transportation  of  cotton  raised 
in  the  State  of  Mississippi,  belonging  to  a  married  woman  as  her  separate 
property  under  the  laws  of  that  State,  into  this  State,  does  not,  of  itself, 
80  change  the  status  of  the  cotton  as  to  constitute  it  her  statutory  separate 
.estate  under  the  laws  of  this  State ;  and  hence,  in  an  action  for  damages 
for  the  conversion  of  the  cotton,  the  husband  should  be  joined  as  co- 
plaintiff  with  the  wife,  under  the  provisions  of  section  2892  of  the  Code 

.of  1876.  • 

5.  Hoiv  statute  of  another  State  may  be  proved. — A  statute  of  another 
State  may  be  proved  by  a  transcript  or  copy  properly  certified  by  the 
Secretary  of  State  of  this  State,  as  being  deposited  in  his  office,  or  by  a 
printed  volume  ])urporting  on  its  face  to  ha\e  been  printed  by  authoritv 
of  such  other  State.     (Code  of  187(5,  k  3045.) 

6.  Same;  reports  of  adjudged  cases. — While  the  reports  of  adjudged 
cases  of  a  sister  State,  published  by  authority,  are  competent  evidence 
of  the  judicial  construction  placed  upon  the  statutes  of  that  State,  and 
must  be  received  as  authoritatvein  the  courts  of  this  State,  they  can  not, 
when  taken  alone,  be  received  as  legal  evidence  of  the  contents  or  pro- 
visions of  such  statutes. 

7.  When  foreign  statute  is  properly  proved  it  will  he  presumed  to  continue 
of  force. — When  the  enactment  or  existence  of  a  foreign  statute  is  prop- 
erly proved,  it  will  ordinarily  be  presumed  to  remain  of  force  without  ad- 
ditional negative  proof,  showing  that  it  has  not  been  repealed  or  modi- 
fied ;  and  the  burden  of  showing  its  repeal  or. modification  will  be  on  the 
adverse  party. 

Appeal  from  MoI)ile  Circuit  Court. 

Tried  before  Hon.  William  E.  Clarke. 

This  was  an  action  of  trover,  brought  by  Fanny  W.  Garner, 
wife  of  Jolin  H.  Garner,  jr.,  against  Jolm  C.  Bnsh,  to  recover 
damages  for  the  alleged  conversion  of  certain  cotton  by  the  de- 
fendant; and  was  commenced  on  2-l:th  January,  1881.  The  ■ 
complaint  averred  that  the  cotton  belonged  to  the  plaintiff  as 
her  statutory  separate  estate.  The  cause  was  tried  on  issue 
joined  on  the  plea  of  not  guilty,  the  trial  resulting  in  a  verdict 
and  judgment  for  the  plaintiff.  "^Fhe  cotton  in  question  was 
raised  in  Mississippi  during  the  year  1878,  by  one  Welch,  who 
shipped  it  to  the  firm  of  Allen,  Bush  &  West,  at  Mobile,  com- 
mission inei  chants,  the  defendant  being  a  member  of  the  firm, 
and  by  them  sold,  and  the  proceeds  placed  to  Welch's  credit. 
The  plaintiff  claimed  title  under  a  mortgage  executed  to  her  by 
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Welch  conveying  real  and  personal  property  situated  in  Mis- 
sissippi, to  secure  an  obligation  to  deliver  a  given  number  of 
bales  of  cotton,  in  annual  installments,  which  he  had  agreed  to 
deliver  in  payment  for  the  property  conveyed  by  the  mortgage, 
wliich  he  had  purchased  from  her.  This  conveyance  is  dated 
8th  January,  1878,  and  contains  this  provision :  "This  mort- 
gage is  made  a  lien  on  the  crop  of  cotton  made  on  the  place 
eacn  year  for  the  number  of  bales  due  for  that  particular  year.'* 
The  evidence  tended  to  show  that  the  cotton  was  a  part  of  a 
crop  covered  by  the  lien  created  by  the  clause  in  the  mortgage 
quoted  above.  The  plaintiff  read  in  evidence  section  1359  of 
tne  Code  of  Mississippi,  which  is  set  out  in  the  opinion.  The' 
defendant  read  in  evidence  a  deed  of  trust  executed  by  Welch 
to  Allen,  Bush  &,  West,  on  7th  March,  1878,  the  terms  of 
which,  necessary  to  an  understanding  of  the  points  decided, 
are  stated  in  the  opinion.  "To  show  the  laws  of  Mississippi," 
the  defendant  also  introduced  in  evidence  the  52nd,  47th  and 
56th  volumes  of  the  Mississippi  Reports,  and  read  to  the  jury 
the  reports  of  the  following  cases,  which  are  set  out  in  the  bill 
of  exceptions,  and  in  which  is  construed  a  statute  of  that  State, 
approved  February  18th,  1867:  Sei'man  v.  Perkins,  52  Miss. 
813,  and  Stewart  v.  Hollms,  47  Miss.  708.  The  evidence  re- 
cited in  the  bill  of  exceptions  fails  to  show  the  residence  of 
the  plaintiff. 

The  circuit  court  charged  the  jury  ex  mero  motu,  in  sub- 
stance, (1)  that  the  mortgage  executed  by  Welch  to  the  plain- 
tiff conveyed  the  crop  of  cotton  raised  on  the  place  by  Welch 
during  the  year  1878,  and  that  the  mortgage  was  superior  to 
the  deed  of  trust  subsequently  executed  by  Welch  to  Allen, 
Bush  &  West;  (2)  that  "if  they  believed  from  the  evidence 
that  the  plaintiff  was  a  married  woman  at  the  time  the  action 
was  brought,  and  at  the  time  she  made  the  contract  with 
Welch,  and  resided  in  this  State  when  said  contract  was  made, 
and  said  action  was  brought,  the  action  was  properly  brought ;" 
and  (3)  that  trover  was  the  proper  form  of  action.  To  these 
portions  of  the  general  charge  the  defendant  duly  excepted. 
He  also  reserved  exceptions  to  the  refusal  of  the  court  to  give 
to  the  jury  the  following  charges  re(|uested  by  him  in  writing: 
1.  "If  the  jury  believe  the  evidence,  they  must  find  for  the  de- 
fendant." 2.  "If  the  jury  believe  that  tlie  contract  and  mort- 
f^age  of  Mrs.  Garner  were  made  in  1878,  and  the  agricultural 
ien  to  Allen,  Bush  &  West  was  given  in  1878,  for  supplies  to 
make  a  crop,  although  of  later  date  than  the  mortgage,  then 
the  agricultural  lien  has  priority." 

The  rulings  above  noted  are  here  assigned  as  error. 

Overall  &  Bestor,  for  appellant.     (1)  Under  the  laws  of 
Vol.  lxziii. 
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Mississippi,  tlie  agricultural  lien  to  Allen,  Bush  &  "West  was 
superior  to  plaintiff's  mortgage. — Hei^man  v.  Perkins,  52  Miss. 
813 ;  SUwart  v.  Hollins,  47  Miss.  710.  (2)  The  law,  being 
proved  to  be  thus,  is  presumed  to  remain  so  until  shown  to  be 
repealed  or  modified. — Cuhhedge,  Hazelhurst  &  Co.  v.  Napier, 
62  Ala.  518.  (3)  The  mortgage  to  the  plaintiff  was  dated 
January  8th,  1878,  and  was  on  a  crop  of  cotton  which  was  not 
then  planted,  but  was  to  be  planted  in  the  future.  It  did  not, 
therefore,  conv'ey  such  a  title  as  will  support  trover. — Grant 
V.  Sieiner,  65  Ala.  499  ;  Elmore  v.  Simon,  67  Ala.  526  ;  Collier 
<&  Son  V.  Faulk  &  Martin,  69  Ala.  58.  (4)  All  matters  re- 
specting the  remedy,  such  as  bringing  of  suits,  forms  of  action, 
admissibility  of  evidence,  etc.,. depend  upon  the  law  of  the 
place  where  the  suit  is  brought. — Scuddei^  v.  Union  Nat.  Bank, 
1  Otto.  406 ;  Campbell  v.  Crompton,  18  Blatch.  150.  (5)  Can 
Mrs.  Garner  bring  this  suit  at  all  ?  Ougiit  it  not  to  have  been 
brought  in  the  name  of  her  husband  ? 

H.  PiLLANS  and  Thos.  H.  Price,  contra.  (1)  If  plaintiff 
was  mortgagee  of  the  crop,  she  could  maintain  trover  for  its 
conversion ;  and  she  was  a  mortgagee,  since  the  mortgage,  in 
terms,  declares  that  it  is  made  a  lien  on  the  crop  oi  cotton 
made  on  the  place  each  year.  This  does  not  present  the  case 
of  an  attempt  to  fix  a  statutory  lien  on  the  crop,  but  simply  the 
giving  of  a  mortgage  lien  thereon  ;  and  the  contract  shows  a 
clear  intent  to  mortgage. — Mervine  v.  White,  50  Ala.  388; 
Ellington  V.  Cliarleston,  51  Ala.  166;  Thomas  on  Mortgages,, 
p.  430.  Her  mortgage  on  the  crop  to  be  made  was  a  valid  and 
subsisting  mortgage  under  the  statute  of  Mississippi. — Code  of 
Miss.  §  1359.  This  law  governed  the  contract,  as  the  land  lies 
in  Mississippi,  and  the  contract  was  to  be  performed  in  that 
State.— Story  on  Con.  Laws,  §§  242,  280-1 ;  1  Brick.  Dig.  p. 
352.  §  19;  Jones  on  Chat.  Mort.  §§  143,  213,  426.  (2)^Ad- 
judged  cases  are  competent  to  show  the  State  of  the  unwritten 
law  of  another  State,  since  the  common  law  is,  in  each  State, 
what  the  courts  determine  it ;  but  of  the  viritten  law,  the 
statutes,  nothing  is  evidence  save  the  statutes  themselves. — 
Code  of  1876,  §  3045  ;  Innerarity  v.  Mims,  1  Ala.  660  ;  Inge 
V.  Mu?phy,  10  Ala.  885.  (3)  It  is  the  province  of  the  court 
to  rule  on  the  question  of  the  evidence  of  a  foreign  law. — Inge 
V.  Murphy,  supra.  (4)  When  the  mortgaged  property  came 
to  this  State,  it  became  the  statutory  separate  estate  of  the 
plaintiff,  and  she  rightly  sued  alone.  Besides,  the  failure  to 
join  the  husband  would  only  have  availed  in  abatement,  and 
no  plea  in  abatement  was  interposed. — James  v.  Stewart,  9 
Ala.  855. 
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SOMERVILLE,  J. — The  present  action  is  one  of  tfovery 
brought  by  the  appellee,  Garner,  against  the  appellant,  Bush, 
for  certain  cotton  alleged  to  have  been  converted  to  the  latter'& 
use.  The  title  asserted  to  the  cotton  by  the  plaintiff  was  based 
on  a  written  instrument,  purporting  to  be  a  mortgage,  executed 
by  one  Welch  to  plaintiff  on  January  8,  1878.  There  can  be 
no  question  as  to  the  operation  of  this  instrument  so  far  as  af- 
fects the  land,  and  other  personal  property,  other'  than  the  crop 
of  cotton^  which  it  conveys.  As  to  these,  apt  words  of  convey- 
ance are  used,  sufficient  to  operate  a  conditional  transfer  of  the 
l£</al  title  to  the  mortgagee,  which  is  always  the  decisive  test 
of  a  legal  mortgage. — Jones  on  Chat.  Mortg.  §§  8-9  ;  1  Jones 
on  Mortg.  §  11. 

But  no  such  words  of  grant  or  conveyance  are  used  in  ref- 
erence to  the  crop  of  cotton  to  be  raised  during  the  current 
year.  It  is  merely  declared  that  "this  mortgage  is  made  alien 
on  the  crop  of  cotton  made  on  the  place"  to  the  extent  of  the 
annual  payment  due  for  each  succeeding  year.  This  is  not  a 
mortgage,  but  a  mere  lien  created  by  contract,  or  a  right  to 
charge  the  cotton  with  the  payment  of  the  debt.  It  is,  in  other 
words,  a  mere  equitable  lien  in  the  nature  of  a  mortgage,  con- 
ferring no  legal  estate  or  interest  in  the  cotton  alleged  to  have 
been  converted,  such  as  is  necessary  to  support  an  action  of 
trover. — Jackson^  Morris  ■  <&  Co.  v.  Rutherford,  at  present 
tQrm\ante,  p.  155] ;  Evington  v.  Smith,  66  Ala.  398;  Newlin 
V.  McAfee,  64  Ala.  m57  ;  Jones  on  Chat.  Mortg.  §  9 ;  Donald 
V.  Hewitt,  38  Ala.  534. 

Under  this  view  of  the  case,  it  is  plain  that  the  plaintiff',  in- 
dependently of  the  fact  that  the  crop  WdS  not  in  existence  at 
the  time  of  the  creation  of  the  lien,  had  no  such  title  to  the 
cotton  sued  for  as  would  authorize  a  recovery. 

It  is  insisted,  however;  that  the  instrument  conveyed  the 
legal  title  to  the  cotton,  under  the  influence  of  section  1359  of 
.the  Code  of  Mississippi  (1880),  which  is  introduced  in  evidence, 
and  shown  to  have  been  in  force  at  the  time  of  the  contract, 
and  is  in  the  following  language  :  "§1359.  It  shall  be  lawful 
for  persons  to  make  and  execute  mortgages  or  deeds  of  trtist 
upon  growing  crops,  or  crops  to  he  grovm  within  ff teen  months 
from  the  making  of  such  mortgage,  or  deed  of  trust,  which 
encumbrance  sluul  be  )udid  and  binding  upon  the  interest  of 
such  mortgagor,  or  grantor,  in  such  crop,  but  shall  not  be,  in 
any  case,  prior  to  the  liens  provided  for  in  'an  act  in  relation 
to  landlord  and  tenant,  and  an  act  in  relation  to  the  lien  of 
eniployers  and  employees.'  " 

The  proper  construction  of  this  statute,  we  think,  is,  that  it 
is  merely  cieclaratory  of  what  the  common  law  was  before  its 
passage,  with  the  limitation  engrafted,  tliat  the  crop  must  be 
Vol.  lxxih. 
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produced  witliin  the  specified  period  of  fifteen  months.  Before 
the  existence  of  the  statute,  a  mortgage  on  an  un planted  crop, 
which  was  to  be  produced  in  the  future,  was  held  to  be  valid 
in  Mississippi,  operating  to  create  only  an  equitable  lien,  and 
not  to  convey  the  legal  title. — Sillers  v.  Lester^  48  Miss.  513; 
White  V.  Thomas,  52 'Miss,  49  ;  Ellett  v.  Butt,  1  Woods,  214; 
s.  c.  19  Wall.  544;  Jones  on  Chat.  Mortg.  §  174.  This  is  in 
harmony  with  the  numerous  decisions  of  this  court,  and  the 
great  preponderance  of  authority  on  this  subject. —  Grant  v. 
Steiner,  65  Ala.  499  ;  Bees  v.  Coats,  Ih.  256  ;  Elmore  v.  Simon, 
67  Ala.  -526. 

If  the  Mississippi  statute  could  be  construed  otherwise,  so  as 
to  authorize  the  legal  title  to  pass  by  a  mortgage  on  an  un- 
planted  crop,  it  is  obvious  that  an  instrument  creating  a  mere 
lien  or  charge  would  not  come  within  its  influence.  The  effect 
of  the  statute  would  be  only  to  make  a  legal  mortgage,  with 
apt  words  of  conveyance,  operate  to  convey  the  legal  title. 

The  charge  of  the  circuit  court  was  in  conflict  with  these 
views,  and.  its  judgment  must,  therefore,  be  reversed. 

As  the  cause  may  be  tried  again  under  an  amended  com- 
plaint, however,  we  proceed  to  consider  the  otlier  assignments 
of  error. 

The  husband  was  a  pioper  party  plaintiff,  and  should  have 
been  joined  with  the  wife  in  the  present  action.  The  interest 
in  the  cotton  sued  for  was  the  separate  property  of  Mrs.  Garner 
in  the  State  of  Mississippi,  and  the  mere  transportation  of  it 
into  Alabama  did  not  alone  change  its  status,  so  as  to  constitute 
it  her  statutory  separate  estate  under  the  laws  of  this  State. 
Cahalanv.  Monroe,  Smalts  (&  Co.,  70  Ala.  271.  Section  2892 
of  the  Code  was  construed  by  us,  in  the  case  of  King  v  Mar- 
in, 67  Ala.  177,  to  require  the  husband  to  be  joined  as  co- 
plaintiff  in  cases  of  this  character. 

As  the  complaint  is  susceptible  of  amendment  upon  a  new 
trial  in  the  lower  court,  we  need  not  decide  whether  the  ob- 
jection for  non-joinder  can  be  raised  otherwise  than  by  a  plea 
in  abatement,  as  was  the  rule  of  the  common  law,  where  a 
married  woman  sued  alone,  but  might  have  been  joined  with 
her  husband.  See  James  v.  Stewart,  9  Ala.  855 ;  l*rice  v. 
Talley,  18  Ala.  21 ;  1  Chit,  on  PI.  23  ;  McCall  v.  Jones,  72  Ala. 
368;  Barbour  on  Parties.  309;  Gould's  Plead,  ch.  v,  §  103; 
Dicey  on  Parties,  530  [507] ;  Courts  v.  Happle,  49  Ala.  254. 

It  is  argued  by  the  appellant  that  the  present  action  will  not 
lie,  for  the  reason  that  he  held  a  conveyance  of  the  cotton  in 
question  which  created  a  prior  lien  on  it  in  his  behalf.  This 
instrument,  bearing  date  March  6,  1878,  is  in  the  form  of  an 
ordinary  mortgage,  and  declares  that  it  is  "  intended  as  a  supply- 
lien  "  in  favor  of  the  mortgagees  "  for  advances  and  supplies  " 
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to  enable  the  mortgagor  "to  cultivate  and  gather  a  crop"  to  be 
raised  on  his  farm  during  the  current  year.  It  is  insisted  that, 
although  this  mortgage  is  subsequent  in  point  of  time  to  that 
of  the  plaintiff,  it  is  prior  in  right,  as  "  an  agricultural  lien" 
under  the  provisions  of  a  special  statute  existing  in  Mississippi, 
where  the  contract  was  entered  into  between  the  parties.  The 
appellant  fails  to  introduce  a  c(ypy  of  this  statute  in  evidence, 
and  we  can  not  take  judicial  notice  of  its  contents.  It  is  true 
that  he  has  made  proof  of  certain  adjudged  eases  decided  by 
the  Supreme  Court  of  Mississippi,  and  found  in  the  reports  of 
that  State,  construing  a  certain  statute  said  to  have  been  ap- 
proved February  18,  1867,  in  which  it  is  held  that,  under  its 
provisions,  a  lien  may  be  created  on  a  crop,  known  as  an  agri- 
cultural lien,  which,  though  junior  in  date,  may  be  prior  in 
right  to  that  created  by  an  antecedent  mortgage. — Herman  v. 
Perkins,  52  Miss.  813. 

The  statute  in  question  should  have  been  proved  in  the  usual 
mode  of  authenticating  foreign  statutes.  This  could  have  been 
done,  under  the  provisions  of  our  Code,  by  producing  a  tran- 
script or  copy  of  the  statute  properly  certified  by  the  Secretary 
of  this  State,  as  being  deposited  in  his  office,  or  the  printed 
volume,  purporting  on  its  face  to  be  printed  by  authority  of 
the  sister  State. — Code,  1876,  §  3045 ;  Bradley  v.  Northern 
Bank,  60  Ala.  252 ;  Clanton  v.  Barnes,  50  Ala.  260. 

So,  this  mode  of  proof  authorized  by  the  Code  being  merely 
cumulative,  the  Mississippi  statute  could  have  been  proved  by 
a  sworn,  or  an  exemplified  copy,  and,  according  to  some 
authorities,  in  certain  cases,  by  expert  witnesses.  But  the 
latter  proposition  we  do  not  decide. — State  v.  Twitty,  11  Amer. 
Dec.  785,  note;  1  Whart.  on  Ev.  §  309 ;  1  Greenl.  on  Ev.  § 
486.  Although,  we  may  add,  it  is  clear  that  the  exposition  or 
interpretation  of  the  statute  of  a  foreign  State  can  be  proved 
by  an  attorney  who,  as  an  expert,  may  be  shown  to  be  learned 
in  such  law. —  Walker  v.  Fm4)es,  31  Ala.  9. 
'  The  reports  of  adjudged  cases,  accredited  to  the  Supreme 
Court  of  Mississippi,  were  properly  introduced  as  evidence  of 
the  construction  placed  upon  the  statute  of  that  State,  and  such 
construction  must  be  received  by  this  court  as  authoritative. — 1 
Whart.  on  Ev.  §  311.  But  as  such  reports  are  usually  evidence 
only  of  the  unwritten  law  of  the  State  in  which  the  decisions 
were  rendered,  and  there  is  a  prescribed  rule  for  proving  for- 
eign statutes,  we  are  clear  in  the  opinion  that  tiie  reported 
decisions  can  not,  taken  alone,  be  received  as  legal  evidence  of 
the  contents  or  provisions  of  such  statutes. — Cuhbedge  v. 
Najyier,  62  Ala.  518;  Inge  v.  Murphy,  10  Ala.  885;  State  v. 
Twitty,  11  Amer.  Dec.  785,  note. 

If  a  foreign  statute  is  properly  proved,  it  may  be  presumed 
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ordinarily  to  remain  in  force  without  additional  negative  proof 
showing  that  it  has  not  been  repealed  or  modi!ied. — 1  Whart.  ■ 
on  Ev.  §  308.  Hence,  if  the  defendant  make  proof  of  the  en- 
actment of  the  statute  under  which  he  claims  a  prior  lien  on 
the  cotton  sued  for,  and  show  that  it  existed  as  a  law  in  the 
State  of  Mississippi  in  the  year  1867,  the  burden  of  showing 
its  repeal  or  modification  would  be  shifted  on  the  plaintiff. 

In  the  absence  of  this  statute  as  evidence,  properly  proved 
as  above  indicated,  we  can  not  undertake  to  construe  it  with 
the  view  of  deciding  the  question  raised  as  to  the  relative 
priority  of  the  liens  claimed  by  the  plaintiff  and  defendant  to 
the  cotton  in  controversy. 

Reversed  and  remanded. 


l^oods  V.  Dunlap. 

Trover. 

1.  Personal  property  belonging  to  v)ife^s  statutory  separate  estate ;  title 
to  articles  taken  in  exchange  for. — Where  a  married  woman  invested 
money  of  her  statutory  separate  estate  in  a  purchase  of  rattle,  which 
were  afterwards  exchange*!  for  otiier  chattels,  and  later  these  were  ex- 
changed for  a  wagon  and  oxen,  one  of  the  exchanges  having  been  made 
by  the  wife,  and  the  other,  by  the  husband,  acting  for  her  and  with  her 
authority,  and  no  writings  were  executed,  evidencing  either  exchange, — 
held,  under  the  authority  of  Pollak  &  Co.  r.  Graves,  72  Ala.  347,  tliat  the 
title  to  the  wagon  and  oxen  never  vested  in  tlie  wife,  and  that  she  could 
not  maintain  trover  for  their  conversion. 

2.  When  acts  and  declarations  of  husband  admissible  against  wife. — In 
trover  by  the  wife  against  a  purchaser  at  a  sale  under  execution  against 
the  husband,  for  a  conversion  of  the  property  sold,  the  question  being, 
whether,  at  the  time  of  the  levy,  it  belonged  to  the  wife  or  the  husband, 
acts  and  declarations  of  the  husband,  made  while  the  property  was  in 
his  possession,  and  tending  to  show  asserted  ownership  by  him,  are  ad- 
missible for  the  defendant. 

3.  Exception  to  general  charge;  when  insufficient. — A  general  exception 
to  an  entire  charge,  consisting  of  several  distinct  and  separable  proposi- 
tions, is  insufficient,  if  any  one  of  the  propositions  correctly  declares  the 
law. 

Appeal  from  St,  Clair  Circuit  Court. 

Tried  before  Hon.  Le  Roy  F.  Box. 

This  was  an  action  of  trover,  brought  by  Lucinda  Woods,  a 
married  woman,  the  wife  of  John  Woods,  against  William 
Dunlap  and  another,  for  the  conversion  of  a  wagon  and  a  yoke 
of  oxen,  alleged  to  have  belonged  to  the  plaintiff  as  her  stat- 
utory separate  estate.     The  cause  was  tried  ou  issue  joined  on 


170  SUPREME  COURT  [Dec.  Term, 

[Woods  V.  Dunlap.] 

the  plea  of  not  guilty,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  'defendants.  The  evidence  showed  that  the 
wagon  and  oxen,  for  the  conversion  of  which  the  suit  was 
brought,  were  seized  and  sold  under  an  execution  issued  on  a 
judgment  against  the  said  John  Woods ;  and  that,  at  the  sale, 
the  defendant  Dunlap  purdiased  and  took  possession,  and  after- 
wards, on  the  same  day,  sold  and  delivered  them  to  his  co- 
defendant.  The  other  facts  disclosed  by  the  evidence  are 
sufficiently  stated  in  the  opinion.  In  its  general  charge,  the 
court  charged  the  jui-y,  hite/'  alia,  "  that  the  title  to  the  prop- 
erty acquired  by  an  exchange  of  the  property  of  the  wife's 
statutory  separate  estate,  either  by  herself  in  person,  or  by  her 
express  directions  to  her  husband  to  make  the  trade  for  her, 
vested  the  title  in  her  husband  to  the  property  acquired,  and  it 
was  subject  to  the  debts  of  the  husband,  unless  such  convey- 
ance was  made  in  writing,  signed  by  both  husband  and  wife." 
The  defendant  reserved  an  exception  to  the  entire  general 
charge  of  the  court,  and  also  to  the  refusal  of  the  court  to 
charge  the  jury,  at  her  written  request,  that  if  they  "find  from 
the  evidence  that  the  property  exchanged  for  the  wagon  and 
oxen,  or  either,  was  the  statutory  separate  estate  of  the  pUiintiff, 
and  that  the  exchange  was  made  for  such  property  by  plaintiff 
in  person,  or  by  the  husband  under  her  express  directions,  then 
the  title  to  the  property  thus  acquired  did  not  vest  in  the  hus- 
band, but  in  the  wife." 

These  rulings  and  the  rulings  on  the  admissibility  of  evi- 
dence, noted  in  the  opinion,  are  among  the  assignments  of 
error  here  made. 

S.  F.  Rice,  for  appellant. 

J.  N.  Inzer,  contra. 

STONE,  J. — The  testimony  in  this  case,  as  to  which  there 
is  no  controversy,  shows  that  the  plaintiff  had  some  money, 
her  statutory  separate  estate,  which  was  invested  by  her  in  a 
purchase  of  cattle.  Subsequently  the  cattle  were  exchanged 
for  a  mule  and  sorghum  mill,  and  later  these  were  exchanged 
for  the  wagon  and  oxen,  for  the  con versiofi  of  which  this  action 
is  brought.  Some  of  the  exchanges  were  made  by  Mrs. 
Woods,  and  some  by  her  husband,  acting  for  her,  and  with  her 
authority.  Xo  writings  were  executed,  evidencing  either  ex- 
ciiange.  These  being  the  uncontroverted  facts,  under  the 
authority  of  PoUah  <&  Co.  v.  Graves,  72  Ala.  347,  we  are  con- 
strained to  hold  that  the  title  to  the  wagon  and  oxen  never 
vested  in  Mrs.  WojxIs,  and  she  can  not  maintain  this  action. 

A   mortgjige  and  some  declarations  of  Woods,  made  while 
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the  property  was  in  his  possession,  and  each  tending  to  show 
acts  of  asserted  ownership,  were  given  in  evidence  against  the 
objection  of  appellant.  There  was  no  error  in  this. — 1  Brick. 
Dig.  843,  §  SS-^. 

There  is  but  one  exception  to  the  entire  charge.  Some  of 
its  propositions  are  in  strict  accord  with  the  principles  above 
declared.  Such  general  exception  is  insufficient,  if  any  separ- 
able paragraph  or  proposition  of  the  charge  correctly  declares 
the  law. — Elliott  v:  Stocks^  67  Ala.  336;  Gray  v.  The  State^ 
63  Ala.  66 ;  Mayor  v.  Bumsey,  Ih.  352. 

Affirmed. 


Hood  V.  PoAvell. 

Bill  in  Equity  hy   Widow  and  Heir  U>  set  aside  Conveyance  of 
Homestead,  executed  diiriny  Life-time  of  the  Husband. 

1.  Alienation  of  homestead;  Art  10,  Sec.  2  of  Constitution  construed. 
Under  section  2  of  Article  10  of  the  Constitution,  providing  that  "  a 
mortgage  or  other  alienation  of  [the]  homestead  by  the  owner  thereof,  if 
a  married  man,  shall  not  be  valid,  without  the  voluntary  signature  and 
assent  of  the  wife  to  the  same,"  the  wife  is  not  re(iuired  to  unite  in  tlie 
conveyance  of  the  title ;  but  she  nuist  assent  thereto,  and  such  assent 
must  be  evidenced  by  her  voluntary  signature. 

2.  Same;  mode  and  form  prescribed  by  statute  muxt  be  complied  icith. 
The  statute  has  provided  the  mode  and  foriij  by  wiiich  it  shall  be  shown 
that  such  assent  and  signature  were  voluntarily  given ;  and  without  that 
evidence,  the  conveyance  is  a  nullity. 

3.  Same;  acknowledgment  and  certificatr  mny  he  made  after  execution. 
The  acknowledgment  by  the  wife  of  her  voluntary  signature  and  assent 
to  a  conveyance  of  the  homestead,  and  the  certificate  thereto,  reqiiired 
by  the  statute,  may  be  made  after  the  execution  of  the  deed,  becoming 
valid  and  binding  from  that  time. 

4.  Same;  acknowledgment  before  sworn  clerk  of  probate  judge  svflicient. 
The  sworn  clerk  of  a  probate  judge  is  authorized  to  take  and  certify  the 
acknowledgment  of  the  wife  to  a  conveyance  of  the  homestead ;  and  a 
certificate  of  acknowledgment,  made  by  him  for  and  in  the  name  of  hrs 
principal  is  sufficient. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaham. 

This  was  a  bill  in  equity,  iiled  on  loth,  March,  18"^0,  by 
Mary  A.  Powell,  widow  of  Elijah  Powell,  deceased,  and  E.  T. 
Powell,  their  son,  who  was  a  minor  at  the  time  of  his  father's 
death;  against  S.  R.  Hood,  to  have  vacated  and  canceled  a  deed 
of  trust  executed  by  the  decedent  on  30th  December,  1872, 
purporting  to  convey  his  homestead  to  D.   E.   Turrentine,  as 
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trustee  to  secure  a  designated  debt,  which  he  then  owed  to  the 
defendant,  on  the  ground  that  the  deed  was  not  acknowledged  as 
required  by  the  statute.  The  defendant  answered,  and  "the 
cause  was  submitted  for  decree  on  the  deed  of  trust  and  an 
agreement  of  the  parties,  which  is  as  follows :  "  It  is  admitted 
that  E.  Powell  signed  and  delivered  the  original  deed  of  trust, 
and  acknowledged  it  before  the  probate  judge  of  Etowah  county, 
Alabama,  (J.  M.  Morange),  on  the  4th  November,  1873,  as 
shown  on  said  original  deed  of  trust.  It  is  also  admitted  that 
Mary  A.  Powell  signed  her  name  to  said  deed  beneath  that  of 
her  husband,  on  the  4th  November,  at  the  same  time  her  hus- 
band signed  the  same ;  and  that  James  T.  Brooks  would  swear 
that  she,  said  Mary  A.  Powell,  acknowledged  the  same  before 
him,  said  Brooks,  who  was  an  acting  and  sworn  clerk  of  J.  M. 
Moragne,  judge  of  probate  of  Etowah  county,  on  14th  Novem- 
ber, m  the  manner  and  form  set  out  in  the  certificate  of 
acknowledgment  indorsed  on  said  original  deed.  The  question 
submitted  is,  wliether  the  said  deed  of  trust  was  properly  exe- 
cuted, as  appears  from  its  face  and  the  certificates  endorsed 
thereon,  and  the  above  admitted  facts,  to  convey  the  homestead 
by  a  married  man,  under  the  Constitution  and  laws  of  Alabama, 
in  force  at  the  date  of  said  deed  of  trust.  If  the  court  is  satis- 
fied that  it  was  properly  executed,  then  decree  for  the  respon- 
dent ;  if  of  the  opinion  that  it  was  not  sufticiently  and  properly 
executed  to  convey  the  homestead,  then  decree  for  the  com- 
plainants, with  the  right  reserved  to  either  party,  in  either 
event,  to  appeal  to  the  Supreme  Court."  By  the  agreement  all 
other  questions  were  expressly  waived.  From  the  deed  of 
trust,  and  the  certificates  thereon,  it  appears  that  Mrs.  Powell  is 
not  named  as  a  party  therein  ;  that  she  and  her  husband  signed 
it  under' seal,  without  date ;  that  her  husband  acknowledged  the 
execution  of  the  deed  before  J.  M.  Moragne,  judge  of  probate 
of  Etowah  county,  on  4th  ^November,  1873,  and  his  acknowl- 
edgment was  properly  certified  ;  and  that  Mrs.  Powell,  on  14th 
December,  1873,  acknowledged  her  signature  to  the  deed  before, 
and  her  acknowledgment  was  certified  by  said  judge  of  probate 
in  the  form  prescribed  by  the  statute  for  acknowledgments  of 
conveyances  of  homesteads  in  such  cases.  In  the  certificate  of 
this  acknowledgment,  though  in  fact  made  by  said  clerk,  his 
name  nowhere  appears. 

On  this  submission,  a  decree  was  entered,  declaring  the  deed 
of  trust  void,  and  granting  the  relief  prayed ;  and  that  decree  is 
here  assigned  as  error. 

Denson  &  DrsQUE,  for  appellant. 

Aiken  &  Maktin,  contra. 
Vol.  lxxiii. 
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STONE,  J. — "  A  mortgage  or  other  alienation  of  [the]  home- 
stead by  the  owner  thereof,  if  a  married  man,  shall  not  be  valid 
without  the  voluntary  signature  and  assent  of  the  wife  to  the 
same." — Cons,  of  1875,  Art.  10,  §  2.  This  provision  does  not 
require  that  the  wife  shall  unite  in  a  conveyance  of  the  title. 
She  has  none  to  convey.  She  must  assent  to  the  conveyance, 
to  be  evidenced  by  her  voluntary  signature.  The  statute  has 
provided  the  mode  and  form  by  which  it  shall  be  shown  her 
signature  and  assent  were  voluntarily  given.  Without  that  evi- 
dence, the  conveyance  is  a  nullity. — Code  of  1876,  §  2822  ; 
Cahall  V.  Cit  Mut.  B.  Assso.  61  Ala.  232 ;  Zmig  v.  Mostyn, 
65  Ala.  543;  March  v.  Midland,  65  Ala.  275.  And  the 
acknowledgment  and  certificate  may  be  made  after  the  execu- 
tion of  the  deed,  and  they  become  valid  and  binding  from  that 
time  forth. — Dooley  v.  Villalonga^  61  Ala.  129 ;  March  v. 
EnaUnd,  65  Ala.  275. 

The  certificate  of  acknowledgment,  made  by  the  sworn  clerk 
of  the  judge  of  probate,  acting  for  and  in  the  name  of  his  prin- 
cipal, was  sufficient. — Ilalso  v.  Seawright,  65  Ala.  431. 

We  need  not  consider  the  other  questions  discussed. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  dismissing  the  bill  of  complainants,  at  their  cost  in  the 
court  below  and  in  this  court. 

Reversed  and  rendered. 


Massey  v*  Smith, 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Specific  grounds  of  objection  to  evidence  a  tvaiver  of  all  others. — It  is 
the  settled  rule  of  this  court,  that  if  specific  grounds  of  objection  are 
taken  to  the  admissibilitj'  of  evidence,  a  waiver  of  all  other  objections  is 
presumed,  and,  on  appeal,  this  court  will  confine  its  decision  to  the 
grounds  specified. 

2.  Decree  of  sale  of  dccedenV s  land;  conclusiveness  of  its  recitals  on  col- 
lateral attack. — When  a  decree  of  the  probate  court,  ordering  a  sale  of  a 
decedent's  lands,  recites  as  a  fact  that  the  necessity  for  the  sale  was 
proved  by  depositions  taken  as  in  chancery  cases,  the  decree  is  final  and 
conclusive  upon  that  matter,  when  collaterally  assailed,  and  can  not  be 
impeached  by  a  reference  to  the  depositions  upon  which  the  court  pro- 
ceeded. 

3.  Bill  of  exceptions;  how  construed. — A  bill  of  exceptions  is  construed 
most  strongly  against  the  party  excepting ;  and  when  it  admits  of  two 
constructions,  one  of  which  will  reverse,  and  the  othf  r  affirm  the  judg- 
ment, the  latter  construction  must  be  adopted. 
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Appeal  from  Coosa  Circuit  Court. 

Tried  before  Hon.  Jamp:s  E.  Cobb. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment,  by 
A.  C.  F.  Smith  and  others  against  Alfred  Massey.  The  cause 
was  tried  on  issue  joined  on  the  plea  of  not  guilty,  the  trial  re- 
sulting in  a  verdict  for  the  plaintiffs,  from  which  the  defendant 
appealed.  The  evidence  of  title  relied  on  by  the  parties  in  the 
primary  court  is  not  stated  in  the  record. 

The  defendant  offered  in  evidence  a  petition  filed  in  the  pro- 
bate court  of  Coosa  county  by  the  administrators  of  the  estate 
of  W.  (t.  Massey,  deceased,  ))raying  for  an  order  for  the  sale  of 
certain  lands  of  which  said  decedent  died  seized  and  possessed. 
including  the  lands  sued  far  in  this  cause,  for  division  among 
the  heirs :  and  also  a  decree  of  said  court,  granted  on  said  peti- 
tion, ordering  the  lands  sold.  As  recited  in  the  bill  of  excep- 
tions, "  the  plaintiff  objected  to  said  order  of  sale  for  reasons 
stated  by  him  [not  set  olit  in  the  bill  of  exceptions],  and  in  sup- 
port of  his  objection  read  to  the  court,  and  offered  in  evidence 
the  following  interrogatories  and  depositions,  appearing  of  re- 
cord, as  the  evidence  on  which  said  order  or  decree  of  sale  was 
based,  and  which  were  admitted  by  the  defendant  to  be  all  the 
evidence  found  in  the  tile  of  papers,  or  on  record  in  the  pro- 
bate office  relating  to  said  sale  and  order."  Then  the  inter- 
rogatories and  depositions  referred  to  are  set  out.  Then  follows 
this  statement :  "  Tlie  court,  under  tiiis  evidence,  sustained  the 
objections,  and  the  defendant  excepted."  It  is  not  shown  that 
a  sale  of  the  lands  was  ever  in  fact  made  under  the  decree,  or 
that  either  party  claimed  title  thereunder. 

The  ruling  above  noted  is  the  only  assignment  of  error. 

Felix  L.  Smith  and  Watps  &  Sons,  for  appellant. 
W.  D.  Blloek.  contra. 

BRICKELL,  C  J. — The  rule  is  settled  by  numerous  de- 
cisions of  this  court,  as  is  stated  by  the  counsel  for  the  appel- 
lant, that  if  specific  grounds  of  objection  are  taken  to  the  ad- 
missibility of  evidence,  a  waiver  of  all  other  objections  is  pre- 
sumed, and  on  error  this  court  will  conline  its  decision  to  the 
grounds  specified. — 1  Brick.  Dig.  887,  §  1194.  Tf  it  be  the 
j)roper  construction  of  the  bill  of  exceptions,  that  the  objec- 
tion to  the  introduction  as  evidence  of  the  record  of  the  pro- 
ceedings <jf  the  court  of  probate  was  confined  to  the  specific 
ground,  that  the  depositions  remaining  on  file  in  that  court 
showed  that  they  were  not  taken  as  in  chancery  cases,  and  did 
not  make  proof  of  facts  which  authorized  the  court  to  render 
a  decree  of  sale,  the  objection  was  not  well  taken,  and  ought 
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uot  to  have  been  sustained ;  and  though  the  record  could  have 
been  excluded  for  other  reasons,  a  reversal  of  tlie  judgment 
would  follow.  By  its  decree,  the  court  of  probate  ascertained 
and  declared  the  depositions  were  taken  as  in  chancery  cases, 
and  that  the  facts  were  proved,  the  incapability  of  the  lands  of 
a  fair  and  equitable  division  among  the  heirs.  The  decree 
was  final  and  conclusive  upon  these  matters,  when  collaterally 
assailed,  and  could  not  be  impeached  by  a  reference  to  the  de- 
positions upon  which  the  court  proceeded. — Pettiis  v.  Mc- 
Clan7iahan,  52  Ala.  55. 

But  we  are  unable  to  declare  that  the  bill  of  exceptions 
shows,  clearly  »nd  affirmatively,  that  this  was  the  specific  ground 
of  objection  to  the  evidence.  The  recital  of  the  bill  is,  that 
"the  plaintiff  objected  to  the  order  of  sale,  for  reasons  stated 
by  him,  and,  in  support  of  his  objection,  read  to  the  court,  and 
offered  in  evidence,  the  following  interrogatories,"  etc.;  and 
concluded,  ''the  court,  under  this  evidence,  sustained  the  ob- 
jections, and  the  defendant  excepted,"  A  bill  of  exceptions 
is  construed  most  strongly  against  the  party  excepting,  and 
when  it  admits  of  two  constructions,  one  of  which  will  reverse, 
and  the  other  affirm  the  judgment,  that  which  will  affirm  must 
be  adopted.— 1  Brick.  Dig.  251,  §|  120--23.  The  language  of 
the  l)ill,  to  say  the  least,  is  as  con^stent  with  the  supposition, 
that  more  than  one  ground  or  reason  was  stated  as  the  cause  of 
objection  to  the  admissibility  of  the  order  of  sale,  as  that  one 
only  was  stated.  We  can  not  place  the  circuit  court  in  error, 
by  indulging  the  presumption  that  one  only  was  stated.  PHma 
facie.,  the  decree  of  sale  was  wholly  irrelevant — no  party  to 
this  suit  appears  to  have  had  any  connection  with  it,  or  any  in- 
terest involved  in  it.  As  to  them,  it  was  res  inter  alios  actai 
and  the  bill  of  exceptions  not  expressly  negativing,  we  must 
presume  for  this  reason  the  circuit  court  rejected  it. 

Affirmed. 


Shealy  &  Finn  v,  Ed^vards. 

Trespa^  de  honis  asportatis. 

1.  Contract  of  sale  of  personal  propertij;  when  title  passes. — While  it 
niaj'  be  true,  as  a  general  proposition,  that,  if  any  thing  remains  to  be 
done  by  either  party  to  a  contract  for  the  sale  of  personal  propertj'  be- 
fore delivery,  to  determine  the  price,  quantity  or  identity  of  the  thing 
sold,  the  title  does  not  vest  in  the  purchaser,  and  the  contract  is  merely 
executory,  this  principle  mu»t  be  limited  to  those  cases  in  which  the 
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e\idence  does  not  show  an  intention  to  make  the  sale  absolute  and  com- 
plete, without  any  regard  to  the  performance  of  these  usual  prerequisites, 
at  least  as  to  price  and  measurement. 

2.  Same;  title  may  pass  without  fixing  an  absolute  price. — If  the  goods 
are  sufficiently  identified,  a  complete  sale  of  them  may  be  made  without 
fixing  an  absolute  price,  if  such  oe  the  clear  intention  of  the  parties,  as 
legally  evinced  by  the  circumstances  attending  the  transaction. 

3.  .§«;«<";  effect  of  delivery.— Iii  determining  whether  the  parties  to  a  con- 
tract for  the  sa^le  of  personal  property  intended  that  the  title  should  pass, 
so  as  to  complete  the  sale,  the  actual  delivery  of  the  goods  is  of  the 
greatest  importance ;  and  if  there  be  accompanying  declarations,  show- 
ing an  intention  that  the  property  should  pass  to  the  vendee  immediately, 
and  not  at  some  future  time,  the  fact  of  delivery,  as  evidence  of  intention, 
becomes  manifestly  the  most  cogent  of  all  legal  proofs,  when  the  good 
faith  of  the  transaction  is  not  impugned. 

4.  Same;  rule  as  to  price  in  executory  and  executed  contracts. — While 
the  rule  as  to  price  in  executory  contracts  of  sale  of  personal  property  re- 
quires that  it  must  be  certain,  or  capable  of  being  made  certain,  a  differ- 
ent principle  prevails  where  the  contract  of  sale  is  complete  and  exe- 
cuted. In  the  latter  class  of  contracts,  where  the  seller,  whether  by 
actual  delivery,  or  other  like  unequivocal  act,  intentionally  passes  the 

f>roperty  in  specific  goods  to  the  purchaser,  without  fixing  trie  price,  the 
aw  leaves  the  price  to  be  adjusted  by  the  agreement  of  the  parties,  or, 
in  case  they  fail  to  agree,  to  be  determined  by  the  verdict  of  a  jury. 

5.  Same;  when  an  executed  contract. — Where  the  owner  of  a  stock  of 
goods,  the  greater  part  of  which  was  new,  agreed  to  sell  the  entire  stock, 
the  new  goods  at  invoice  prices,  and  .the  old  goods  at  such  pri(^e  as 
might  be  agreed  on  at  a  certain  time  in  the  near  future,  the  purchaser  to 
execute  his  notes  for  $2750,  tiie  estimated  price  of  the  stock,  and,  if  that 
amount  was  insufficient  to  pay  for  the  new  goods  at  invoice  prices,  and 
the  old  goods  at  such  price  as  they  might  agree  on,  then  the  purchaser 
should  execute  his  note  for  an  additional  sum  to  cover  the  difference; 
but  if  it  should  be  fotmd  that  J2750  was  more  than  the  value  of  the  new 
goods  at  invoice  prices,  and  of  the  old  goods  at  the  price  to  be  agreed  on, 
then  the  purchaser  should  have  a  credit  on  his  notes  for  the  excess ;  and 
the  notes  wre  afterwards,  on  the  same  day,  executed  and  the  goods  de- 
livered, and  the  purchaser  remained  in  possession  an  entire  day  there- 
after, and  was  engaged  in  selling  the  goods  on  his  own  account ;  and 
afterwards,  but  before  the  time  had  expired  for  agreeing  upon  the'  price 
of  the  old  goods,  and  for  ascertaining  the  invoice  prices  of  the  new  goods, 
a  creditor  of  the  seller  caused  an  attachment  to  be  levied  on  the  goods, — 
held,  that  these  facts  constituted  an  executed  contract  of  sale,  passing 
the  title  to  the  goods,  and  they  were  not  subject  to  levy  under  the  attach- 
ment. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  L?:  Roy  F.  Box. 

This  was  a  suit  in  trespass,  brought  by  Shealy  &  Finn 
against  Joseph  A.  Edwards,  Joseph  Hardie  and  others,  to  re- 
cover damages  for  the  seizure  and  asportation  of  certain  goods, 
wares  and  merchandise,  and  was  commenced  on  19th  January, 
1882.  The  defendants  joined  in  a  plea  of  not  guilty,  and  the 
defendant  Edwards  tiled  a  special  plea,  alleging,  in  substance, 
that  the  goods,  wares  and  merchandise  described  in  the  com- 
plaint were  levied  on  by  him  as  sheriff  of  Talladega  county 
under  an  attachment  issued  out  of  the  circuit  court  of  said 
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county  at  tlie  suit  of  Joseph  Ilardie  against  Terrell  &  Vincent ; 
and  that  at  the  time  of  said  lev}'  said  chattels  were  tlie  property 
of  the  defendants  in  attachment.  Issue  was  joined  on  the  plea 
of  not  guilty,  and  the  plaintiffs  replied  to  the  special  plea, 
denying  that  the  chattels  were  the  property  of  Terrell  &  Vin- 
cent, and  alleging  that  they  then  belonged  to  the  plaintiffs. 
Upon  the  issues  tlius  made  up  the  cause  was  tried,  the  trial  re- 
sulting in  a  verdict  and  judgment  for  the  defendants. 

The  evidence  introduced  on  the  trial  tended  to  show  the  fol- 
lowing facts :  On  9th  December,  1881,  the  stock  of  goods  in 
controversy  belonged  to  Terrell  &  Vincent,  partners  engaged 
in  the  mercantile  business  in  the  town  of  Talladega,  who,  on 
that  day,  made  an  offer  to  sell  the  same  to  the  plaintiffs.  "Said 
offer  was  as  follows :  Shealy  &  Finn  were  to  pay  Terrell  & 
Vincent  the  sum  of  $2750  for  the  goods,  and  to  execute  their 
note  or  notes  for  that  amount,  payable  to  Terrell  &  Vincent  or 
bearer  twelve  months  from  date,  without  interest  until  they 
should  become  due  and  payable;  that  said  stock  of  goods  con- 
sisted of  three  lots  or  kinds,  viz :  New  goods  recently  pur- 
chased, the  goods  that  Terrell  &  Vincent  had  purchased  of 
Jackson  Brothers  when  they  bought  them  out  about  the  be- 
ginning of  the  year,  and  some  goods  that  Terrell  brought  with 
him  from  a  store  that  he  had  in  the  country,  when  he  moved 
to  town  ;  that  nearly  all  the '  goods  (at  least  four-fifths)  were 
new,  and  were  offered  at  invoice  prices,  and  that  an  invoice  of 
them  had  been  partly  made ;  that  no  agreement  as  to  the  price 
of  the  old  goo'ds  bought  of  Jackson  Brothers,  or  of  the  goods 
brought  by  Terrell  from  the  country,  was  made,  but  the  price 
for  them  should  be  agreed  on  the  following  Monday  ;  and  if, 
when  that  should  be  done,  it  was  found  that  S2750  was  not 
enough  to  pay  for  the  new  goods  at  invoice  prices,  and  the  old 
goods  at  such  price  as  might  be  agreed  on,  then  Shealy  &  Finn 
were  to  execute  their  nytes  for  as  much  more  than  $2750  as 
would  make  that  difference  -good ;  and,  on  the  contrary,  if  it 
should  be  found  that  $2750  was  more  than  the  worth  of  the 
new  goods  at  invoice  prices,  and  the  agreed  price  of  the  old 
goods,  then  they  were  to  have  a  credit  on  their  notes  for  a 
sum  equal  to  such  difference."  Late  in  the  afternoon  of  that 
day  the  plaintiffs,  after  consultation  with  each  other,  and  on 
examination  of  the  goods,  agreed  to '  take  the  goods  on  the 
terms  proposed,  the  trade  to  go  into  effect  on  the  close  of  that 
day's  business.  About  eight  or  nine  o'clock  that  evening  (Fri- 
day), the  plaintiffs  executed  to  Terrell  &  Vincent  their  three 
promissory  notes,  aggegating  the  sum,  and  on  the  terms  agreed 
on,  when  Vincent,  acting  for  his  firm,  told  one  of  the  plain- 
tiffs, "now  the  goods  are  yours,"  and  the  keys  of  the  store  in 
which  the  goods  were  kept  were  then  delivered  to  a  brother  of 
12 
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one  of  tlie  plaintiffs,  as  their  agent,  who  was  then  left  in  cliarge 
of  the  store  and  goods  as  plaintiffs'  agent,  with  instructions  to 
continue  the  business  for  them.  On  the  following  day  (Satur- 
day) the  store  was  opened,  and  plaintiffs'  agent,  during  the  en- 
tire day,  sold  goods  for  them  out  of  said  stock.  About  half 
past  twelve  or  one  o'clock  on  the  following  Monday  morning 
the  defendant  Edwards  levied  the  attachment  referred  to  in 
his  special  plea  on  the  goods  as  the  property  of  Terrell  &  Vin- 
cent, and  kept  possession  of  them,  and  sold  them  under  said 
attachment.  The  bill  of  exceptions  also  recites  that  "the  evi- 
dence for  defendants  further  tended  to  show  that  said  sale  was 
made  to  hinder,  delay  and  defraud  creditors;  and  the  evidence 
on  the  part  of  the  plaintiffs  tended  to  show  that  said  sale  was 
made  in  good  faith,  and  for  an  adequate  considei-ation." 

In  its  general  charge,  the  circuit  court  instructed  the  jury, 
inter  alia,  th'dt  "if  they  found  from  the  evidence  that  any 
thing  remained  to  be  done  by  either  party  to  the  sale  of  the 
goods  to  complete  the  sale,  such  as  to  rix  the  price  of  any  por- 
tion «>f  them,  or  to  weigh  or  measure  any  part  of  them,  then 
the  title  to  the  goods  in  question  did  [not]  pass  to  plaintiffs, 
and  they  can  not  recover  in  this  action."  The  court,  at  the 
written  request  of  the  defendants,  also  gave  the  following 
charges:  1.  "If  the  jury  iind  from  the  evidence  that  a  propo- 
sition was  njade  by  Terrell  <k  Vincent  to  sell  the  goods  in  con- 
troversy to  Shealy  S:  Finn,  and  Shealy  tfe  Finn  agreed  to  ac- 
cept the  proposition,  but  if  any  thing  remained  to  be  done  be- 
fore the  comj)letiun  of  the  trade,  and  that  the  contract  never 
was  completed,  then  the  property  in  the  goods  never  passed  to 
Shealy  6z  Finn,  and  they  can  not  recover  in  this  action."  2. 
"  If  you  believe  from  the  evidence  that  the  goods  were  sold  in 
bulk,  and  the  price  was  not  agreed  on  at  the  time  of  the  sale, 
but  was  afterwards  to  be  settled  by  agreement  of  the  parties, 
and  that  the  j)rice  was  not  settled  before  the  levy  of  the  attach- 
ment, then  the  title  to  tlie  goods  did  not  vest  in  Shealy  ifc  Finn, 
and  you  must  so  find."  3.  "  In  the  sale  of  personal  property, 
when  any  thing  remains  to  be  done  before  the  sale  can  be  con- 
sidered as  complete,  whether  to  be  done  by  the  vendee  or  ven- 
dor, as  between  the  parties  themselves,  the  right  of  property 
does  not  pass,  although  the  property  be  placed  in  the  possession 
of  the  vendee;  and  if  the  jury  believe  that,  in  the  contract 
between  Terrell  A:  Vincei;t  and  Shealy  tSr  Finn,  any  thing  was 
left  to  be  done  in  the  future,  as,  for  instance,  to  agree  as  to  tlie 
price  of  a  part  of  the  goods,  or  to  ascertain  the  <piantity  of  the 
goods,  then  the  title  to  the  goods  did  not  pass  to  Sliealy  tk 
Finn,  and  they  can  not  recover." 

To  the  charge  given  <'.r7//^/Y>?/vo^f/,  and  to  the  charges  given  at 
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the  defendants'  request  the  plaintiffs  duly  excepted  ;  and  the 
rulings  thereon  are  here  assigned  as  error. 

Heflin,  Bowden  <k  Knox  and  Parsons  «fe  Paksons,  for  ap- 
pellants, cited  Maccfrriher  v.  Parlter^  13  Pick.  175 ;  Riddle  v. 
Vanium,  20  Pick.  280  ;  Parson  on  Mer.  Law,  p.  ^^\  Allen,  Be- 
thime  (&  Co.  V.  Mawy,  66  Ala.  10 ;  Magee  v.  Billingsley,  3 
Ala.  679;  Tarllny  v.  Baxter,  6  Barn.  &  Cress.  360;  Vcdpy 
V.  Gihsan,  4  C.  B.  837. 

Bkadfokd  &  Bishop,  contra.  (No  brief  came  to  the  hands 
of  the  reporter.) 

SOMERYILLE,  J. — Tlie  sole  question  presented  is,  whether 
the  alleged  sale  made  by  Terrell  tfe  Vincent  of  their  stock  of 
merchandise  to  the  appellants,  Shealy  &  Finn,  was  complete 
at  the  time  the  defendant  Edwards,  as  sheriff  of  Talladega 
county,  levied  the  attachment  in  favor  of  Hardie,  which  oc- 
curred on  December  12th,  1881.  If  so,  the  property  in  the 
goods  had  at  this  time  passed  to  the  vendees,  and  they  were  no 
longer  liable  to  be  attached  under  legal  process  against  the 
vendors. 

The  principle  is  often  stated  to  be,  that  "  if  any  thing  re- 
mains to  be  done  by  either  party  to  the  transaction,  hefore  de- 
livery— as  foi-  example  to  determine  the  price,  quantity  or 
identity  of  the  thing  sold — the  title  does  not  vest  in  the  pur- 
chaser, but  the  contract  is  merely  execidm^yy — Allen,  Bethune 
cfe  Co.  V.  JIaury  <&  Co.,  66  Ala.  10 ;  Chitty  on  Contr.  299. 

There  seems  to  be  no  objection  to  this  as  a  general  proposi- 
tion, V)nt  it  must  be  limited  to  those  cases,  where  the  evidence 
does  not  show  an  intention  to  maJi'e  the  sale  ahsolide  and  com- 
plete, without  any  regard  to  the  performance  of  them  usual  ^rre- 
requisites,  at  least  as  to  price  and  measureineni.  This  rule,  as 
suggested  by  Shaw,  C.  J.,  in  Sumner  v.  Hamlet,  12  Pick.  76, 
82,  applies  only  to  "cases  of  constructive  delivery  arid  construc- 
tive j^ossession;  and  the  i-nle  is  resorted  to  for  the  purpose  of 
detei'niining  when  the  contract  of  sale  is  so  far  complete  as  to 
pass  the  property,  according  to  the  intent  of  the  parties  in  the 
contract^  We  take  the  true  rule  to  be,  as  now  established, 
that,  if  the  goods  are  sufficiently  identified,  a  complete  sale  of 
them  may  be  made  without  fixing  an  absolute  price,  if  such  be 
the  clear  intention  of  the  parties,  as  legally  evinced  by  the  cir- 
cumstances attending  the  sale. . 

Tliis  would  seem  a  reasonable  rule  according  to  the  princi- 
ples of  analogy  adopted  in  all  other  cases.  In  the  construction 
of  contracts  generally,  it  is  afii-st  and  pervading. principle,  that 
the  intention  of  the  parties  must  govern,  unless  that  intention 
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Qontravenes  some  established  principle  of  law.  The  same  rule 
is  eqnally  dominant  in  construing  wills.  The  primary  purpose 
is  to  ascertain  the  intention  of  the  testator.  We  deem  it  of 
paramount  importance  in  construing  contracts  of  sale — a  sub- 
ject which  is  still  involved  in  much  confusion,  notwithstanding 
the  vast  resources  of  learning  expended  upon  it  by  the  jurists 
and  law-writers  of  the  past  century.  This  confusion  is  mani- 
fest in  the  two  converse  propositions,  stated  by  Mr.  Parsons, 
each  of  which  is  obviously  true:  "'If  the  property  passes,  then 
it  is  a  completed  sale,  and  if  a  completed  sale,  then  the  prop- 
erty passes." — 1  Parson's  Contr.  440.  Hence,  we  sometimes 
have  the  unsatisfactory  test  applied,  as  to  whether  or  not  the 
goods,  in  case  of  loss  by  Jire,  would  be  at  the  risk  of  the  seller 
or  buyer,  thus  presenting,  as  suggested  by  Mr.  Hilliard  in  his 
work  on  Sales,  a  clear  instance  of  the  logical  fallacy  of  a  mere 
petitio  principii^  or  begging  of  the  question. — Hilliard  on  Sales, 
p.  55,  §2. 

The  same  writer,  in  discussing  the  particular  subject  under 
consideration, — that  of  intention  and  delivery^  in  the  sale  of 
personal  property — states  the  general  doctine  to  be,  that, 
"  where  any  thing  remains  to  be  done  by  the  seller  of  goods, 
as  between  him  and  the  purchaser,  before  delivery^  the  latter 
acquires  no  complete,  present  right  of  property  ;  at  least  with- 
out affirmative  proof  of  an  intent  that  he  shall  acfjuire  such 
property."  "  The  rule,"  he  concludes,  "  is  held  to  apply  where 
either  the  property  or  price  is  ufisettled." — Hilliard  on  Sales,  p. 
190,  oJiap.  9,  §  1. 

Mr.  Addison,  in  his  work  on  Contracts,  holds  the  same  doc- 
trine. After  stating  the  general  rule,  as  to  the  necessity  of 
fixing  the  price,  and  other  prerequisites  in  executory  sales,  he 
observes :  "  Moreover,  if  it  appears  by  the  terms  of  the  con- 
tract that  it  was  t/i£  intention  of  the  parties  that  the  property 
s/widd pass  to  the  huyer^  it  will  pass^  although  the  goods  have 
still  to  be  weighed,  measured,  or  tested,  provided  the  subject- 
matter  of  the  sale  is  ascertained  and  identified ;  and  there  may 
be  a  complete  contract  so  as  to  pass  the  property  in  the  goods, 
although  the  price  has  not  heen  aejinitely  agreed  on^  or  although, 
the  goods  are  still  unfinished,  or  unweighed."  He  cites  num- 
erous cases  in  support  of  these  several  propositions. 

Mr.  Benjamin  asserts  it  to  be  an  unquestionable  rule  of  law, 
that,  even  m  executory  QowirnQta  of  sale,  where  nopince  is  fixed 
for  the  goods  sold,  the  vendor  is  entitled  to  recover  against  the 
buyer  for  not  accepting  the  goods! — Benj.  on  Sales,  §  85  ;  Hmd- 
ly  V.  McLaine,  10  Bing.  482.  So  he  says  that  if  the  price  is 
to  be  fixed  by  agreement  of  appraisers,  or  of  the  parties,  and 
the  contract  is  in  oilier  respects  executory^  there  is  no  sale  with- 
out such  agreement.  "  But  if  the  contract  has  heen  executed  hy 
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the  delivery  of  the  goods,  the  vendor  would  be  entitled  to  re- 
cover the  value  estimated  hy  the  jury,  if  the  purchaser  should 
do  any  act  to  obstruct  or  render  impossible  the  valuation." 
Benj.  on  Sales,  §  87;  Clarice  v.  Westrope,  18  C.  B.  765 ;  Witt^- 
ko2Psky  V.  Wasson,,  71  N.  C.  456. 

In  jBoswell  v.  Green,,  1  Dutcher  (N.  J.)  390,  the  same  ques- 
tion arose  and  was  decided  in  accordance  with  these  views.  It 
was  there  held  that  the  property  to  the  goods  could  pass  al- 
though they  had  not  been  measured,  or  the  aggregate  pi-ice  as- 
certained. "  Where  it  is  clear,  by  the  terms  of  the  contract," 
it  was  said  by  the  court,  "that  the  parties  intended  that  the  sale 
should  he  complete,  before  the  article  sold  is  weighed  or  meas- 
ured, the  property  will  pass  before  this  is  done." 

The  case  of  Macomber  v.  Parker,  13  Pick.  175,  cited  by  ap- 
pellant's counsel,  was  a  case  not  unlike  the  present  in  some  of 
its  most  important  features.  After  laying  down  the  general 
principle,  as  stated  in  Allen  v  Mauinj,  %^  Ala.  10,  the  court 
say:  "But  where  the  goods  or  commodities  are  actually  deliv- 
ered, that  shows  the  intention  of  the 'parties  to  complete  .the  sale 
by  delivery,  and  the  weighing,  or  measuring,  or  counting  after- 
wards would  not  be  considered  as  any  part  of  the  contract,  but 
would  be  taken  to  refer  to  the  adjustment  of  the  final  settlement 
as  to  the  price.  The  sale  would  be  as  complete  as  a  sale  upon 
credit  before  the  actual  payment  of  the  price." 

The  actual  delivery  of  the  goods  is  of  the  greatest  import- 
ance as  evincing  an  intention  to  pass  the  property,  so  as  to  com- 
plete the  sale.  It  was  held  by  this  court  in  Mm'gan  v.  Smith, 
29  Ala.  283,  that  the  delivery  of  a  bill  of  sale  of  personal  prop- 
erty j9e;'  se  transferred  the  property,  in  the  absence  of  counter- 
vailing circumstances,  and  such  is  the  settled  doctrine.  Deliv- 
ery is  often  said  to  be  the  primary  and  immediate  duty  of  a 
vendor  after  the  contract  of  sale  is  completed.  The  chief  pur- 
pose is  generally  to  effect  a  transmutation  of  propertj',  and,  if 
unaccompanied  b^'  explanation,  the  purchaser  generally  has  a 
right  to  regard  it  as  absolute. — Beni.  on  Sales,  §  674 ;  Upton  v. 
JSturhHdge  Mills,  111  Mass.  453.  If  there  be  accompanying 
declarations,  showing  an  intention  to  pass  the  property  to  the 
vendee,  as  in  this  case,  immediately  and  not  at  some  future  tinie, 
the  fact  of  delivery,  as  evidence  of  intention,  becomes  mani- 
festly the  most  cogent  of  ail  legal  proofs,  where  the  good  faith 
of  the  transaction  is  not  impugned  for  fraud. 

The  rule  as  to  price,  in  executoi'y  contracts  of  sale,  is  gen- 
erally said  to  be,  that  it  must  be  certain,  or  capable  of  being 
made  certain.  Such  is  undoubtedly  the  settled  doctrine,  and  al- 
though, in  such  case,  if  the  agreement  be  that  it  is  to  be  fixed 
by  arbitration,  the  sale  must  be  considered  void  if  the  arbitra- 
tor fail  to  agree,  a  different  principle  prevails  where  the  contract 
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of  sale  is  mmpltte  and  executed.  In  tlie  latter  class  of  con- 
tracts, where  the  seller,  whether  by  actual  deliv^ery  or  other  like 
unequivocal  act,  intentionally  pafsse.s  the  property  in  specific 
goods  to  the  purchaser,  without  fixing  the ^/v'ce,  the  law  leaves 
the  price  to  be  adjusted  by  the  agreement  of  the  parties,  or,  if 
they  fail  to  agree,  by  tike  verdict  of  a  Jury.  If  such  price  is 
left  open  for  future  adjustment  by  consent,  the  property  being 
delivered  with  the  expressed  intention  to  complete  the  sale,  the 
price  to  be  agreed  on  is  implied  to  be  one  that  is  fair  and  rea- 
sonable, and  this  is  always  the  rule  of  recovery  on  a  quantum 
meruit^  or  quajitum  vahhat.  If  there  siiould  or  can  be  no  mu- 
tual consent,  the  implication  follows,  as  part  of  the  original 
contract  of  sale,  that  a  jury  will  adjust  it,  just  Jis  manifestly  as 
in  ever}'  day  sales  and  delivery  of  goods  by  merchants  on  ojjen 
account^  where  the  price  is  very  often  not  adjusted  for  months 
afterwards. — Benj.  on  Sales,  >^  87;  Yalpy  v.  Gibson^  4  C.  B. 
837;  Macornher  V.  Parker,  13  Pick.  175. 

The  present  case  is  a  stronger  one  than  the  above  rules  would 
seem  to  require,  in  order  to  constitute  an  absolute  and  complete 
sale.  The  goods  were  a<jtually  delive?'ed  by  the  sellers  to  the 
purchasers.  The  delivery  was  accompanied  l)y  a  declti'ation  of 
the  sellers — showing  an  intention  to  pass  the  property  to  the 
purchasers — *'  Noui  tJie  good^are  yours.''''  The  purchasers  took 
possession  and  exercised  dominion  over  the  property  as  their 
own,  continuing  the  sale  of  the  goods  on  their  own  account 
during  an  entire  day  before  the  levy  of  the  writ  of  attachment. 
Tiie  notes  of  the  purchasers  wei'e  given  for  the  estimated 
price  of  the  goods,  which  aggregated  a  fixed  sum,  $2750.00. 
It  is  true,  that  it  was  agreed  that  this  price  should  lie  changed, 
being"  more  or  less,  according  as  the  actual  valuation  of  the 
goods  might  be  fixed  by  the  contracting  parties  on  the  Monda}' 
following  the  transaction,  and  it  never  was  fixed  because  of  the 
interruption  occasioned  by  the  levy  of  the  attachment.  We 
are  clear  in  tlie  view  that  these  facts,  without  any  lebutting 
circumstances,  would  constitute  an  executed  contract  of  sale. 

There  is  evidence  in  the  record  which  tends  to  impugn  the 
good  faith  of  the  transaction,  but  the  question  of  fraud  is  not 
raised  by  any  ruling  of  the  court,  or  assignment  of  error. 

The  rulings  of  the  court  excepted  to  were  not  in  accordance 
with  the  views  expressed  in  this  opinion,  and  the  judgment  must, 
tiierefore,  be  reversed  and  the  cause  remanded. 
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City  National  Baiilc  v.  Jeffries. 

Action  on  Attachment  Bond. 

1.  Whin  attachment  wrongfully  Hued  out;  measure  of  damages. — To 
justify  an  attachment,  there  must  be  a  debt,  due  or  to  become  due,  and 
oneoi'  the  enumerated  statutory  grounds  therefor  must  exist;  and  if  either 
of  these  be  wanting  in  fact,  no  matter  how  sincerely  the  attaching  creditor 
may  believe  it  to  exist,  the  attachment  is  wrongful ;  and  in  sucli  case, 
without  more,  the  measure  of  recovery  in  a  suit  on  the  attachment  bond 
is  the  actual  injury  sustained. 

2.  When  attucfiment  vexatioxisly  sued  out;  measure  of  damages. — If 
there  be  no  reasonable  foundation  for  believing  that  a  statutory  ground 
for  an  attachment  exists,  or  if  the  process  be  sued  out  wantonly  or  reck- 
lessly without  probable  cause,  or  if  it  be  resorted  to  in  a  mere  race  of  dili- 
gence to  obtain  a  tirst  lien,  when  no  statutory  ground  exists  in  fact,  or  is 
reasonably  believed  to  exist,  then  the  attachment  is  vexatious  as  well  as 
wrongful ;  and  exemplary  or  vindictive  damages  may  be  recovered. 

3.  Action  on  attachment  bond;  complaint  must  negative  ground  of  at- 
tachment; burden  of  proof. — In  an  action  on  an  attachment  bond,  to  re- 
cover damages  for  wrongfully,  or  wrongfully  and  vexatiously  suing  out 
an  attachment,  the  complaint  must  negative  the  truth  Of  the  sworn 
ground  on  which  the  process  issued  ;  and  on  the  plaintiff  rests  the  bur- 
den of  proving  the  non-existence  of  such  ground,  or,  what  is  the  same 
thing,  the  falsity  of  the  atiidavit. 

4.  Same;  cannot  be  maintained  for  reratious  attachment,  unless  also 
irrongfni. — An  action  on  the  attacmcnt  bond  can  not  be  maintained  for 
vexatiously  suing  out  an  attachment,  without  averring  and  proving  that 
it  was  also  wrongfully  sued  out. 

5.  Same;  mental  suffering  not  the  subject  of  direct  proof,  but  an  inference 
to  be  drawn  by  tjie  jury. — \Vhile  one  who  has  been  wrongfully  and  vexa- 
tiously attached,  may  recover  on  the  attachment  bond  for  his  wounded 
feelings,  such  suffering  is  not  the  subject  of  direct  proof,  but  is  an  infer- 
ence to  be  drawn  by  the  jury  from  the  manner  and  carelessness  of  the 
wrong;  and  hence,  in  such  case,  it  is  not  competent  for  the  plaintiff  to 
testify  that  by  the  issue  and  levy  of  the  attachment  he  "  was  much  dis- 
tressed and  harassed  in  body  and  mind,"  or  that  he  "was  almost 
crazy;  "  or  for  him  to  show  by  other  witnesses  the  apparent  distress  he 
suffered  in  consequence  of  the  attachment. 

6.  What  a  fraudulent  disposition  of  property  authorizing  attachment. — If 
a  debtor,  assuming  to  make  a  composition  with  his  creditors  on  equal 
terms,  obtains  from  two  of  his  creditors  money  to  enable  him  to  make 
the  composition,  and  secretly  secures  them,  by  deed  of  trust  on  property 
.subject  to  the  payment  of  his  debts,  the  full  amount  of  their  demands, 
this  would  be  a  fraudulent  disposition  of  property,  authorizing  an  attach- 
ment at  the  suit  of  any  creditor  thereby  attempted  to  be  defrauded ;  but 
if  the  non-preferred  creditor  had  knowledge  of  the  .source  from  which  the 
money  came,  and  the  terms  on  which  it  was  obtained,  before  he  accepted 
the  terms  offered  by  the  debtor,  he  can  not  be  heard  to  claim  that  he  was 
defrauded,  or  be  justified  in  suing  out  an  attachment  on  that  ground. 

7.  Suit  on  attachment  bond;  when  notice  to  nji  attorney  constructive 
notice  to  his  client. — Where  a  debtor  in  failing  circumstances  offered  to 
make  a  composition  with  his  creditors  on  equal  terms,  and,  to  enable 
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him,  with  money  he  then  liad  on  hand,  to  make  the  composition,  entered 
into  an  agreement  with  two  of  his  largest  creditors  for  a  loan  of  money, 
he  to  secure  them  their  debts  and  the  contemplated  loan  by  mortgage  on 
property  subject  to  sale  under  execution,  but  soon  afterwards,  the  money 
not  having  been  loaned,  or  the  composition  made,  the  creditors  making 
the  agreement,  and  another  creditor  who  had  agreed  to  compound 
on  the  terms  propo.sed,  but  had  no  knowledge  or  information  of  said 
agreement,  ana  acting  by  attorney,  sued  out  attachments  against  tiie 
debtor;  and,  at  the  time  the  agreement  was  mnde,  and  the  attachments 
were  issued,  the  three  attaching  creditors  were  represented  by  the  same 
attorney,  who  had  full  knowledge  of  the  agreement  at  the  time  it  was 
made,  he  then  endeavoring  U)  collect  the  claims  of  his  several  clients, 
and  who,  in  fact,  sued  out  the  attachment  in  favor  of  the  creditor  agree- 
ing to  compound,  and  on  whos-e  advice  that  a  ground  of  attachment  ex- 
isted, it  was  ordered  to  be  issued, — held,  in  an  action  by  the  debtor 
against  the  sureties  of  such  creditor  on  his  attachment  bond,  tliat  the 
knowledge  of  said  agreement  by  the  attorney  was  constructive  knowl- 
edge to  the  creditor. 

8.  Liahililii  of  attaching  creditor  for  vindictive  damages;  rttle  stated 
v'hen  attachment  sued  out  by  attorney. — If  a  creditor  living  in  another 
State  entrust  a  claim  against  his  debtor  to  a  reputable  attorney  in  this 
State  for  collection,  and  that  attorney  infonns  him  that  there  exists  a 
ground  for  suing  out  an  attachment,  and  thereupon  he  orders  the  attach- 
ment issued,  and,  at  the  attorney's  request,  furnishes  resident  sureties  to 
make  the  bond,  in  the  absence  of  other  knowledge  or  information,  vexa- 
tiousness  or  malice  can  not  be  imputed  to  the  creditor ;  and  he  and  his 
sureties  on  the  attachment  bond  are  not  liable  to  exemplary  or  vindic- 
tive damages ;  but  this  rule  would  not  apply,  if  the  creditor  had  actual 
knowledge  of  the  facts  relied  on  as  ground  for  attachment,  and  such  facts 
were  insufftcient,  and,  in  truth,  no  ground  for  attachment  existed. 

9.  Suit  on  attachment  bond;  effect  of  sale  of  attached  property  on 
damages. — If,  on  the  trial  of  an  action  on  an  attachment  bond,  it  he 
shown  that  the  property  attached  yielded  its  full  value  on  a  sale  thereof 
by  the  sheriff,  this  may  be  considered  in  mitigation  of  damages ;  but  it 
can  go  no  further. 

Appeal  fnjin  Hale  Circuit  Court, 

Tried  beforp  Hon.  John  Mooke. 

This  action  was  commenced  on  5th  April,  18S1',  by  A.  S.  Jef- 
fries against  the  City  National  Bank  of  Selma  and  another,  and 
was  founded  on  an  attachment  bond  executed  by  the  defendants 
as  sureties  of  Kahn,  Wolf  tk  Sons,  at  whose  suit  an  attachment 
was  issued  out  of  the  Circuit  Court  of  Plale  county  against  the 
plaintiff,  a  merchant,  on  4th  April,  1881,  and  levied  on  a  stock 
of  goods,  wares  and  merchandise  owned  by  him.  The  complaint 
contains  five  counts,  each  averring  the  issue  and  levy  of  the  at- 
tachment, the  execution  and  condition  of  the  bond,  and  datnage 
to  the  "credit  and  property"  of  the  plaintiff,  in  substantially 
the  same  language,  and  differing  only  in  the  breaches  of  the 
bond  assigned.  The  breach  assigned  in  the  first  count  is,  that 
"  said  attachment  was  wrongfully  sued  out "  against  the  plain- 
tiff ;  in  the  second,  that  "said  attachment  was  vexatiously  sued 
out "  against  him  ;  in  the  third,  that  "  said  attachment  was 
wrongfully  sued  out  against  him  in  this,  that  the  ground 
upon  which  said  attachment  was  procured  to  be  issued,  to-wit, 
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that  said  A.  S.  Jeffries  was  fraudulently  withholding  moneys, 
property  or  effects  liable  to  the  satisfaction  of  his  debts,  was 
false  ;  "  in  the  fourth,  that  "  said  attachment  was  vexatiously 
sued  out  against  him  in  this,  that  the  ground  upon  which, 
said  attachment  was  procured  to  be  issued,  was  that  said  A.  S. 
Jeffries  was  fraudulently  withholding  moneys,  property  or  ef- 
fects liable  to  the  satisfaction  of  his  debts,''  and  that  such 
ground  was  false  and  without  foundation  ;  and  in  the  fifth,  that 
"said  attachment  was  wrongfully  and  vexatiously  sued  out 
against  him  in  this,  that  the  ground  upon  which  said  attach- 
ment was  procured  to  be  issued,  was  that  said  A.  S.  Jeffries  was 
fraudulently  withholding  moneys,  property  or  effects  liable  to 
the  satisfaction  of  his  debts,"  and  that  such  ground  "was  false, 
without  foundation,  and  without  probable  cause."  To  each 
count  of  the  complaint  the  defendants  demurred,  assigning 
several  grounds.  The  court  overruled  the  demurrers,  and  the 
defendant  tiled  two  pleas  ;  the  lirst  denying  "  each  and  every 
allegation  "  of  the  complaint,  and  the  second  averring  that  "  the 
said  attachment  w;is  not  sued  out  wrongfully,  or  vexatiously,  or 
without  probable  cause."  On  issue  joined  on  these  pleas  the 
cause  was  tried,  the  trial  resulting  in  a  verdict  and  judgment  for 
the  plaintiff". 

The  statement  contained  in  the  opinion,  of  the  facts  dis- 
closed by  the  evidence  introduced  on  the  trial  renders  necessary 
only  the  following  statement,  supplemental  in  its  nature.  The 
plaintiff's  negotiations  with  Woodruff  &  Xorth  and  Bamber- 
ger, Bloom  &  Co.  for  a  loan  of  mone}',  to  enable  him  to  make 
the  desired  composition  with  his  creditors,  referred  to  in  the 
opinion,  failed,  after  a  mortgage  or  deed  of  trust  on  plaintiff's 
stock  of  goods  had  been  prepared,  ready  for  execution  by  the 
plaintiff,  to  secure  their  debts  and  the  contemplated  loan  ;  and 
thereupon  Woodruff  &  ISTorth,  Bamberger,  Bloom  &  Co.  and 
Kahn,  Wolf  &  Sons,  the  latter  acting  through  their  attorney, 
sued  out  attachments  against  the  plaintiff,  in  the  order  above 
n*amed,  on  the  ground  that  the  plaintiff  had  moneys,  property, 
or  effects  liable  to  satisfy  his  debts,  which  he  fraudulently 
withheld.  These  attachments  were  levied  on  plaintiff's  stock  of 
goods,  it  constituting  substantially  all  his  property,  and  said 
goods  were  sold  by  the  sheriff  under  an  order  of  court.  Judg- 
ments were  obtained  in  these  suits, .  that  in  favor  of  Kahn, 
Wolf  &  Co.  being  for  $1256.99.  There  was  evidence  tending 
to  show  that  the  property  attached  sold  for  less  than  the  amount 
of  the  debts  of  the  attaching  creditors ;  and  that  the  plaintiff 
had  some  money  on  hand  at  the  time  the  attachments  were 
issued.  To  the  evidence  touching  the  plaintiff's  negotiations 
and  agreement  with  Woodruff  &  !North  and  Bamberger,  Bloom 
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tfe  Co.,  the  defendants  objected  ;  but  the  conrt  overruled  their 
objection,  and  they  excepted. 

The  court  charged .  the  jury,  ex  iiiero  motu^  among  other 
things,  as  follows :  **  That  while  the  agreement  by  Jeffries  to 
make  a  mortgage  on  his  stock  of  goods,  by  which  he  was  to  be 
left  in  possession  of  the  goods,  and  tlie  debts  of  Woodruff  & 
Xorth  and  Bamberger,  Bloom  &  Co.  were  to  have  l)een  paid  in 
full,  when  he  represented  to  his  other  creditors,  that  all  were 
to  fare  alike  in  a  proposition  to  pay  33  1-3  per  cent,  on  his  entire 
indebtedness,  was  a  fraud  upon  his  other  creditors,  still  if  they 

iind  from  the  evidence  that was  then  the  attorney'  for 

Kahn,  Wolf  &  Sons,  and,  as  such  attorney,  was  advised  and 
informed  of  said  proposed  arrangement  by  Jeffries,  and  such 
attorney  took  part  in,  and  assented  to  said  arrangement,  then 
the  «aidproposed  arrangement  would  not  be  fi'audulent  as  to 
Kahn,  Wolf  it  Sons ;  and,  in  that  event,  neither  they  nor  the 
sureties  on  the  bond  can  avoid  liabilities  in  this  suit  because  of 
said  fraudulent,  or  intended  fraudulent  arrangement."  The 
court  gav^e,  at  the  defendants'  request,  two  charges  to  the  jury, 
embodying  the  instruction,  that  if  Kahn,  Wolf  &  Sons  did  not 
participate  in,  or  know  of  the  agreement  made  with  Woodruff 
ife  North  and  Bamberger,  Bloom  <k  Co.,  then  the  contemplated 
mortgage  would  have  been  a  fraudulent  disposition  of  plaintiff's 
property,  and  Kahn,  Wolf  &  Sons  were  justified  in  suing  out 
an  attachment;  and,  on  reading  each  of  them  to  the  jury, 
stated  that  "  it  was  to  be  considered  by  them   in   connection 

with  the  general  charge ;  and  that  if —  was  the  attorney 

for  said  Kahn,  Wolf  &  Sons,  and  participated  in  the  negotia- 
tions looking  to  that  arrangement,  such  notice  of  the  transac- 
tion by  him  was  notice  to  said  Kahn.  Wolf  tfe  Sons,  and  they 
could  not  avail  tiiemselves  of  such  fraudulent  transaction  and 
purpose  in  an  action  upon  the  attachment  bond,  so  far  as  actual 
damages  were  concerned." 

Tiie  court  refused  to  give  the  following  charges,  recjuested 
by  defendant:  (1)  ''Vindictive  damages  can  not  be  recovered 
against  sureties  on  an  attachment  bond,  when  the  attachment 
was  sued  out  by  an  agent  or  attorney  for  the  principal  in  said 
attachment.  When  so  sued  out,  actual  damages  only,  in  any 
event,  can  be  recovered  ;  and  not  even  actual,  or  any  other 
damages,  when,  upon  any  legal  gi'ound,  it  is  rightfully  sued 
out.  Actual  damages  do  not  include  wounded  feelings  of  tlie 
plaintiff,  but  are  such  only  as  he  has  sustained  in  liis  property, 
and  wliich  are  the  legal,  natural  and  proximate  result  of  the 
attachment  wrongfully  sued  out;  for,  if  the  attachment  was 
rightfully  sued  out,  or  if  the  plaintiff  has  failed  to  show  you 
that  it  was  wrongfully  sued  out,  th^n  no  damages  at  all  can  be 
recovered."  (2)  "  Unless  the  jury  believe  from  the  evidence 
Vol..  i.xxiji. 
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that  less  was  realized  for  the  benefit  of  Jeffries  or  his  creditors 
from  the  sale  of  the  goods  levied  on,  than  would  have  been 
realized,  if  said  attachment  had  not  been  issued,  said  Jeffries 
has  sustained  no  actual  damages  in  consequence  of  the  levy  OD, 
and  sale  of  said  goods.  It  devolves  upon  the  plaintiff  to  show 
that  less  was  so  reah'zed ;  and  unless  he  has  doiie  so  to  the  satis- 
faction of  the  jury,  he  can  not  recover  in  damages  by  reason 
of  such  levy  and  sale.  If  as  much  was  realized  under  such 
levy  and  sale  for  the  plaintiff,  and  applied  to  his  just  debts,  as 
would  have  been  realized  and  so  applied,  if  the  attachment  had 
not  been  sued  out,  then  said  Jeffries  has  sustained  no  damages 
to,  or  loss  of  his  property,  and  can  recover  no  damages  there- 
for." (3)  "  If  the  jury  believe  from  the  evidence,  that  attach- 
ments, rightfully  issued,  were  placed  in  the  hands  of  the  sheriff 
of  Hale  county  in  favor  of  creditors  of  said  Jeffries  for  debts 
due  them  by  said  Jeffries,  and  that  said  Jeffries'  indebtedness 
was  largely  more  than  the  vahie  of  the  goods  levied  upon  under 
said  attachments  ;  and  if  they  further  believe  that  said  goods 
so  levied  upon  were  sold  b}-  the  sheriff'  by  order  of  the  court 
as  perisha-ble  property,  to  save  waste  and  loss,  and  said  sale  was 
made  by  said  sheriff  under  said  order  of  court,  and  was  prop- 
erly and  fairly  conducted  by  him,  then  the  defendant  would 
not  be  responsible  for  anv  damages  to  Jeffries  bv  reason  of 
such  sale."  (4).  "  The  fact"  if  it  be  a  fact,  that  Kalm,  Wolf  & 
Sons  did  not  demand  the  §1500  mentioned  in  this  case,  or  other 
sum  then  in  the  hands  of  A.  S.  Jeffries,  or  so  much  thereof  as 
was  necessary  to  satisfy  their  debt  from  said  Jeffries,  will  not 
authorize  the  jury  to  find  a  verdict  for  Jeffries,  if  they  believe 
he  was  fraudulently  withholding  his  money,  property,  or  effects 
from  the  payment  of  his  debts.  A  wilful  refusal  or  wilful 
neglect  to  pay  a  just  debt  for  the  purpose  of  hindering,  har- 
assing or  delaying  a  creditor,  when  the  party  refusing  or 
neglecting  has  the  property,  money,  or  effects  liable  to  such 
payment,  is  a  fraudulent  withholding  thereof  ;  and,  in  such  a 
case,  an  attachment  could  lawfully  issue,  without  making  the 
party  attaching  liable  for  damages,  even  though  negotiations  to 
settle  such  indebtedness  were  in  progress  between  the  parties." 

The  court  ciiarged  the  jury,  at  the  plaintiff's  request,  "that 
notwithstanding  all  the  charges  given  by  the  court  in  the  case^ 
yet,  if  the  jury  believe  that,  at  the  time  the  attachment  issued, 
Jeffries  was  not  corruptly  and  fraudulently  withholding  his 
property,  money,  or  effects  from  the  payment  of  his  debts, 
they  must  find  a  verdict  for  the  plaintiff,  unless  they  believe 
and  are  satisfied  from  the  evidence  that  he  had  fraudulently 
disposed  of,  or  wiis  about  fraudulentlv  to  dispose  of  his  prop- 
erty." 

The  defendants  excepted    to   that   portion   of  the  general 
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charge  copied  above,  to  the  explanations  by  the  court  of  the 
charges  given  at  their  request,  to  the  refusal  to  give  the  charges 
requested  by  them,  and  to  the  charge  given  at  the  plaintiff's 
request ;  and  tliese  rulings,  and  other  rulings,  noted  above,  and 
in  the  opinion,  are  here  assigned  as  error. 

John  White,  and  Thus.  R.  Roulhac,  with  whom  was  A,  A. 
Coleman,  for  appellants.  (1)  The  second  count  in  the  com- 
plaint did  not  aver  that  the  attachment  was  wrongfully  sued 
out,  and  it  was  demurred  to  on  that  ground.  The  court  erred 
in  overruling  the  demurrer. — Code,  §§  3317-18;  Durr  v. 
Jackson,,  59  Ala.  203 ;  Sharpe  v.  Hunter^  16  Ala.  765  ;  Floyd 
V.  Hamilton,  33  Ala.  235;  McCnUough  v.  Walton,  11  Ala. 
492;  Drake  on  Att.  §§  170  and' 730.  (2)  Neither  the  first  nor 
the  second  count  denies  the  truth  of  the  ground  on  which  the 
attachment  was  sued  out ;  both  were  demurred  to  on  that 
ground,  and  the  demurrers  were  overruled.  This  was  error. 
Durr  V.  Jackson,  supra  ;  TUler  v.  Shearer,  20  Ala.  527.  (3) 
Jeffries  ought  not  to  have  been  allowed  to  state  that  "  he  was 
much  distressed  in  body  and  mind — was  almost  crazy."  This 
was  a  fact  for  the  finding  of  the  jury  on  proof  of  all  the  sur- 
rounding circumstances. — Sledge  v.  Scott,  56  Ala.  202  ;  TIames 
V.  Brownlee,  63  Ala.  277 ;  Herring  v.  Skaggs,  62  Ala.  187 ; 
G^'egori/  v.  Walker,  38  Ala.  26 ;  Oxford  v.  Spradley,  51  Ala. 
171.'  Nor  should  he  have  been  allowed  to  prove  by  another 
witness  that  he  appeai'ed  distressed  and  disturbed. — Johnson  v. 
State,  17  Ala.  623;  Hames  v.  Brownlee,  supra.  (4)  The 
transaction  into  which  Jeffries  proposed  to  enter  with  Woodruff 
&  North  and  Bamberger,  Bloom  &  Co.,  was  fraudulent  as  to 
Kahn,  Wolf  <fe  Sons  and  his  other  creditors.  That  such  a 
transaction,  consummated,  would  have  been  a  fraudulent  con- 
veyance, is  sustained  by  the  following  authorities:  Tickner  v. 
Wisicall,  9  Ala.  305  ;  Constantine  v.  Twelves,  .29  Ala.  607 ; 
price  V.  Mazange,  31  Ala.  701 ;  King  v.  Kenan,  38  Ala.  63 ; 
Perry  Ins.  cfe  Trust  Co.  v.  Foster,  58  Ala.  517.  If  fi-audulent 
when  consummated,  it  would  have  furnished  just  ground  for 
an  attachment  by  Kahn,  Wolf  &  Sons,  or  other  creditors  in 
like  situation.  (5)  It  is  a  full  defense  to  an  action  for  the 
wrongful  suing  out  of  an  attachment,  that  any  one  of  the  legal 
causes  of  attachment  existed,  though  the  particular  cause  stated 
in  the  affidavit  may  be  disproved. — Kirksey  v.  Jones,  7  Ala. 
622 ;  JjH'khart  v.  Woods,  38  Ala.  631.  (6)  The  attorney  for 
Kahn,  Wolf  *fe  Sons  was  also,  by  prior  employment,  the  attorney 
for  Woodruff  &  North  and  Bamberger,  Bloom  &  Co.,  and  in 
the  negotiations  looking  to  the  mortgage  to  the  latter,  he  was 
acting  for  them  ;  and  the  law  will  not  hold  Kahn,  Wolf  tfe 
Sons  to  answer  for  what  he  did  for  another  and  prior  clients, 
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by  their  direction. — French  v.  Ford,  72  Mo.  250 ;  1  Brick. 
Dig.  §§  156,  157,  p.  63  ;  Zucas  v.  Bank,  2  Stew.  321 ;  Terrell 
V.  Branch  Bank,  12  Ala.  505  ;  Mundine  v.  Pitts,  14  Ala.  89 ; 
Worsley  v.  The  Earl  of  Scarborough,  3  Atk.  392 ;  Distilled 
Spirits  case,  II  Wall.  366.  His  knowledge,  therefore,  was  that 
of  his  clients  to  whose  business  it  pertained.  It  belonged  to 
them,  and  thereby  is  repelled  the  presumption  that  it  could  be 
the  knowledge  of,  or  notice  to  later  clients,  who  had  no  part  in 
the  transaction. — Distilled  Spirits  case,  supra  /  Westjield 
Bank  v.  Cornen,  37  N.  Y.  320 ;  Farmers*  etc.  Bank  v.  Payne^ 
25  Conn.  444;  U.  S.  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  381 ;  Mc- 
Cormick  v.  Wheeler,  36  111.  114;  Willis  r.  Vallette,  4  Mete. 
(Ky.)  186.  Again,  under  a  general  authority  to  collect  a  debt,, 
an  attorney  can  not  enter  into  an  arrangement  with  the  debtor 
for  him  to  make  a  fraudulent  disposition  of  his  property  ;  and, 
in  order  for  notice  to  an  agent  or  attorney  to  operate  as  notice 
to  his  principal,  and  bind  the  principal  by  assent,  it  must  be  of 
some  fact  or  transaction  within  the  scope  of  the  agent's  author- 
ity ;  and  if  without  the  scope  of  his  authority,  to  be  binding  upon 
the  principal,  it  would  require  his  express  assent,  which  is  not 
shown  or  attempted  to  be  shown  in  this  case. — Terrell  v. 
Branch  Bank,  and  Mundine  v.  Pitts,  supra. 

Thos.  Seat,  with  whom  were  Brooks  &  Roy,  contra.  (1) 
The  demurrers  were  properly  overruled. '  The  suit  is  not  an  ac- 
tion on  the  case,  as  in  Tiller  v.  SJiearer,  20  Ala.  527,  but  is  an 
action  on  the  attachment  bond,  for  the  recovery  of.  damages, 
as  in  Dickson  v.  Bachelder,  21  Ala.  699.  By  the  affidavit  re- 
quired by  the  statute,  the  attaching  creditor  affirms,  among 
other  things,  that  the  attachment  is  not  sued  out  for  the  pur- 
pose of  vexing  or  harassing  the  defendant ;  and  the  bond  re- 
quired is  conditioned,  that  the  plaintiff  will  prosecute  the  at- 
tachment to  effect,  and  "pay  the  defendant  all  such  damages  as 
he  may  sustain  from  the  wrongful  or  vexatious  suing  out  of 
such  attachment."  If  a  complaint  alleges  that  the  attachment 
was  sued  out  wrongfully,  this  averment  sufficiently  negatives 
the  affidavit,  so  fa."  as  concerns  a  suit  for  actual  damages. 
Dickson  V.  Bachelder,  supra.  On  the  other  hand,  if  a  com- 
plaint alleges  that  the  attachment  was  vexatiously  sued  out, 
this  averment  certainly  negatives  the  sworn  statement,  that  the 
attachment  was  not  sued  out  for  the  purpose  of  vexing  or  har- 
assing the  defendant.  Either  averment  does  negative  the  facts 
stated  in  the  affidavit. — Gabel  v.  Hammencell,  44  Ala.  336; 
Flanagan  v.  Gilchrist,  8  Ala.  620.  The  bond  is  conditioned 
to  pay  damages  for  the  wrongful  or  vexatious  suing  out  of  the 
process.  The  particular  ground  stated  in  the  affidavit  may  be 
untrue,  and  other  grounds  may  exist ;  and  if  they  do  exist,  not- 


190  SUPREME  COCRT  [Dec.  Term, 

[Citj'  National  Bank  v.  Jeffries.] 

withstanding  the  falsity  of  the  affidavit,  when  shown  by  the 
proof,  they  constitute  a  good  defense. — Lockhart  v.  ^Yoodsy  38 
h\2i.  (\'i\\  I'lanagan  V.  Gilchrist,  supi^a.  (2)  The  effect  of  tlie 
attachments  upon  the  plaintiff's  feelings  was  the  prime  subject 
of  inquiry  as  to  exemplary  damages;  and  the  testimony  on  this 
subject  was  properly  admitted. — *^.  c&  N.  Ala.  12.  B.  Co.  v. 
McLendon,  63  Ala.  266,  and  cases  cited.  (3)  While  it  may  be 
true,  that  a  principal  is  not  responsible  for  the  vexatious  con- 
duct of  his  attorney,  nor  for  his  reckless  disregard  of  the 
debtor's  rights,  it  is  equally  true,  that,  where  client  and  at- 
torney act  in  concert,  both  are  liable. —  Wood  v.  Weir,  5  B. 
Mon.  544.  And  generally  the  principal  is  liable  for  the  torts 
of  his  agent. — Story  on  Agenc}','  §  552 ;  Locke  v.  Stearns,  1 
Mete.  560 ;  Abbott's  Trial  Evidence,  653.  We  do  not  protend 
to  say  that  Kahn,  Wolf  &  Sons  are  liable  for  any  actual  ill-will 
or  grudge  of  their  agent ;  but  it  is  not  only  actual  ill-will  for 
which  damages  are  recoverable.  "The  al)sence  of  prol)able 
cause,  coupled  with  the  unlawful  act  of  suing  out  the  writ,  is 
the  vexatious  or  malicious  abuse  of  the  procA^ss,  against  which 
the  statute  intends  to  guard,  and  for  which  the  jury  are  au- 
thorized to  give  vindictive  damages." — JJurr  v.  Jaclcson,  59 
Ala.  210.  See  also  Long  v.  Rodgers,  19  Ala.  321.  The  doc- 
trine contended  for  in  this  case  is  entirely  consistent  with 
Kirk'sey  v.  Jones,  7  Ala.  622,  and  McCullough  c.  Walton,  11 
Ala.  492. 

STONE,  J. — Our  statutes,  and  the  rulings  upon  them  re- 
cognize two  elements  and  measures  of  damages,  when  the  party, 
who.se  property  lus  been  attached,  complains.  The  first  is, 
wjjen  it  is  claimed  that  this  extraordinary  process  has  been 
wrongfully  sued  out.  The  meaning  of  this  is,  not  that  the  at- 
tachment proceedings  are  faulty,  and  liable  to  be  abated  or 
quashed.  Such  defect  furnishes  no  ground  for  the  recovery  of 
damages.  To  be  "wrongfur'  within  the  statute,  none  of  the 
statutory  grounds  for  attachment  must  o\ht.—Sharj)e  v.  TLunter, 
16  Ala.  765  ;  Drake  on  Att.  5<  170  ;  J)iirr  v.  Jackson,  59  Ala. 
203,  To  justify  an  attachment,  there  must  be  a  debt,  due  or 
to  become  due,  and  one  of  the  enumerated  statutory  grounds 
for  attachment  must  exist. — Lockhart  v.  Woods,  38  Ala.  631  ; 
Darr  v.  Jackson,  supra.  If  either  of  these  be  wanting  in  fact, 
no  matter  how  sincerely  the  attaching  creditor  may  believe  it 
to  exist,  then  the  attachment  is  wrongful,  but,  without  more, 
it  is  only  wrongful.  In  such  case,  the  measure  of  recovery  in 
a  suit  on  the  bond  is  the  actJial  injury  sustained. —  McCidlough 
V.  WaWm,  11  Ala.  492;  Floifd  v.'  Hamiltim,  33  Ala.  235; 
Durr  V.  JacltMon,  supra.  See  on  the  subject  of  damages  in 
such  cases  Iliggins  v.  Mansjield,  62  Ala.  267.     And   in  such 
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action,  the  onus  rests  with  the  plaintiff  to  prove  the  falsity  of 
the  affidavit,  or,  what  is  the  same  thing,  the  non-existence  of 
the  acronnd  on  which  the  attachment  was  sued  out. — O'' Grady 
V.  'fulian^  34  Ala.  88,  and  authorities. 

The  second  element  of  damages  consists  in  the  "vexation" 
with  which  this  process  is  resorted  to.  If  there  be  no  reason- 
able foundation  for  believing  that  a  statutory  ground  for  at- 
tachment exists,  or  if  the  process  be  sued  out  wantonl}' or  reck- 
lessly without  probable  cause,  or  if  it  be  resorted  to  in  a  mere 
race  of  diligence  to  obtain  a  first  lien,  when  no  statutory  ground 
exists  in  fact,  or  is  reasonably  believed  to  exist,  then  it  is  vexa- 
tious as  well  as  wrongful,  and  exemplary  or  vindictive  damages 
may  be  recovered.  But  the  malice,  wantonness,  or  recklejssness 
of  the  agent  or  attorney  suing  out  the  attachment  can  not  be 
visited  on  his  principal,  unless  the  latter  authorized  or  sanc- 
tioned the  manner,  oi-  malevolence  of  the  act.  —  Kirksey  v. 
Jones,  7  Ala.  022  ;  McCnllough  v.  Walton,  11  Ala.  492 ;  quoted 
approvingly  in  Drake  on  Att.  J^  182. 

In  declaring  for  wrongfully  and  vexatiously  suing  out  an  at- 
tachment, it  was  ruled,  in  Tiller  v.  Shearer,  20  Ala.  527,  that 
a  failure  to  negative  in  the  complaint  the  truth  of  the  ground 
on  which  the  attachment  was  sued  out,  was  fatal  on  demurrer. 
That  was  an  action  on  the  case,  in  Dickmn  v.  Bachelder,  21 
Ala.  G99,  there  was  no  express  negative  of  the  sworn  ground 
for  the  attachment.  The  breach  assigned  was,  that  the  attach- 
ment was  wrongfully  sued  out,  and,  on  demurrer,  the  complaint 
was  held  sufficient.  In  the  last  case  the  suit  was  on  the  Umd. 
It  is  contended  for  appellee  that  the  difference  in  ruling  is 
justified  by  the  different  forms  of  action  employed ;  and  that 
when  suit  is  on  the  bond,  no  express  denial  of  the  ground  of 
attachment  is  necessary.  We  think  this  alleged  distinction 
does  not  exist.  The  bond,  as  we  understand  it,  does  not  change 
the  nature  of  the  liability  a  suitor  incurs  by  suing  out  an  at- 
tachment wrongfully  and  vexatiously.  It  simply  makes  secure 
the  damage  inflicted  by  the  abuse  of  this  extraordinary  process. 
The  principles  governing  the  two  actions,  as  to  the  relevancy 
of  evidence,  and  the  measure  of  recovery,  are  the  same,  with 
the  exception  that,  in  a  suit  on  the  bond,  the  recovery  can  not 
exceed  the  penalty  expressed  in  the  face  of  it.  But  this  ques- 
tion was  settled  in  a  later  ruling  of  this  court.  In  Durr  v. 
Jackson,  59  Ala.  203,  the  suit  was  on  the  bond,  and  the  court, 
referring  to  Tiller  v.  Shearer,  20  Ala.  527,  said :  "It  is  neces- 
sary for  the  plaintiff  to  aver  in  his  complaint  the  falsity  of  the 
particular  fact,  or  facts,  which  may  be  stated  in  the  affidavit  as 
the  ground  of  attachn>ent."  We  adhere  to  this  last  ruling. 
But  there  is  another,  and,  as  we  think,  conclusive  reason,  why 
in  suits  for  wrongfully  and  vexatiously  suing  out  attachments, 
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the  complaint  should  negative  the  trnth  of  the  sworn  ground 
on  which  the  process  issued.  We  have  shown  above  that  in 
suits  like  the  present,  the  07ius  is  on  the  plaintiff  to  prove  the 
untruth  of  the  ground  of  attachment.  To  hold  that  the  plain- 
tiff must  make  proof  of  this  negative  fact,  yet  need  not  aver  it, 
would  be  an  anomaly.  We  have  more  than'  once  held  that  ac- 
tions like  the  present  one  "bear  a  closer  resemblance  to  an  ac- 
tion for  a  malicious  prosecution,  than  to  any  other  action  at 
common  law." — O^  Grady  v.  Julian^  34  Ala.  88;  Duyr  v.  Jack- 
S071,  supra.  Would  a  complaint  for  a  malicious  prosecution  be 
good,  which  did  not  aver  plaintiff's  innocence  of  the  offense  for 
which  he  had  been  prosecuted  ? 

Another  question.  Can  a  suit  be  maintained  for  vexatiously 
suing  but  an  attachment,  without  showing  it  was  also  wrongful? 
In  other  words,  if  one  of  the  statutory  grounds  for  attachment 
exists,  can  there  be  a  recovery  for  the  mere  vexation,  which 
may  enter  into  the  motive  of  its  issue?  Invoking  the  anology 
of  the  suit  for  malicious  prosecution,  only  a  negative  answer 
can  be  given  to  this  question.  The  prosecution  must  be  ground- 
less, before  the  question  of  malice,  wantonness,  or  vexatious 
motive  can  become  a  material  inquiry. —  Chandler  v.  McPher- 
son,  11  Ala.  916;  Eioing  v.  Sanford^  21  Ala.  157;  2  Brick. 
Dig.  236,  §  1.  There  might  be  abuse  in  the  execution  of  an 
attachment,  which  had  been  sued  out  on  the  actual  existence  of 
one  of  the  statutory  grounds,  but  this  would  be  a  wrong  for 
which  no  redress  could  be  obtained  by  suit  on  the  bond. 

The  principles  declared  above  enter  largely  into  the  solution 
of  the  questions  raised  by  the  demurrers  to  the  several  counts 
of  the  complaint.  The  first,  second  and  fourth  counts  of  the 
complaint  are  faulty.  The  first  fails  to  negative  the  truth  of 
the  ground,  on  which  the  attachment  was  prayed  and  obtained. 
The  second  has  the  same  imperfection,  and  both  it  and  the 
fourth  are  wanting  in  the  averment,  that  the  attachment  was 
wrongfully  sued  out ;  and,  as  claims  for  exemplary  damages, 
they  are  further  faulty  in  not  averring  that  the  attachment  was 
sued  out  without  probable  cause  for  believing  the  alleged 
ground  to  be  true.     The  third  and  fifth  counts  are  sufficient. 

Pollock  V.  Gantt,  69  Ala.  373,  like  the  present  case,  was  a 
suit  by  a  merchant,  to  recover  damages  for  an  attachment  sued 
out  and  levied,  alleged  to  be  wrongful  and  vexatious.  The  suit 
was  on  the  bond.  In  that  case  we  laid  down  the  general  rules 
to  be  observed  in  the  proof  and  assessment  of  damages.  We 
will  not  repeat  them.  In  the  present  case,  the  plaintiff  was 
permitted  to  testify,  against  the  objection  and  exception  of  de- 
fendants, that  by  the  issue  and  levy  of  the  attachment  he  "was 
much  distressed  and  harassed  in  body  and  mind  ; "  that  he 
"  was  almost  crazy."     He  was  also  permitted  to  prove  by  other 
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witnesses  the  apparent  distress  he  suffered  in  consequence  of 
the  attachments.  Such  testimony  as  this  can  be  legal,  only  on 
the  theory  that  for  wrongs,  identical  in  nature  and  degree,  the 
man  of  delicate  organism  and  acute  sensibilities  is  entitled  to 
greater  damages  than  one  of  a  more  stoical  nature.  We  can 
not  agree  to  this.  .That  one  who  has  been  wrongfully  and  vexa- 
tiously  attached  may  recover  for  his  wounded  feelings,  can  not 
be  denied.  But  such  suffering  is  not  the  subject  of  direct  proof. 
It  is  an  inference  to  be  drawn  by  the  jury  from  the  manner  and 
causelessness  of  the  wrong.  The  nervous  organization  of  tlie 
sufferer  can  not  enter  into  the  account.  Furthermorej  such 
test  might  operate  very  unjustly.  The  loss  of  available  means, 
and  of  commercial  credit  might  greatly  distress  one,  while 
wounded  pride,  or  impaired  social  standing  would  equally  op- 
press another.  The  court  erred  in  admitting  this  proof. — Her- 
rin^v.  Skagys,  62  Ala.  180 ;  Sledge  v.  Scott,  56  Ala.  202. 

Kahn,  Wolf  &  Sons,  merchants  doing  business  in  Louisville, 
Kentucky,  were  the  attaching  creditors  in  this  cause.  Their  at- 
torney, who  made  tlie  affidavit  and  sued  out  the  attachment,  re- 
sided in  Greensboro,  Alabama,  where  Jeffries,  the  debtor,  also 
resided,  and  conducted  his  mercantile  business.  The  proof 
shows  that  it  was  on  the  attorney's  judgment  and  information, 
that  his  clients  authorized  him  to  attach.  He  had  informed  his 
clients  that  a  ground  for  attachment  existed,  and,  at  his  instance, 
they  procured  for  him  resident  security  to  make  the  attachment 
bond.  The  circumstances  tend  strongly  to  show  that  Kahn, 
Wolf  it  Sons  had  no  personal  knowledge  of  Jeffries'  means  or 
purposes,  other  than  what  was  communicated  to  them  by  their 
attorney,  and  by  Jeffries  himself,  as  hereafter  shown.  Jeffries 
had  become  embarrassed,  and  had  submitted  a  circular  to  his 
creditors,  offering  them  one-third  of  their  several  demands  in 
full  discharge  of  his  liabilities.  That  proposition  was  referred 
by  Kahn,  Wolf  &  Sons  to  their  said  resident  attorney,  and  he 
advised  them  to  accept  it.  Before  Jeffries  submitted  to  his 
creditors  his  proposition  of  compromise  at  one-third  of  their 
claims,  he  had  negotiated  with  two  of  his  creditors — Woodruff 
&  North  and  Bamberger,  Bloom  &  Co. — for  a  loan  of  sixteen 
hundred  dollars,  with  which  and  certain  moneys  he  himself 
could  furnish,  he  proposed  to  effect  said  compromise.  The 
,  sum  to  be  thus  raised,  and  fifteen  or  sixteen  hundred  dollars 
which  Jeffries  himself  proposed  to  supply,  it  was  estiuuited, 
would  pay  thirty-three  and  one-third  per  cent,  to  all  the  cred- 
itors except  Woodruff"  &  North,  and  Bamberger,  Bloom  tfe  Co. 
These  were  to  receive  no  part  of  the  cash  composition  ;  but  in 
consideration  that  they  furnished  the  money  aforesaid,  they 
were  to  have  the  amount  of  their  several  claims,  and  the  money 
thus  to  be  advanced  by  them,  secured  to  be  paid  to  them  in 
13 
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full.  The  security  for  this  payment  was  to  consist  of  a  mort- 
gage by  Jeffries  of  liis  stock  of  merchandise,  and  the  debts  to 
be  paid  in  monthly  installments.  Jeffries  had  previously  sent 
a  circular  letter  to  his  creditors,  stating  what  he  said  were  his 
assets  and  liabilities ;  and  on  that  circular  his  oJFer  of  compro- 
mise was  based.  The  creditoi-s,  except  Woodruff  &  North  and 
Bamberger,  Bloom  &  Co.,  were  not  informed  that  Jeffries  was 
to  secure  the  last  named  creditors  to  be  paid  in  full.  These 
were  two  of  the  largest  creditors.  The  same  attorney  who 
made  the  affidavit  and  sued  out  the  attachment  in  favor  of 
Tvahn,  Wolf  &  Sons,  was  coimsel  for  Woodruff  &  JS^orth  and 
Bamberger,  Bloom  &  Co.  in  the  matter  of  their  claims  against 
Jeffries ;  and  was  fully  informed  of  the  source  and  terms  of  the 
loan  Jeffries  proposed  to  effect.  He  was  selected  to  act  as 
trustee  in  the  mortgage  Jeffries  was  to  make  on  his  merchan- 
dise, and,  at  the  instance  of  Jeffries,  drew  the  mortgage.  All 
this  took  place  before  Ivahn,  Wolf  &  Sons  agreed  to  accept  the 
terms  of  comproinise,  and  before  thej  were  telegraphed  by  their 
said  attorney  that  a  ground  for  attachment  existed.  Kahn. 
Wolf  &  Sons  had  no  actual  notice  of  the  moneyed  arrangement 
and  terms  of  security,  agreed  on  between  Jeffries  on  the  one 
side,  and  Woodruff  ct  North  and  Bamberger,  Bloom  &  Co.  on 
the  other.     Was  notice  to  their  said  attorney  notice  to  them  ? 

It  is  clearh'  the  law  that  if  a  debtor,  assuming  to  compound 
his  debts  on  equal  terms,  secretly  secure  a  preference  and  larger 
payment  to  one  or  more  of  his  creditors  without  the  knowledge 
of  the  others,  this  is  a  fraud  alike  by  such  debtor,  and  by  the 
creditor  attempted  to  be  preferred.  Such  fraud,  secretly  perpe- 
trated, would  be  a  fraudulent  disposition  of  property,  and  if 
the  property  thus  conveyed  was  subject  to  the  grantors  debts, 
it  would  be  a  fraudulent  disposition  of  property,  and  authorize 
an  attachment  at  the  suit  of  a  creditor,  attempted  to  be  de- 
frauded thereby.  If  the  non  preferred  creditor,  however,  knew 
of  the  source  from  which  the  money  came,  and  the  terms  on 
which  it  was  obtained,  then  he  would  not  l)e  heard  to  complain 
that  he  was  defrauded.  Volefiif  noi)  fit  injuria. — Clarl'  r. 
White,  12  Pet.  178. 

As  we  understand  this  record,  there  is  no  testimony  tending 
to  show  Kahn,  Wolf  6z  Sons  had  any  notice  tliat  other  creditors 
were  to  share  more  largely  than  themselves.  The  ground  ou 
which  thoy  are  sotight  to  l)e  charged  with  notice,  is  that  theii' 
attorney  had  full  knowledge,  and  that  was  constructive  knowl- 
edge to  them.  The  fact,  as  we  have  shown,  is,  that  the  same 
attorney  wjis  counsel  for  three  tirms,  Woodruff  tV:  North,  Ham- 
l>erger.  Bloom  wt  Co.  and  Kahn,  Wolf  ct  Sons.  He  was,  at  one 
and  the  same  time,  endeavoring  to  collect  the  several  claims  of 
his  several  clients.  Jeffries  was  in  failing  circumstances,  and 
Vol.  Lxxni. 
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the  attorney  knew  it.  The  source  from  which  Jeffries  proposed 
to  raise  money  with  wliich  to  compromise  his  debts,  and  the 
terms  on  which  he  was  to  raise  the  money,  were  known  to  their 
common  attorney,  before  the  terms  were  accepted  by  Kahn, 
Wolf  ct  Sons,  and  before  the  attacliment  was  issued  or  au- 
thorized. It  was  on  information  of  tlie  attorney  that  a  ground 
for  attachment  existed,  tliat  tlie  plaintiff's  ordered  its  issue,  and 
tlie  attorney  who  gave  the  information  sued  it  out.  There  can 
be  no  question  that  this  knowledge  or  information  was  brought 
liome  to  the  agent  and  attorney,  while  he  was  in  the  very  act 
of  employing  or  devising  means  for  the  collection  of  each  of  the 
claims,  and  under  the  severest  limitation  of  the  rule  anywhere 
asserted,  notice  to  the  agent  or  attorney  is  notice  to  the  princi- 
pal. Many  cases  carry  the  doctrine  much  further. —  11  Itite  v. 
King,  53  Ala.  162;  Sheldon.' v.  Cox,  Ambler,  624;  LeNeve  v. 
LeNeve,  3  Atk.  646 ;  Myers  v.  Ross,  3  Head,  60 ;  Clarlc  v. 
Fuller,  39  Conn.  238  ;  Bank  of  Milford  v.  Town  of  3111  ford, 
36  Conn.  93;  Miller  v.  Fraley,  21  Ark.  22;  Duke  v.  Bahne, 
16  Minn.  306;  Wade  on  Notice,  §  679;  Leading  Cases  in  Eq., 
Vol.  2,  Part  1,  pp.  109  (35),  144  (77),  168 ;  The  Distilled 
SpiHts,  11  AYall.  356. 

We  find  no  error  in  the  rulings  of  the  circuit  court,  either  in 
the  admission  of  evidence,  or  in  the  charge  given,  bearing  on 
the  question  last  above  considered.  This  applies  also  to  the 
explanations  the  court  gave  of  the  charges  given  at  the  request 
of  defendants. 

Several  charges  asked  by  defendants  were  refused.  It  is 
certainly  true,  as  a  general  rule,  that  the  malice  or  vexatious 
conduct  of  the  agent  suing  out  the  attachment  can  not  be 
Adsited  on  the  principal  ;  but  it  is  equally  true,  if  the  principal 
authorize,  procure,  or  sanction  such  vexatious  conduct,  then 
vindictive  damages  may  be  recovered  of  him.  'If  a  claim  in 
a  distant  locality  be  entrusted  to  a  reputable  attorney  for  col- 
lection, and  that  attorney  informs  his  client  that  there  is  a 
ground  for  suing  out  an  attachment,  and  the  creditor  thereupon,  • 
at  the  attorney's  request,  furnisJies  sureties  to  make  the  bond, 
in  the  absence  of  other  knowledge  or  information,  vexatious- 
ness  or  malice  can  not  be  imputed  to  the  creditor,  and  he  is  not 
responsible  for  exemplary  or  vindictive  damages.  In  the  ab- 
sence of  an  actual  ground  for  the  issue  of  the  attachment,  the 
creditor  would  .be  liable  for  the  actual  damage  done ;  but  he 
would  not  be  without  probable  cause  for  believing  he  had 
grounds  for  suing  out  the  attachment,  and,  therefore,  would 
not  be  liable  for  vindictive  daniages.  This  rule,  however, 
would  not  apply,  if  the  creditor  or  client  had  actual  knowledge 
of  the  facts  relied  on  as  ground  for  attacliment,  if  such  facts 
were  insufficient,  and  there  was,  in  truth,  no  ground  for  attach- 
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ment.  The  first  of  the  charges  refused  ought  to  have  been 
given.  The  second  charpe  asked  was  properly  refused.  If  it 
be  shown  that  the  property  attached  has  yielded  its  full  value, 
this  may  be  considered  in  mitigation  of  damages.  It  can  go 
no  further.  The  third  charge  asked  should  have  been  given. 
The  fourth  charge  asked  i^  somewhat  confused,  and  calculated 
to  mislead.  Moreover,  some  of  its  utterances  are  not  shown 
to  have  been  sustained  by  any  testimony. 

The  charge  last  noted,  "given  at  the  instance  of  plaintiff,  is 
subject  to  criticism,  in  two  respects.  "  Corruptly  and  fraudu- 
lently withholding,"  goes  beyond  the  statute,  and  to  a  non- 
pi'ofessional  mind  expresses  a  stronger  degree  of  fault  than  the 
statutory  words,  "  fraudulently  withholds."  Moreover,  it  is  a 
full  defense  to  tliis  action,  if  any  one  of  the  statutory  grounds 
for  suing  out  the  attachment  exists. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 


Finney,  Adm'r,  i\  Gilder. 

Action  on  Promissory  Note. 

1.  Judgment  by  default  on  acknowledgment  of  service;  when  erroneous. 
A  judjrment  by  default,  rendered  on  an  acknowledgment  of  service  by 
the  defendant,  indorsed  on  the  summons  and  complaint,  is  erroneous 
and,  on  appeal,  will  be  reversed,  when  the  record  fails  to  show  that  proof 
of  such  acknowledgment,  or  an  admission  of  the  fact  of  service,  was 
made. 

Appeal  from  Chambers  Circuit  Court. 

The  record  fails  to  disclose  the  name  of  the  presiding  judge 
in  the  circuit  court. 

Assumpsit  by  the  appellee  against  tjje  appellant.  The  facte 
are  stated  in  the  opinion. 

B.  B.  McCraw  and  S.  F.  Rice,  for  appellant. 

Name  of  counsel  for  appellee  not  disclosed  by  the  i*ecord. 

SOMERVILLE,  J. — The  judgment  rendered  was  erroneous 
and  must  be  reversed.  It  was  a  judgment  by  default,  au(5 
there  was  only  an  achnowledgmerit  of  service  of  process  in- 
dorsed on  the  summons  and  complaint.  This  did  not,  under 
the  long  settled  practice  in  this  State,  authorize  the  rendition 
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of^such  a  judgment  without  proof,  or  admission  of  the  fact  of 
service,  appearing  of  record.  The  record  here  fails  to  show 
that  the  acknowledgment  or  signature  was  proved,  or  admitted 
in  court  to  be  genuine. — O'Weal  v.  Gan^ett^  3  Ala.  276  ;  1 
Brick.  Dig.  138,  §  99 ;  Harris  v.  Martin,  39  Ala.  556. 
Keversed  and  remanded. 


Wagnon  v.  Turner. 

Action  for  Damages  fm'  Cutting  Timber  off  Plaintiff^  s  Lands. 

1.  Plea  to  jurisdiction  of  justice  of  the  peace;  ivhen  frivolous. — In  an 
action  for  damages  for  cutting  timber  off  plaintiff's  lands,  commenced 
before  a  justice  of  the  peace,  in  w  hich  the  amount  of  damages  claimed 
is  not  stated  in  the  summons,  but  is  stated  in  a  complaint  filed  to  be  fifty 
dollars,  a  plea  to  the  jurisdiction,  on  the  ground  that  the  damages 
claimed  exceed  fifty  dollars,  is  frivolous,  and,  on  appeal  to  the  circuit 
court,  may  be  disregarded  or  stricken  from  the  file. 

2.  Right  of  defendant  to  plead  to  the  merits;  effect  of  refusal. — It  is  the 
right  of  every  defendant  in  a  civil  case  to  plead  to  the  merits  at  any  time 
before  a  judgment  by  default  or  nil  dicit  is  entered  against  him ;  and  a 
refusal  of  this  right  by  the  primary  court,  on  leave  asked  to  plead,  is  a 
reversible  error. 

3.  When  rendition  of  judgment  btf  default  or  nil  dicit  error. — In  an  ac- 
tion for  damages  for  cutting  timber  oft'  plaintiff's  lands,  it  is  error  for  the 
court  to  render  judgment  by  default  or  nil  dicit,  without  the  intervention 
of  a  jury  to  assess  the  plaintifl"'s  damages. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  Le  Hoy  F.  Box. 

This  suit  was  commenced  before  a  justice  of  the  peace,  and 
was  brought  by  R.  F.  Turner  against  Peter  Wagnon,  to  recover, 
as  shown  bv  the  complaint,  iifty  dollars  as  damages  for  the 
wrongful  cutting  of  certain  timbers  off  plaintiff's  lands  by  the 
defendant.  The  summons  commands  the  defendant  to  appear 
and  "answer  the  complaint  of  R.  F.  Turner  in  a  plea  of  dam^ 
ages,  not  exceeding  one  hundred  dollars."  A  plea  to  the 
jurisdiction  was  filed  by  the  defendant  before  the  justice,  on 
the  ground  that  the  plaintiff  sued  to  recover  "  a  sum  in  dam- 
ages over  fifty  dollars."  A  judgment  for  the  plaintiff  having 
been  entered  by  the  justice  for  $25  and  costs,  the  defendant 
removed  the  cause  by  certiorari  to  the  circuit  court.  In  that 
court  the  plaintiff,  several  terms  after  the  cause  was  removed, 
and  after  several  continuances  had  been  entered,  obtained  a 
judgment  nil  didt  for  fifty  dollars,  without  the  intervention 
of  a  jury  to  assess  the  damages,  from  which  the  defendant  ap- 
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pealed.  No  bill  of  exceptions  was  taken  in  the  circuit  court. 
The  judgment  entry  recites,  that  the  parties  came  by  their 
attorneys,  "  and  this  cause  being  regularly  reached  and  called 
for  trial,  the  defendant  proposed  to  go  to  trial  on  the  plea  to 
the  jurisdiction  of  the  justice's  court,  and  asked  leave  to  tile  a 
plea  of  not  guilty,  which  motion  the  court  refused  to  allow;" 
and  then,  on  plaintiff's  motion,  a  judgment  nil  dicit  was 
entered. 

The  errors  here  assigned  are  based  on  that  judgment. 

Denson  &  DisQUE,  for  appellant.  (1)  Whether  the  justice 
had  jurisdiction,  must  be  determined  by  the  summons,  and  not 
by  the  complaint. — Code  of  1876,  §  3604 ;  Crabtree  v.  Cliatty 
22  Ala.  182 ;  Long  v.  Bakejield,  48  Ala.  608 ;  Burm  v. 
'Henry,  67  Ala.  209.  The  plea  tiled  to  the  jurisdiction  of  the 
justice  should  have  been  heard  and  determined  by  the  circuit 
court.  (2)  The  action  of  the  court  in  not  allowing  the  ap- 
pellant to  defend  his  case  on  the  plea  of  not  guilty,  was  a 
denial  to  him  of  his  constitutional  right  to  be  heard  in  his  own 
defense,  or  by  his  counsel.  (3)  The  rendition  of  a  judgment 
nil  dicit  in  an  action  for  damages,  without  the  intervention  of 
a  jury,  is  manifest  error. — lihea  v.  Tlohton  Salt  Co.,  59  Ala. 
182;  Porter  v.  Burleson,  38  Ala.  343. 

J.  L.  Cunningham  and  S.  K.  McSpadden,  contra.  (No  brief 
came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  plea  to  the  jurisdiction  of  the 
justice  was  founded  on  the  supposition  that  it  was  apparent, 
on  the  face  of  the  summons,  the  damages  claimed  exceeded 
tifty  dollars.  The  amount  claimed  was  not  shown  by  the  sum- 
mons, but  was  shown  by"  the  complaint  accompanying  it,  in- 
tended doubtless  to  serve  the  purpose  of  an  indorsement  of  the 
cause  of  action  on  the  summons,  which  the  statute  requires. 
The  plea  was  frivolous,  and  could  properly  have  been  stricken 
from  the  tiles  on  motion. — Johnson  v.  McLaughlin,  9  Ala.  551.- 
The  court  below  did  not  err  in  disregarding  it. 

But  there  was  error  in  refusing  the  defendant  leave  to  plead 
not  guilty.  It  is  the  right  of  a  defendant  to  plead  to  the 
merits,  at  any  time  before  a  judgment  by  default,  or  nil  dicit 
is  entered  against  him. —  Woodey  v.  M.  &  C.  R.  R.  Co.,  28 
Ala.  536  ,  Rhodes  v.  McFarland,  43  Ala.  95. 

There  was  also  error  in   rendering  judgment  tinal,  without 
the  intervention  of  a  jury  to  assess  the  damages.     It  is  only 
when  the  action  is  founded  on  an  instrument  in  writing  ascer- 
taining the  plaintiff's  demand,  that  a  judgment  may  be  entered 
Vol.  i.xxiii. 
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under  the  direction  of  tiie  court,  without  tlie  intervention  of  a 

Reversed  and  remanded. 


Freeman  v.  Gragg. 

Application  for  Rehearing  under  the  Statute 

1.  Application  for  rehearing  under  the  statute;  when  petition  fatally  de- 
fective.— A  petition  for  a  rehearing  under  the  statute  after  final  judgment 
at  law  (Code  of  1876,  H  3161-2),  on  the  ground  of  newly  discovered  evi- 
dence, which  fails  to  sliow  in  what  the  testimony  consisted,  and  that  it 
was  not  merely  cumulative  of  a  fact  or  facts,  of  which  some  proof  was 
made  on  the  trial,  and  that  it  was  not  discovered  until  after  the  adjourn- 
ment of  the  court  at  which  the  trial  was  had,  is  fatally  defective. 

Appkal  from  Chilton  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbaru. 

This  was  a  petition  for  a  rehearing  under  the  the  statute,  on 
the  ground  of  newly  discovered  evidence,  hy  the  appellant, 
plaintiff  in  un  action  of  detinue  in  which  the  appellee  was  de- 
fendant, and  in  which  a  trial  had  been  had,  resulting  in  a  ver- 
dict and  judgment  for  the  appellee. 

The  defendant  interposed  a  demurrer  to  the  petition ;  and, 
on  the  hearing,  a  judgment  was  entered,  sustaining  the  de- 
murrer, and  quashing  a  supersedeas  issued  on  the  tiling  of '  the 
petition.     That  judgment  is  here  assigned  as  error. 

W.  A.  Collier,  for  appellant. 

Name  of  counsel  for  appellee  not  disclosed  by  the  record. 

STONE,  J. — Without  referring  to  others,  there  are  two  con- 
clusive reasons  why  the  prayer  of  the  petitioner  in  this  cause 
should  not  have  been  granted.  First,  a  failure  to  show  the  tes- . 
timony  was  not  discovered  until  after  the  adjournment  of  the 
term  of  the  court  at  which  the  trial  was  had.  This  averment  was 
necessary,  as  an  excuse  for  not  applying  for  a  new  trial.  Second, 
a  failure  to  show  in  what  the  testimony  consisted,  and  that  it 
was  not  merely  cumulative  of  a  fact  or  facts,  of  which  some 
proof  was  made  on  the  former  trial.  The  rule  on  these  points 
is  strict. — ]ix  parte  Walker,  54  Ala.  577 ;  Blood  v.  Beadle,  65 
Ala.  103 ;  2  Brick.  Dig.  280 ;  Bowden-  v.  Perdue,  59  Ala.  409. 

Affirmed.  ■ 
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Hill  et  aL  v.  Freeman. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Executed  contract,  based  on  illegal  consideration;  v'hen  courts  tvill 
not  interfere. — "Wlien  a  contract,  based  on  a  consideration  contrary  to 
law,  immoral,  or  opposed  to  public  policy,  has  been  fully  and  voluntarily 
executed,  and  the  parties  are  in  pari  delicto,  the  courts  will  not  interfere, 
at  the  instance  of  either,  to  disturb  the  rights  which  the  other  has  ac- 
quired. 

2.  Deed  based  on.immoral  consideration;  when  recovery  can  not  be  had 
aaainst  grantee. — When  a  conveyance  of  land  is  executed  in  consideration 
of  future  illicit  intercourse  between  the  grantor  and  grantee,  the  legal  title 
passes,  notwithstanding  the  illegality  of  the  consideration;  and  the 
grantee  being  in  possession,  heirs  of  the  grantor  can  not  recover  in 
ejectment. 

Appeal  from  Calhonu  Circuit  Court. 

Tried  before  Hon.  LkRoy  F.  Box. 

Tliis  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  the  appellants  against  the  appellee,  and  was  tried 
on  issue  joined  on  the  plea  of  not  guilty,  resulting  in  a  verdict 
and  judgment  for  the  appellee.  The  appellants  claimed  title 
to  the  land  sued  for  as  the  heirs  of  John  Hill,  deceased,  and 
introduced  evidence  tending  to  show  the  ownership  of  the 
land  by  their  intestate  at  the  time  of  his  death,  in  ISSl,  and 
their  heirship.  The  appellee  claimed  the  land  under  a  deed 
executed  by  John  Hill  to  her  and  her  infant  son,  on  29th  Ma}', 
1880,  which  was  read  in  evidence.  This  deed  the  plaintiffs  at- 
tacked on  the  ground  that  it  was  made  in  consideration  of  an 
agreement  between  the  grantor  and  the  appellee  ''  for  future 
illicit  intercourse,  which  agreement  was  made  prior  to  the  mak- 
ing of  the  deed,  and  existed  when  the  deed  was  signed,  and 
under  said  agreement  future  illicit  sexual  intercourse  was  con- 
templated and  intended"  between  the  grantor  and  the  appellee, 
when  the  deed  was  executed;  and  they  introduced  evidence 
tending  to  support  their  ground  of  attack.  The  consideration 
of  the  deed,  as  recited  therein,  was  "  valuable  services  rendered 
for  the  past  eight  years,  and  the  said  services  to  be  continued 
for  and  during  the  natural  life  of  the  said  party  of  the  first 
part  by  the  said  party  of  the  second  part,  to-wit :  boarding, 
lodging,  washing,  nursing,  and  taking  care  of,  and  to  give  the  at- 
tention that  may  be  necessary  and  required  to  be  given  to,  a 
person  of  tlie  age  and  condition  of  the  said  party  of  the  first 
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part."     At  the  time,  of  his  death,  John   Hill  was  eighty-four 
years  of  age. 

The  plaintiffs  offered  to  prove  (1)  that  the  general  reputation 
of  the  appellee  for  chastity  "  for  the  last  fifteen  years,"  had 
been  bad,  and  (2)  that  during  the  time  appellee  lived  with  John 
Hill  (it  having  been  shown  that  she  did  live  with  liini),  a  wit- 
ness examined  by  them  had  a  conversation  with  John  Hill,  "in 
which  Hill  declared  that  his  children  had  been  trying  to  per- 
suade him  to  get  rid  of  that  woman,  meaning"  the  appellee, 
"but  that  he  intended  to  have  a  woman  as  long  as  he  lived."  To 
the  offered  proof  the  appellee  separately  objected :  the  court 
sustained  her  objections,  and  *the  appellants  duly  excepted. 
The  rulings  of  the  circuit  court  on  the  admissibility  of  this  evi- 
dence are  the  only  assignments  of  error  here  made. 

Heflin,  Bowden  &  Knox,  for  appellants. 

G.  C.  Ellis,  and  Bradford  &  Bishop,  contra. 

SOMEKVILLE,  J. — We  understand  it  to  be  a  first  princi- 
ple, not  now  to  be  assailed  or  even  doubted,  that  where  a  con- 
tract, based  on  a  consideration  contrary  to  law,  immoral,  or  op- 
posed to  public  policy,  has  been  fully  and  voluntarily  executed^ 
if  the  parties  are  in  pari  delicto,  the  courts  will  not  interfere 
to  disturb  the  acquired  rights  of  either  at  the  instance  of  the 
other.  The  result  is  the  same  as  if  the  contract  had  originally 
l)een  legal  and  valid,  and  neither  can  recover  the  consideration 
w)^ich  he  has  thus  voluntarily  parted  with. — Bishop  on  Contr. 
§1  140,  432;  Morris  v.  Hall,  41  Ala.  510,  536;  Bw/d  v.  Bar- 
clay, 1  Ala.  34;  Black  v.  Oliver,  Ih.  449;  Jacobs  v.  Stokes,  12 
Mich.  381;  Burt  v.  Place,  6  Cow.  431;  Liness  v.  Hesivg,  44 
111.  113;  1  Story's  Contr.  §543;  1  Addison  on  Contr.  §  303; 
Williams  v.  Higgins,  69  Ala.  517. 

It  is  of  course  settled  that  all  illegal  executory  contracts  are 
void,  and  no  court  will  permit  its  aid  to  be  invoked  for  their 
enforcement. — Bishop  on  Contr.  §  458 ;  1  Addison  on  Contr. 
§  251,  et  seq'  Ware  v.  Jones,  61  Ala.  288.  In  Shiffner  v. 
Gordon.,  12  East.  304,  Lord  Ellenborough  declared  it  to  be  a 
settled  rule  that  "  when  a  contract  which  is  illegal  remains  to 
he  executed,  the  court  will  not  assist  either  party  in  an  action  to 
recover  for  the  non-exeetdion  of  it." 

The  present  case  manifestly  falls  within  the  first  principle 
above  enunciated.  It  is  that  of  an  executed  contract  in  which 
nothing  remained  to  be  done  by  either  party.  Conceding  that 
the  deed  from  John  Hill  to  the  appellee  was  executed  in  con- 
sideration that  one  of  the  grantees  would  live  with  him  in  a 
future  state  of  illicit  intercourse  or  concubinage,  the  title  of 
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the  land  conveyed  nevertheless  passed  to  the  grantees,  and  be- 
ing in  possession  under  their  deed,  they  can  not  be  dispossessed 
by  tlie  heirs  of  Hill,  who  can  have  no  greater  claim  or  right 
than  the  deceased  grantor  liad.  It  is  plain  that  such  a  contract, 
if  unexecuted,  could  not  be  enforced  in  any  court.  Such  was 
the  ruling  of  this  court  in  Walker  v.  Gregory^  36  Ala.  ISO. 
But  the  deed  being  executed  and  delivered,  and  the  grantees 
being  in  possession,  ejectment  will  not  then  lie  to  dispossess  them. 
The  maxim  applies.  In  pari  ddicto  potior  est  cmrditio possi- 
dentis. 

There  was  no  error  in  excluding  the  evidence  offered  by  ap- 
pellants, as  the  illegality  of  the*  consideration  upon  which  the 
deed  was  based  was  imnuiterial. 

The  judgment  is  affirmed. 


TVatt  V.  Parsons, 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Notice  of  unrecorded  deed;  u-hat  is  not. — Where  a  fAther  executed 
to  his  son,  for  a  valuable  consideration,  a  conveyance  of  a  tract  of  land, 
on  which  they  both  resided,  and  the  deed  was  never  recorded,  and  no 
change  was  made  in  the  possession  of  the  land,  this  gave  no  notice,  actual 
or  constructive,  tliat  the  title  had  passed  out  6f  the  father.  » 

2.  H7i'?n  unrecorded  deed  inoperative  against  judgment  creditor. — An 
unrecorded  deed  to  land  is  inoperative  against  a  judgment  creditor  of  the 
grantor,  having  no  notice  thereof. 

Appeal  from  Coosa  Circuit  Court. 

TrieJ  before  Hon.  Jame:s  E.  Coijb. 

This  was  a  satutory  real  action  in  the  nature  of  ejectment  bv 
Lewis  E.  Parsons,  jr.,  and  Stephen  J.  Darby  against  Joseph 
Watt,  Eliza  Watt,  Thomas  M.  Watt,  and  N.  O.  VViitt.  Thomas 
M.  Watt  pleaded  not  guilty,  and  the  statute  of  limitations  of 
ten  years,  and  the  other  defendants  disclaimed  all  interest  in^ 
and  possession  of  the  lands  sued  for.  The  trial  resulted  in  a 
judgment  for  the  plaintiffs,  from  which  Thomas  M.  Watt  ap- 
pealed. 

The  facts  disclosed  by  the  evidence  are  sutticiently  stated  in 
the  opinion.  Tii'e  court  ex  niero  ntotu  instructed  the  jury  as 
follows :  "If  you  tind  from  the  evidence  that  Houghton,  Al- 
len 6z,  Co.  recovered  a  judgment  in  this  court  against  Joseph 
Watt  on  April  18th,  1871,  in  a  suit  begun  in  July,  1801),  on  a 
honajide  indebtedness  created  and  existing  prior  to  May  12th, 
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1870;  and  that  the  plaintiffs  became  the  purchasers  of  said 
lands  mentioned  in  the  complaint,  at  a  sale  thereof  by  the 
sheriff  under  an  execution  issued  on  said  judgment,  and  re- 
ceived a  deed  therefor  from  the  sheriff,  then  the  plaintiffs  are 
entitled  to  recover  in  this  suit,  as  against  a  deed  from  Joseph 
Watt  to  his  sons,  unless  you  should  further  find  from  the  evi- 
dence, that  Houghton,  Allen  ife  Co.,  on  or  l)efore  April  18th, 
1871,  when  they  recovered  their  judgment,  had  notice  of  the 
unrecorded  deed  from  Joseph  "Watt  and  wife  to  Thomas  M. 
Watt  and  N.  ().  Watt,  either  actually  given  to  them,  (»r  .given 
b}'  an  open,  manifest  transfer  of  the  possession  of  said  lands  to 
the  grantees  in  said  deed."  To  this  charge  the  defendant  ex- 
cepted ;  and  it  is  here  assigned  as  error. 

Watts  &  Sons,  for  appellant. 

Geo.  W.  Parsons,  contra. 

STOXE,  J. — The  facts  of  this  case  are  very  simple  and  un- 
disputed. .  Joseph  Watt  was  the  owner  of  the  lands  in  contro- 
versy, extending  back  to  a  time  moi"e  than'  twenty  years  ago. 
Between  March,  1859,  and  February,  18<)2,  he  contracted 
debts  and  gave  his  note  to  Houghton,  Allen  &  Co.  In  1869, 
suit  was  brought  on  these  notes,  and  in  April,  1871,  judgment 
was  rendered  thereon.  Execution  was  issued  thereon  in  May, 
1871,  and  other  executions  were  afterwards  issued  ;  but  they 
were  not  regularly  kept  up.  A  ^jj/wz-i^  execution  was  issued 
thereon,  in  October,  1879,  and  placed  in  the  hands  of  the 
sheriff, Who  levied  on  the  lands. sued  for.  In  April,  1880,  the 
lands  were  sold  by  the  sheriff,  purchased  by  the  appellees,  and 
a  deed  was  made  to  them.  Thereupon,  they  brought  this  suit 
to  recover  possession. 

From  the  time  Joseph  Watt  became  the  owner  of  the  laud, 
dating  at  a  time  before  1869,  he,  Eliza  Ann  Watt,  his  wife, 
and  Thomas  M.,  and  N.  O.  Watt,  resided  together  thereon  ;  and 
they  have  continued  so  to  reside  ever  since,  and  were  so  resid- 
ing together  when  the  trial  in  this  case  was  had.  There  has 
been  no  change  of  actual  possession.  Thomas  M.  Watt  and  N. 
O.  Watt  are  sous  of  Joseph  and  Eliza  Aim  Watt.  In  May, 
1870,  while  the  suit  of  Houghton,  Allen  ife  Co.  against  Joseph 
Watt  was  pending,  the  latter  and  his  wife,  on  a  recited  consid- 
eration of  one  thousand  dollars,  conveyed  the  lands  to  their  sons, 
Thomas  M.  and  X.  O.  Watt.  As  we  have  said,  no  change  of 
possession  attended  this  deed.  In  May,  1880,  after  the  pur- 
chase by  the  appellees  at  sheriff's  sale,  N.  O.  Watt  conveyed 
his  interest  in  the  lands  to  Tomas  M.  Watt.  The  deed  from 
Joseph  Watt  and  wife  to  Thomas  M.  and  N.  O.  Watt  was  not 
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recorded  until  January,  1879,  many  years  after  the  recovery  of 
the  judgment  in  the  suit  of  Houghton,  Allen  &  Co.  against 
Joseph  Watt ;  and  there  is  no  proof  that  the  plaintiffs  in  that 
suit,  or  the  purchasers  at  the  sheriff's  sale,  had  any  notice  of 
the  deed  of  Joseph  Watt  and  wife  to  their  two  sons. 

As  there  was  no  record  of  the  conveyance  by  Joseph  Watt 
to  his  sons,  and  no  change  of  possession,  this  gave  no  notice, 
actual  or  constructive,  that  the  title  had  passed  out  of  Joseph 
Wsitt— McCarthy  v.' Nicrosi,  72  Ala.  332. 

In  Wood  V.  Lake,  62  Ala.  489,  we  ruled,  that  an  unrecorded 
deed  was  inoperative  against  a  judgment  creditor,  "having  no 
notice  thereof."  The  argument  in  this  cause  assails  the  sound- 
ness of  the  construction  then  given  of  §  2166  of  the  Code  of 
1876.  We  have  reviewed  that  opinion,  and  the  argument  we 
then  made  in  support  of  it,  and  adhere  to  it. 

Affirmed. 


McKenzie  v.  Gibson, 

Action /or  Penalty  provided  hy  Section  1587  of  the  Code. 

1.  Penalty  provided  by  sectiori  1587  of  the  Code;  how  recovered. — Under 
the  statute  providing  that  the  owner  of  lands,  not  inclosed  by  a  lawful 
fence,  is  liable  to  the  owner  of  trespassing  cattle,  if  he  kills  or  injures 
them,  for  five  times  the  amount  of.  the  injury  thereby  sustained,  the 
statutory  penalty  can  not  V)e  recovered  in  an  action  of  trespass,  but  only 
in  an  action  founded  on  the  statute,  in  the  nature  of  an  action  of  debt. 

2.  Same;  tre»pa8s  can  not  he  joined  viith  count  on  the  statute. — In  an 
action  for  the  recovery  of  such  penalty,  commenced  before  a  justice  of 
the  peace,  a  complaint  having  been  filed  in  the  justice's  court,  declaring 
on  the  statute,  on  appeal  to  the  circuit  court,  a  count  in  trespass  vi  et 
nrmig  can  not  be  joined  or  substituted. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  action  was  commenced  before. a  justice  of  the  peace, 
and  was  brought  by  McKenzie  and  others  against  Gibson,  to 
recover,  as  shown  by  the  complaint  filed  l)efore  the  justice  of 
the  peace,  the  penalty  provided  by  section  1587  of  the  Code  of 
1876,  for  killing  a  liog,  the  plaintiff's  property.  The  cause 
having  been  taken  by  appeal  to  the  circuit  court,  the  plaintiffs 
there  filed  a  complaint,  containing  two  counts;,  the  first  de- 
claring in  trespass,  and  the  second  on  the  statute.  On  motion 
of  the  defendant,  the  first  count  was  stricken  out,  and   the 
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plaintiffs  excepted.     There  was  a  judgment  on  verdict  for  the 
defendant,  from  wliich  the  plaintiffs  appealed. 
The  rilling  above  noted  is  here  assigned  as  error. 

W.  C.  Beewer  and  R.  H.  Abercrombie,  for  appellant. 

J.  A.  BiLBKo,  contra. 

STOiS^E,  J. — We  find  no  error  in  the  record.  The  com- 
plaint filed  before  the  justice  claims  a  penalty  under  section 
1587  of  the  Code  of  1876.  The  statute  provides  no  special 
remedy  for  the  penalty  therein  denounced.  The  penal  part  of 
the  demand  can  not  be  recovered  in  an  action  of  trespass.  The 
suit  must  be  on  the  statute,  and  is  in  its  nature  an  action  of 
debt.  A  count  in  trespass  vi  et  armw  can  not  be  joined  with 
such  complaint,  nor  can  it,  on  appeal,  be  substituted  for  it.  It 
changes  the  form  of  the  action,  which  is  not  allowable. 
Jean  v.  Sandiford,  39  Ala.  317;  Crimm  v.  Crawford,  29  Ala. 
623 ;  Beavers  v.  Ilardie,  59  Ala.  570 ;  1  Brick.  Dig.  526,  §^ 
19,  20. 

Affirmed. 


Singleton,  Hunt  &  Co.  !?•  Thomas, 

Action  on  Account. 

1.  Composition  of  debts;  section  3040  uf  tlie  Code  construed. — The  sole 
purpose  of  sertion  .3040  of  the  Code  of  1876  was  to  render  operative  and 
valid  written  contracts,  intended  in  good  faith  by  the  parties  to  operate 
as  a  composition  of  debts,  and  executed  without  a  release  under  seal, 
and  without  a  new  or  additional  consideration,  which  were  inoperative 
under  the  rules  of  the  common  law. 

2.  Same. — The  dictum  in  Hart  v.  Freeman,  42  Ala.  567,  that  section 
3040  of  the  Code  of  1876  "requires  settlements  for  the  composition  of 
debts  to  be  in  writing,"  is  manifestly  erroneous  as  a  general  proposition, 
although  correct  as  to  that  particular  case. 

3.  Same;  good,  when  part  of  debt  secured  by  guaranty  of  third  party, 
although  not  in  writing. — While  neither  the  payment  nor  the  promise  by 
a  debtor  to  pay  a  part  of  a  debt,  will  operate  an  extinguishment  of  the 
whole,  yet,  when  the  creditor  receives  a  guaranty  of  a  part  of  the  debt 
from  some  responsible  third  party,  or  receives  the  obligation  or  note  of 
the  debtor  therefor  with  some  other  person  as  surety,  in  full  satisfaction, 
this  will  operate  a  discharge  of  the  entire  debt,  although  the  agreement 
is  not  in  writing,  the  statute  having  no  application  to  such  a  case. 

4.  Admissibility  of  evidence;  res  inter  alios  acta. — The  defense  to  an 
action  on  an  account  being,  that  the  creditor  had  accepted  the  debtor's 
notes  for  a  part  of  the  debt,  w^ith  sureties,  in  full  settlement  and  satisfac- 
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tion,  which  was  controverted  by  the  plaintiff,  the  fact  that  the  defendant 
had  made  similar  settlements  with  other  creditors,  the  plaintiff  not 
beifig  connected  therewith,  is  res  inter  alios  acta,  and  irrelevant,  and  in- 
admissible. 

Appeal  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  action  on  account,  brought  by  Singleton,  Hunt 
<fe  Co.  against  W.  H.  Thomas;  was  commenced  on  11th  April, 
"*1882,  and  was  tried  on  issue  joined  on  tlie  plea  of  the  general 
issue,  as  recited  in  the  judgment  entry,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  defeiidant. 

The  evidence  for  the  defendant  tended  to  show  that,  in  1881, 
he  owed  the  plaintiffs  ^826.15 ;  that  in  May  of  that  year  he 
gave  to  the  plaintiffs  two  notes,  one  for  $200,  due  1st  October, 
1881,  and  the  other  for  $213.07,  due  1st  Ts^ovember,  1881,  with 
one  Nix  as  his  surety  thereon ;  and  that  said  notes  were  given 
by  him  in  full  satisfaction  and  discharge  of  the  account  sued 
on,  and  that  the  plaintiffs  agreed  in  parol  to  accept  the  notes 
in  full  payment  of  the  account.  To  the  evidence  as  to  the 
purpose  for  which  the  notes  were  given,  and  the  agreement 
between  the  parties,  the  plaintiffs  objected,  on  the  ground  that 
the  agreement  was  not  in  writing.  The  court  overruled  the 
objection,  and  the  plaintiffs  excepted.  The  evidence  for  the 
plaintiffs,  on  the  other  hand,  tended  to  show  that  the  notes 
were  accepted  by  them  as  a  credit  on  the  account,  and  that 
they  had  never  agreed  to  accept  them  in  full  payment  thereof. 
The  defendant  examined  as  a  witness  one  White,  who  testified 
that  all  or  a  large  number  of  the  creditors  of  the  defendant,  at 
some  time  in  the  early  part  of  the  year,  1881,  filed  a  creditors' 
bill  against  said  defendant  and  parties  to  whom  he  had  exe- 
cuted mortgages,  to  set  aside  the  mortgages  for  fraud,  or  to 
have  them  declared  a  general  assignment,  and  that  said  suit 
was  settled  by  defendant  by  paying  the  complainants  tifty  per 
cent,  of  their  debts ;  but  that  the  plaintiff's  were  not  parties  to 
that  suit.  To  this  testimony  the  plaintiffs  objected,  but  their 
objection  was  overruled,  and  they  excepted. 

This  being  t:.e  substance  of  the  evidence  introduced  on  the 
trial,  the  court  charged  the  jury,  ititcr  alia,  that  if  they  "'be- 
lieve from  the  evidence  that  the  defendant  owed  plaintiffs  in 
1881  $826.15  by  account,  and  that  defendant  gave  two  notes, 
amounting  to  one-half  of  plaintiffs'  account,  with  Nix  [as  his 
surety  ],  and  that  it  was  agreed  orally  between  ))laintiffs  and 
defendant,  that  said  two  notes  should  be  received  by  plaintiffs 
in  full  settletnent  of  their  account,  then  the  plaintiffs  could  not 
recover."  To  this  charge  the  plaintiffs  excepted,  and  also  to  the 
refusal  of  the  court  to  cliarge  the  jury,  at  their  written  request, 
that  if  they  ''believe  from  the  evidence  that,  at  the  time  said 
Vol.  Lxzni. 


1882.]  OF  ALABAMA.  207 

[Singleton,  Hunt  &  Co.  v.  Thomas. J 

two  notes  were  given  l>y  defendant  to  plaintiffs,  there  was  no 
other  writing  about  said  settlement  except  said  notes,  then  the 
jury  can  only  look  to  the  notes  to  determine  what  was  the  in- 
tention of  the  parties,  and  can  not  look  to  anything  not  in  said 
writings,  which  took  place  between  plaintiffs  and  defendant." 
The  rulings  of  the  court  on  the  evidence,  and  the  charge 
given,  and  the  refusal  to  charge  as  requested-  are  here  assigned 
as  error. 

G.  L.  Comer,  for  appellant. 

D.  M.  Seals,  contra. 

SOMERYILLE,  J. — The  rule  governing  the  composition  of 
debts,  between  creditor  and  debtor,  at  common  law,  and  the 
one  prevailing  under  our  statutes,  are  in  some  respects  essen- 
tially different.  The  common  law  rule  as  to  compositions 
effected  by  simj^h  contracts,  not  under  seal,  is,  that  the  pay- 
ment of  a  less  sum  of  money  than  the  whole  debt,  unthout  a 
releme^  is  no  satisfaction  of  the  plaintiff's  claim. — Fitch  v. 
Sutton^  5  East.  232 ;  Harrison  v.  Wilcox,  2  Johns.  Rep.  449. 
So  a  mere  agreenient  to  receive  a  part  of  a  debt,  or  of  liqni- 
dated  damages,  in  satisfaction  of  the  whole,  is  but  nndtini 
pactum.  The  promise  to  release  the  balance  of  the  demand, 
being  without  consideration,  is  considered  as  void. — 2  Parsons' 
Contr.  P)18,  619;    Wheeler  v.'  Wheeler,  11  Vt.  60. 

The  infirmity  of  such  an  agreement  was  not  aided  by  its 
being  ^-educed  to  writing.  This  imparted  no  additional  validity 
to  it,  unless  a  nevj  consideration  passed  between  the  parties. 
Bish.  on  Contr.  p  407,  421.  But,  as  a  .9eal  implied  a  consid- 
eration, if  such  a  contract  of  composition,  or  release,  was  in 
writing  a7id  tinder  seal,  it  was  a  bar  to  a  suit  for  the  debt, 
without  question  as  to  the  amount  of  consideration  actually 
paid  by  the  debtor. — Breicer  v.  Be-mnyer,  25  Miss.  ^Q  ;  Winq 
V.  Chase,  35  Me.  260 ;  Acher  v.  Phmiix,  4  Paige,  308 ;  Bisli. 
on  Contr.  §  413. 

The  sole  purpose  of  section  3040  of  the  present  Code  (1876) 
was  to  meet  these  two  obstacles,  as  above  presented.  It  declares 
that  "  all  settlements  in  writing,  made  in  good  faith  for  the 
composition  of  debts,  must  be  taken  as  evidence,  and  held  to 
operate  according  to  the  intention  of  the  parties,  though  no 
release  xtnder  seal  is  given,  and  no  new  consideration  has 
passed.^^ — Code,  §  3040.  Its  whole  scope  is  to  render  opera- 
tive and  valid  a  certain  class  of  contracts  which  were  repudiated 
V)y  the  rules  of  the  common  law,  viz.,  written  contracts  intended, 
in  good  faith,  by  the  parties  to  operate  as  a  composition  of 
debts,  executed  toithovt  a  release  under  seal,  and  without  a  nei* 
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or  additional  consideration.  The  dictum  in  Hart  v.  Fr'eemmi^ 
42  Ala.  567  (570),  that  the  section  of  the  Code  under  consid- 
eration "requires  settlements  for  the  composition  of  debts  to 
be  in  writing,"  is  manifestly  erroneous  as  a  general  proposition, 
although  correct  as  to  the  particular  case  in  which  it  was  used. 

The  present  case  does  not,  however,  come  within  the  in- 
fluence of  the  statute,  but  ie  determined  by  a  well  settled  prin- 
ciple of  the  common  law  governing  contracts  for  the  composi- 
tion of  debts.  This  principle  is,  that,  although  neither  tlie 
payment,  nor  the  promise. by  a  debtor  to  pay  apart  of  a  debt, 
will  operate  as  an  extinguishment  of  the  whole,  yet  where  the 
creditor  receives  in  full  satisfaction  a  guaranty  of  ixirt  of  a 
debt  from  some  responsible  third  person — or,  in  other  words, 
receives  the  obligation  or  note  of  the  debtor  with  sonic  otJier 
person  as  surely  or  endorser^  the  discharge  will  be  good. 
Though  the  distinction  between  this  case  and  the  receipt  of 
money  does  not  appear  to  be  entirely  sound,  yet  it  has  long 
been  recognized,  and  is  well  supported  by  authority.  It  may  be 
assimilated,  perhaps,  to  the  case  of  a  payment  in  the  notes  of 
a  third  person,  which,  though  for  a  sujaller  amount,  may  be 
held  to  operate  as  an  accord  and  satisfaction  of  the  whole,  if 
such  be  the  agreement. — Cannere  v.  Ticknor,  26  Ala.  571 ; 
Fulford  V.  Johnson,  15  Ala.  3S5 ;  Brooks  v.  White^  2  Met. 
(Mass.)  283.  So  it  is  a  universal  rule,  that  where  any  other 
articles  than  money  are  received,  and  agreed  to  be  accepted,  in 
full  satisfaction  of  a  debt,  the  law  will  not  undertake  to  inter- 
fere with  the  estimate  of  value  placed  on  such  consideration  by 
the  parties  themselves.— Pmw^/'«  case,  5  Co.  117;  l^ish.  on 
Contr.  §  409 ;  Earl  v.  Peck,  64  N.  Y.  596.  The  particular 
point  under  consideration  has  been  often  decided,  and  seems 
to  be  now  well  established. — 2  Parsons'  Contr.  618,  619  ;  Bish. 
on  Contr.  p  412-15;  Gunn  v.  McAden,  2  Ired.  (N.  C.)  Eq. 
79 ;  Maddox  v.  Bevan,  39  Md.  485 ;  Keeler  v.  Sah'shury,  33 
N.  y.  648  ;  Boi/d  v.  IHtxihcock,  20  John.  76  ;  J^Page  v.  Mc- 
Orea,  1  Wend. "  164;  Brooks  v.  White,  2  Met.  283;  Pierce  r. 
Jones,  28  Amer.  Rep.  293,  note. 

The  rulings  of  the  court  touching  these  principles  were  free 
from  error. 

The  court  erred,  however,  in  admitting  the  testimony  of  the 
witness  White.  It  was  a  disputed  questioti,  as  to  whether  the 
plaintiffs  had  agreed  to  make  the  composition  under  considera- 
tion. Evidence  that  the  defendant  had  made  a  simihir  settle- 
ment with  other  creditors,  at  the  same  rates  of  discount,  was 
immaterial.  Plaintiffs  are  not  shown  to  have  had  any  connec- 
tion with  this  settlement,  and  are  not,  therefore,  to  be  preju- 
diced by  it.  Being  res  inter  alios  acta,  it  did  not  conduce  to 
prove  that  plaintiflfs  had  agreed  to  do  the  sanu;  thing,  nor  did 
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it  furnisli  any  reasonable  inference  or  presumption,  that  the 
disputed  compromise  here  in  issue  had  been  made. — 1  Greenl. 
on  Ev.  §  52. 

Reversed  and  remanded. 


Striiigfellow  v.  Ivie, 

BUI  in  Equity  to  enforce  Vendor's  Lien  on  Land  for  unpaid 
Purchase-  money. 

1.  When  decree  not  barred  of  review  on  appeal  by  statute  of  one  year. 
A  bill  having  been  filed  to  enforce  a  vendor's  lien  on  land  for  unpaid 
purchase-money,  to  which  one  of  the  defenses  relied  on  was  payment,  a 
decree  was  entered  on  21st  July,  1880,  on  submission  on  pleadings  and 
proof,  declaring  that  the  complainant  had  a  lien  on  the  land,  and  that  he 
was  entitled  to  relief,  and,  after  reciting  that  the  proof  on  the  defense  of 
payment  was  contradictory  in  some  material  particulars,  ordering  "that 
said  matters  of  payment  be  referred  to  the  register  who  will  state  an  ac- 
count," debiting  the  purchaser  with  the  purchase-money  and  interest, 
and  crediting  him  with  any  sums  justly  and  legally  paid,  and  showing 
balance  due  thereon.  On  5th  March,  1881,  the  register  having  reported^ 
the  report  was  confirmed,  and  a  decree  of  sale  entered ;  and,  on  22d  De- 
cember, 1881,  this  appeal  was  taken.  Held,  on  motion  of  the  appellee  to 
strike  out  assignments  of  error  based  on  the  decree  of  21st  July,  1880,  on 
the  ground  that  it  was  rendered  more  than  one  year  before  the  appeal  was 
taken,  that  said  decree  was  interlocutory,  and  was  open  to  review  on  this 
appeal.    The  motion  was,  therefore,  overruled. 

2.  Parol  evidence  to  vary  or  contradict  recitals  of  consideration  in  con- 
tracts; when  admissible. — General  or  particular  recitals  of  consideration 
in  contracts  or  conveyances  are  not  conclusive,  but  are  open  to  inquiry, 
and  the  real  consideration  may  be  shown  to  modify  or  defeat  them  ;  and 
hence,  where  a  promissorj'  note  recited  that  it  was  given  in  part  pay- 
ment of  a  designated  lot  of  land,  parol  evidence  is  admissible,  on  a  bill 
filed  to  enforce  the  vendor's  lien  on  the  lot  for  the  payment  of  the  note, 
to  show  that  the  true  consideration  was  not  only  the  purchase-money  of 
the  lot,  but  also  that  of  another  parcel  of  land,  and  the  price  of  a  stock 
of  merchandise,  sold  at  the  same  time  for  a  gross  sum. 

3.  Vendor's  lien  on  land  for  unpaid  pur  chase- money;  waiver  of,  how  de- 
termined.— To  determine  whether  a  vendor  has  waived  his  lien  on  land 
for  unpaid  purchase-money,  the  whole  transaction  between  the  parties 
must  be  considered  ;  and  if  from  the  transaction  as  a  whole,  it  clearly  ap- 
pears that  the  vendor  trusted  exclusively  to  the  personal  responsibility 
of  the  vendee,  and  did  not  look  to  the  land  for  security,  the  existence  of 
the  lien  is  repelled. 

4.  Vendor  of  personal  property,  parting  with  possessio7i,  has  no  lien  for 
purchase-money. — A  vendor  of  personal  property,  parting  with  the  pos- 
session, has  no  implied  or  equitable  lien  for  the  payment  of  the  purchase- 
money  ;  but  he  must  look  alone  to  the  personal  responsibility  of  the 
vendee. 

5.  Sale  of  land  and  personal  property  by  one  contract;  tvhen  vendor's 
lien  on  the  land  waived. — Where  land  and  personal  property  are  sold 
together,  under  an  entire  contract,  at  an  aggregate  or  gross  price,  and  in 
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the  sale  there  is  no  act  or  agreement  of  the  parties  fixing  or  determining 
what  part  of  the  gross  price  is  for  the  land,  and  what  part  for  thie  per- 
sonal property,  and  it  is  impossible,  without  resorting  to  conjectural  in- 
quiries, to  separate  the  one  from  the  other,  the  presumption  must  be, 
that  the  vendor  did  not  look  to  the  land  for  payment  of  the  purchase- 
money  therefor,  but  relied  on  the  personal  responsibility  of  the  vendee, 
thereby  waiving  his  lien. 

6.  iVhen  lien  on  land  7nust  be  created  by  writing. — Any  right  to  charge 
land  with  the  pajonent  of  purchase-money,  dependent  on  the  agreement 
of  the  parties,  and  not  arising  by  implication  or  operation  of  law,  must 
be  evidenced  by  writing,  and  can  not  rest  in  parol. 

Appe.\l  from  Pickens  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

Bill  in  equity  by  Thomas  J.  Ivie  against  T.  Stringfellow  and 
N.  M.  Stringfellow,  his  wife,  to  enforce  a  vendor's  lien  on  land 
for  the  payment  of  unpaid  purchase-money.  The  debts  alleged 
•to  be  for  the  purchase-money  are  evidenced  by  two  promissory 
notes,  each  for  i?>1000,  executed  by  T.  Stringfellow  to  W.  W. 
Heard,  and  by  Heard  duly  assigned  to  the  complainant ;  and  in 
each  the  consideration  is  expressed  as  "part  payment  for  a 
store-house  and  lot  known  as  the  Clitherall  lot."  The  defend- 
ants answered,  setting  up,  among  other  defenses,  (1)  that  the 
notes  had  been  fully  paid  to  Heard  ;  and  (2)  that  the  notes  were 
given,  not  only  for  the  purchase-money  of  the  lands  designated 
in  the  notes,  but  also  of  other  lands,  and  also  Heard's  interest 
in  a  stock  of  merchandise,  which  belonged,  as.  did  the  lands,  to 
T.  Stringfellow  and  W.  W.  Heard,  as  partners,  the  latter  hav- 
ing sold  out  his  interest  in  the  partnership  property  to  the  for- 
mer, all  of  which  was  sold  for  a  gross  sum,  no  special  value  or 
price  having  been  fixed  or  designated  for  either  parcel  of  real 
estate,  or  for  the  merchandise ;  and  that  thereby  Heard  waived 
his  lien  du  the  land.  The  facts  disclosed  by  the  evidence,  bear- 
ing on  the  questions  decided,  are  sufficiently  stated  in  the 
opinion. 

On  21st  Jul}?,  1880,  on  a  submission  of  the  cause  on  plead- 
ings and  proof,  the  Hon.  Anth(wv  W.  Dim.akp  presiding,  a 
decree  was  entered,  reciting  the  submission,  and  ordering,  ad- 
judging and  decreeing  "  that  the  complainant  is  entitled  to  re- 
lief, and  that  the  notes  described  in  the  bill  were  given  for  the 
lands  and  lots  described  in  the  bill  and  pleadings,  and  that  the 
vendor's  lien  has  not  been  waived,  and  that  said  lands  are  liable 
for  the  payment  of  the  purchase-money."  This  decree,  after 
reciting  that  "  the  defendants,  by  their  answer  and  exhibits 
thereto,  set  up  in  their  defense  payment  of  said  notes,  and  the 
proof  i)eing  contradictory  in  some  particulars,  which  are  ma- 
terial, and  said  i)ayments  involving  comj)licated  matters  of  ac- 
count," then  ordered  "that  said  matters  of  payment  be  referred 
to  tlie  register  of  this  court,  who  will  state  an  account  between 
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the  defendants  and  W.  W.  Heard,  debiting  the  defendants  with 
said  notes  described  in  the  bill,  and  the  interest  thereon,  and 
crediting  them  for  any  sums  justly  and  legally  paid  on  said 
notes,  and  showing  what  amount  may  be  due  on  said  notes 
for  unpaid  purchase-money.'^  It  then  provided  that  both 
parties  might  use  on  the  reference  the  testimony  on  file,  and 
also  that  they  might  examine  other  witnesses,  and  ordered  a  re- 
port at  the  next  term. 

The  register  made  a  report  at  the  spring  term,  1881,  showing 
that  there  was  due  the  complainant  ^3265.67  on  the  purchase- 
money  for  the  real  estate  described  in  the  bill,  and,  at  that  term, 
on  5th  March,  1881.  Hon.  Thomas  Cobbs  presiding,  a  decree  was 
entered,  correcting  the  report,  on  exceptions  thereto,  by  deduct- 
ing a  small  amount  from  the  sum  reported  to  be  due.  confirm- 
ing the  report  as  corrected,  and  ordering  the  sale  of  the  real 
estate  described  in  the  bill  for  the  payment  of  the  amount 
shown  to  be  due  on  said  purchase-money  by  the  register's  re- 
port as  corrected  and  confirmed.  This  appeal  was  taken  on  22d 
December,  1881. 

The  errors  here  assigned  are  based  on  the  decree  of  July  21st, 
1880,  and  on  the  decree  of  5th  March,  1881.  The  appellees 
here  moved  to  dismiss  the  appeal,  and  to  strike  out  the  assign- 
ments of  error  based  on  the  decree  of  21st  July,  1880,  on  the 
ground  that  that  was  a  final  decree,  and  was  rendered  more  than 
one  year  before  the  appeal  was  taken. 

W.  F.  Johnston,  for  appellants.  (1)  The  first  decree  with 
any  elements  of  finality  is  the  one  made  by  the  court  at  the 
March  term,  1881,  less  than  one  year  prior  to  the  taking  of  this 
appeal.  On  this  appeal  a  review  of  the  whole  case  may  be  ha^  ; 
and  hence,  the  motion  to  strike  out  the  assignments* of  error 
based  on  the  first  decree,  should  be  overruled. — Mowe  v.  Ran- 
dolph^ 52  Ala.  530  ;  2  Dan.  Ch,  Pr.  986-7,  and  notes ;  Garner  v. 
Preicitt,  32  Ala.  13 ;  Jones  v.  Wilson,  54  Ala.  50 ;  Winn  v. 
Dillard,  60  Ala.  369;  Waldrop  v.  Games,  62  Ala.  374; 
Broughton  v.  Wimherly,  65  Ala.  549 ;  Walker  v.  Crqioford, 
70  Ala.  567.  (2)  The  testimony  shows  beyond  question  that 
the  notes  were  given  for  Heard's  interest  in  the  house  and  lot 
and  the  lands  described  in  the  bill,  and  also  for  Heard's  interest 
in  a  stock  of  goods.  "  The  rule  of  law  is,  that  where  one  sells 
land,  he  has  a  vendor's  lien  on  the  land  he  sells  (no  more  and 
no  less)  for  the  purchase-Tnoney  of  the  land,  not  for  personal 
property  or  stock  of  goods." — Bishop  v.  SneU,  37  Ala.  90  ; 
Nonna7i  v.  Harrington,  62  Ala.  107 ;  Shorter  v.  Frazer,  64  Ala. 
74 ;  Burns  v.  Taylor,  23  Ala.  255  ;  I'eQ'ry  v  Keaton,  58  Ala. 
667;  Foster  v.    Tustees,   3  Ala.    302.     (3)     Other  questions 
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raised  by  the  record,  not  passed  on  by  this  court,  elaborately 
discussed. 

L.  M.  Stone,  Willett  &  Hodo,  and  Waits  &  Sons,  contra. 
(1)  All  the  equities  between  the  parties  were  settled  by  the 
decree  of  July  21st,  18«S0.  It  was,  therefore,  a  final  decree, 
which  would  have  supported  an  appeal.  This  point  discussed, 
and  the  following  authorites  cited. — Bank  of  Mobile  v.  Holly 
6  Ala.  141 ;  Weatherford  v.  James,  2  Ala.  170 ;  Kennedy  v. 
Kennedy,  2  Ala.  571 ;  Bradford  v.  Bradley,  37  Ala.  453  ;  Gar- 
ner V.  Prewitt,  32  Ala.  13  ;  Jones  v.  Wilson,  54  Ala.  50,  and 
authorities  there  cited ;  Malone  <j6  Foote  v.  Marriott^  64  Ala. 
486  ;  Waldrop  v.  Carries,  62  Ala.  374 ;  Broiighton  v.  Wimherly, 
65  Ala.  549 ;  Tahyr  v.  Lorarice,  53  Ala.  543.  That  decre  hav- 
ing been  rendered  more  than  one  year  before  this  appeal  was 
taken,  the  assignments  of  error  based  thereon  should  be  stricken 
out  and  disregarded.  (2)  But  if  the  motion  to  strike  out  these 
assignments  should  be  overruled,  and  that  decree  should  be  re- 
viewed, it  is  contended  that  it  is  free  from  error.  Each  of 
the  notes,  on  its  face,  declares  that  it  was  given  "  in  part  pay- 
ment of  a  store-house  and  lot  known  as  the  Clitherall  lot," 
thereby  creating  an  equitable  or  contract  lien  on  the  lands  de- 
scribed therein. — Bryant  v.  Stephens,  58  Ala.  636. 

BRICKELL,  C.  J. — The  motion  to  dismiss  the  appeal,  and 
to  strike  out  the  assignments  of  error  relating  to  the  first  in- 
terlocutory decree,  must  be  overruled,  on  the  authority  of 
Walker  v.  Crawford,  70  Ala,  567. 

Tiie  promissory  notes  mad(3  l)y  Stringfellow,  payable  to 
Heard,  and  assigned  to  the  appellee,  on  their  face  express  as 
the  consideration  upon  which  they  were  given,  "  part  ])ayment 
for  a  store-house  and  lot,  known  as  the  Clitherall  lot."  The 
expression  or  recital  is  not  conclusive,  and  parol  evidence  is 
admissible  to  show  a  want  of  consideration,  or  any  other  addi- 
tional consideration  of  value.  General  or  particular  recitals  of 
consideration,  in  contracts  or  conveyances,  are  open  to  incjuiry, 
and  the  real  consideration  may  be  shown  to  support,  or  to 
modify,  or  to  defeat  Ihem. —  Wilkerson  v.  Tillman,  66  Ala. 
532.  It  is  clearly  shown,  and  is  undisputed,  that  the  real  con- 
sideration of  tlie  notes  was  not  only  the  purchase-money  of  the 
lands  designated,  but  the  purchase  of  another  parcel  of  lands; 
and  commingled  with  the  purchase  of  the  estate  of  the  payee 
in  the  lands,  was  the  purchase  of  his  interest  in  a  stock  of 
merchandise,  belonging,  as  did  the  lands,  to  a  partnership  of 
which  he  and  the  maker  of  the  notes  were  meml)er8.  The 
transaction  was  had  in  consummation  of  a  dissolution  of  the 
partnership,  and  the  contract  of  purchase  was  entire  ;  a  sale  of 
the!  estate  m  the  lands,  and  of  the  interest  in  the  merchandise, 
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for  a  s;ro88  sum,  a  special  value  or  price  not  having  been  fixed 
on  either  interest.  It  was  not  until  near  or  quite  eighteen 
months  after  the  sale,  and  after  the  making  of  the  notes,  that 
there  was  any  memorandum  of  it  I'educed  to  writing,  and  then 
both  parties  joined  in  the  execution  of  a  conveyance  of  the 
lands  to  the  wife  of  the  purchaser. 

The  vendor  of  lands,  not  parting  with  his  estate,  retains  it 
as  a  security  for  the  payment  of  the  purchase-money.  To  the 
contract  of  sale,  in  such  case,  all  the  essential  ingredients  of  a 
mortgage  attach.  The  only  remedy  of  the  vendee  to  acquire 
title  to  the  estate  is  in  equity  for  a  redemption,  or,  rather,  for 
a  specific  performance.  For  his  relief  a  court  of  equity  will 
not  intervene,  unless  he  aver,  and  if  the  averment  is  not  ad- 
mitted, prove  payment  of  the  purchase-money,  the  part  of  the 
contract  he  was  bound  to  perform.  And  if  the  vendee  fails 
to  pay  the  purchase-money,  the  court  will,  as  against  him,  en- 
force performance  of  the  contract,  by  decreeing  a  sale  of  tlie 
lands  for  its  payment. — Bankhead  v.  Oioen^  60  Ala.  457.  It 
was  in  this  relation  the  vendor  and  vendee  were  standing,  be- 
fore the  execution  of  the  conveyance  to  Mrs.  Stringfellow, 
Whether  while  in  this  relation  either  party  could  have  obtained 
specific  performance  in  a  court  of  equity,  or  the  terms  upon 
which  it  would  be  decreed,  is  not  a  question  now  involved. 

By  the  execution  of  the  conveyance,  the  relation  of  the 
parties  was  changed.  The  vendor  parted  with  his  estate  in  the 
lands — in  them  he  ceased  to  have  an}'  right — thereafter  he  had 
neither  a  jus  in  re,  nor  a  jus  ad  rem. — Bankhead  v.  Owen^ 
mipra.  iMie  conveyance  was,  however,  voluntary — for  it  the 
donee  gave,  and  the  donOr  received,  no  consideration.  It  is 
the  settled  law  of  this  State,  that  for  unpaid  purchase-money 
of  lands,  the  vendor,  though  he  makes  an  absolute  conveyance, 
has  and  retains  an  equitable  lien,  if  he  does  not  take  an  inde- 
pendent security,  unless  there  is  of  it,  either  expressly,  or  by 
implication,  a  waiver  or  discharge.  And  the  lien  will  be  en- 
forced against  the  vendee,  volunteers,  and  all  others  claiming 
under  him  with  notice — -against  all  persons  other  than  honafide 
purchasers  without  notice. — Bankhead  v.  Owen,  8up7'a,'  Simp- 
wn  V.  McCalli&ter,  56  Ala.  228.  When  only  the  personal  ob- 
ligation of  the  vendee  is  taken  for  the  payment  of  the  purchase- 
money,  in  the  absence  of  an  agreement  to  the  contrary,  the 
lien  is  presumed  to  exist,  and  the  burden  of  proof  is  on  the 
purchaser  to  establish  that,  in  the  particular  case,  it  has  been 
intentionally  displaced,  or  waived  by  the  consent  of  the  parties. 
*'  If  under  all  the  circumstances,  it  remains  in  doubt,  then  the 
lien  attaches.  The  difficulty  lies  in  determining  what  circum- 
stances are  to  be  deemed  sufiicient  to  repel  or  to  displace  the 
lien,  or  to  amount  to  a  waiver  of  it." — 2  Story's  Eq.  Jur.  §  1224. 
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The  whole  transaction  between  the  parties  must  be  considered, 
and  if  from  the  transaction  as  a  whole,  it  clearly  appears  the 
vendor  trusted  exclusively  to  the  personal  responsibility  of  the 
vendee,  and  did  not  look  to  the  lands,  the  existence  of  the  lien 
is  repelled. — Coster  v.  Bank  of  Georgia^  24  Ala.  37. 

The  vendor  of  personal  property,  parting  with  the  posses- 
sion, has  no  implied  or  equitable  lien  for  the  payment  of  the  pur- 
chase-money— he  must  look  alone  to  the  personal  responsibility 
of  the  vendee. — 1  Lead.  Cases  in  Eq.  502.  In  Russell  v.  Mc- 
Cormick,  45  Ala.  587,  this  court  decided  that  the  equitable 
lien  of  a  vendor  for  the  payment  of  the  purchase-money  of 
lands,  was  not  waived,  because  the  obligation  taken  for  its 
payment  included  the  price  of  personal  property  sold  at  the 
same  time,  when  the  sum  which  w^as  agreed  to  be  paid  for  the 
lands,  could,  by  reference  to  the  writings  the  parties  had  exe- 
cuted, or  by  reference  to  extrinsic  evidence,  be  ascertained  and 
distinguished.  There  seems  to  be  no  reasonable  ground  to 
doubt  the  correctness  of  the  decision.  The  mere  commingling 
in  the  written  obligation  for  the  payment  of  the  purchase- 
money,  of  the  price  of  personal  property  sold  at  the  same  time, 
and  to  be  paid  for  at  tlie  same  time  as  the  purchase-money  of 
the  lands,  indicated  only  that  the  parties  abstained  from  the 
ceremony  of  making  or  taking  two  obligations  or  evidences  of 
debt,  when  one  .would  suffice  for  all  their  purposes,  the  reduc- 
tion to  writing  of  the  fact  that  the  one  is  indebted  to  the  other 
in  a  specific  sum  of  money,  payable  at  a  time  certain.  In  such 
case,  the  parties  in  the  inception  and  consummation  of  the 
sale  distinguish  their  relations  as  vendor  and  vendee  of  real 
and  of  personal  property,  by  fixing  upon  each  species  of  the 
property  a  separate  price  and  value.  The  price  and  value  of 
each  is  matter  of  distinct  negotiation  and  agreement.  The 
note,  bond,  or  other  instrument  taken  for  the  aggregated  prices, 
is  not  the  debt  which  is  created,  but  merely  evidence  of  it,  and 
without  impairing  its  dignity  as  evidence,  there  can  be  inquiry 
into  the  fact  that  a  distinct  part  of  the  sum  expressed  as  owing 
to  the  vendor  was  the  purchase-money  of  the  lands.  The  fact 
being  ascertained,  if  there  be  not  circumstances  to  repel  the 
presumption,  the  lien  of  the  vendor  upon  the  lands  for  the 
payment  of  the  price  is  presumed  to  exist. 

In  the  present  case,  the  sale  is  of  real  and  personal  property, 
under  an  entire  contract  for  a  gross  sum.  There  is,  and  can 
be  no  lien  on  the  personal  property  by  operation  or  implica-* 
tion  of  law.  There  was  not  in  the  sale,  by  any  act  or  by  agree- 
ment of  the  vendor  and  the  vendee,  any  discrimination  irtade 
Ijetween  the  proportions  of  the  gross  sum,  which  was  to  be 
paid  for  either  personal  property  or  lands.  How  can  a  court 
discriminate,- and  pronounce  that,  upon  such  a  sale,  the  vendor 
Vol.  i.xxiii. 
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for  any  designated  part  of  tlie  gross  snm  has  a  lien  on  the  lands, 
and  for  another  specific'  part  has  not  ?  The  lien  exists  only  for  the 
payment  of  the  purcluise-money  of  the  lands.  It  is  raised  and 
implied  by  a  court  of,  equity,  for  the  protection  of  the  vendor, 
and  upon  its  maxim,  that  it  is  unconscientious  for  one  man  to 
get  and  keep  the  lands  of  another  without  paying  the  purchase- 
money.  But  when,  by  the  contract,  the  vendor  and  vendee  do 
not  distinguish  the  consideration-money  from  other  considera- 
tions, for  which  the  law  gives  no  lien  ;  when  the  considerations 
are  blended  and  combined,  and  it  is  impossible  without  resort- 
ing to  conjectural  inquiries  to  separate  them,  the  presumption 
must  be  that  the  vendor  did  not  look  to  the  lands  for  payment, 
but  relied  exclusively  on  the  personal  responsibility  of  the 
vendee. — McCandlish  v.  Keen,  13  Grattan,  615.  The  lien  not 
arising  by  implication,  or  operation  of  law,  but  its  existence 
being  repelled  by  the  nature  of  the  transaction,  any  other  right 
to  charge  the  lands,  dependent  upon  the  agreement  of  the 
parties,  must  be  manifested  by  writing — it  cannot  rest  in  parol. 
Patton  V.  Beecher,  62  Ala.  579.  The  parol  promise  of  String- 
fellow,  when  the  conveyance  was  executed,  that  Mrs.  String- 
fellow  would  for  his  notes  substitute  her  own,  and  his  verbal 
declaration,  that  there  was  or  would  be  a  lien  on  the  lands,  are 
insufficient,  if  they  had  been  averred  in  the  bill,  to  create  a 
trust  a  court  of  equity  can  enforce. 

It  is  unnecessary  to  consider  any  other  questions  the  case  is 
supposed  to  involve.  The  appellee  has  not  established  an 
equity  to  charge  the  lands,  and  the  decree  of  the  chancellor 
must  be  reversed  and  a  decree  here  rendered,  dismissing  the 
bill ;  and  he  must  pay  the  costs  in  the  court  of  chancery  to  be 
taxed  by  the  register,  and  the  costs  of  appeal. 


Huddleston  v.  Huey. 

Detinv-e. 

1.  Detinue;  when  actual  possession  sufficient  evidence  of  title  to  main- 
tain.— While  it  is  a  general  rule  that,  to  maintain  the  action  of  detinue, 
the  plaintiff  must  have,  at  the  commencement  of  the  suit,  a  general  or 
special  property  in  the  chattel  sought  to  be  recovered,  as  against  a  mere 
wrong-doer,  who  has  invaded  plaintifTs  possession,  a  recovery  may  be 
had  -on  the  plaintiff's  prior  possession,  accompanied  with  a  claim  of 
right. 

2.  Personal  property  of  a  decedent;  interest  of  distributee  merely  equit- 
able.— A  distributee  of  an  intestate's  estate  has  only  an  equitable  interest 
in  the  personal  property  belonging  to  the  intestate  at  the  time  of  his 
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death,  which  will  not  support  detinue,  the  legal  title  thereto  vesting  in 
the  personal  representative  when  appointed. 

3.  Delivery  essential  to  validity  of  gift  of  personal  property. — A  gift  of 
personal  property,  without  delivery,  is  ineffectual  to  pass  the  title  to  the 
<lonee. 

4.  Sale  of  personal  property  held  and  claimed  by  another  adversely  does 
not  pass  the  title. — A  sale  of  personal  property,  held  and  claimed  adversely 
by  another,  does  not  pass  the  legal  title,  but  operates  merely  as  a  trans- 
fer of  a  chose  in  action. 

Appeal  from  Macon  Circuit  Court,  * 

Tried  before  Hon,  James  E.  Cobb. 

This  was  an  action  of  detinue,  brought  by  Huey  against 
Huddleston  for  the  recovery  of  a  mule,  and  was  tried  on  issue 
joined  on  tlie  plea  of  the  general  issue,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintifif.  It  appears  from  the 
bill  of  exceptions,  that  one  Porter  died  intestate  owning,  and 
in  possession  of  the  mule,  and  leaving  no  debts,  and  no  ad- 
ministration had  been  granted  on  his  estate;  that  at  the  time  of 
his  death  his  widow  took  charge  of  the  mule,  all  the  heirs,- who 
were  of  age,  having  agreed  that  she  should  "'keep"  the  property 
of  their  father's  estate  as  long  as  she  lived  ;  that  afterwards  W, 
T,  Porter,  one  of  the  heirs,  borrowed  the  mule  from  the  widow, 
and  kept  it  a  few  months ;  that  one  of  the  mule's  legs  was 
broken  while  in  his  service,  and  he  gave  his  mother  another  in 
its  place;  and  that  afterwards  the  mule  "was  turned  .out  of  the 
field  and  it  went  off,"  and  the  plaintiff,  as  the  defendant's  testi- 
mony tended  to  show,  took  it  up  as  an  estray.  The  evidence 
further  tended  to  show  that  the  plaintiff  had  been  in  the  pos- 
session of  the  mule  for  ten  or  twelve  months  before  the  com- 
mencement of  this  suit,  claiming  it  as  his  own ;  and  that  the 
defendant  came  to  his  house,  in  his  absence,  and  took  the  mule 
away  against  the  consent  and  protest  of  plaintiff's  wife,  the  de- 
fendant stating  at  the  time  that  he  had  purchased  it.  The  evi- 
dence introduced  on  behalf  of  the  defendant  tended  to  show, 
that  W,  T,  Porter,  after  the  mule  had  broken  one  of  its  legs, 
gave  the  mule  to  a  negro,  who  gave  it  to  one  Whitehead,  but 
whether  these  gifts  were  made  before  or  after  the  mule  was 
turned  out  and  went  off,  is  not  shown ;  and  that,  after  the 
plaintiff  had  obtained  possession  of  the  mule,  the  defendant 
purchased  it  from  Whitehead.  It  is  not  shown  that  Porter  de- 
livered the  mule  to  the  negro  to  whom  he  gave  it,  or  that  the 
negro  delivered  it  to  Whitehead,  or  in  whose  possession  the 
mule  was  at  the  time  of  these  gifts.  The  value  of  the  mule 
and  of  its  hire  was  also  shown.  This  beinff  the  substance  of 
the  evidence,  the  court,  at  the  plaintiffs  written  request, 
charged  the  jury  that,  if  they  believed  the  evidence,  they  must 
find  for  him,  and  the  defendant  excepted. 

The  charge  given  is  here  assigned  as  error. 
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S.  B.  Paine  and  R.  H.  Abercrombie,  for  appellant. 

J.  A.  BiLBRO,  contra. 

SOMERVILLE,  J.— While  the  general  rule  prevails,  that 
no  plaintiff  can  maintain  an  action  of  detinue,  unless  he  pos- 
sesses, at  the  conmiencenient  of  the  action,  a  general  or  special 
property  in  the  chattels  sought  to  be  recovered,  it  is  not  of  uni- 
versal applicatron.  The  rule  is  otherwise,  where  a  mere  ?/'/'w?^- 
doer  is  concerned,  lie  is  not  permitted  to  question  the  title  of 
one  who  is  in  the  actual  possession  and  custody  of  the  goods, 
whose  possession  he  has  wrongfully  invaded  as  a  trespasser. 
Hence,  the  rule  obtains,  that  "the  naked  possession  of  goods, 
with  claim  of  right,  is  sufficient  evidence  of  title  against  one 
who  shows  no  better  right." — 2  Greel.  Ev.  §  637 ;  Gaffoi'd  v. 
Stearns,  51  Ala.  434,  442 ;  Miller  v.  Jones,  26  Ala.  247 ;  Folmar 
V.  Copeland.  57  Ala.  588. 

The  evidence  shows  that  the  plaintiff,  Huey,  had  been  in 
possession  of  the  mule  in  contention  for  ten  or  twelve  months, 
claiming  it  honajide  as  his  own.  The  defendant  had  gone  on 
plaintiff's  premises,  and  taken  the  mule  away  during  plaintiff's 
absence,  and  without  his  consent.  This  he  had  no  lawful 
right  to  do,  possessing,  as  the  testimony  shows,  no  title  to,  or 
property  in  the  mule,  upon  the  strength  of  which  he  could  have 
maintained  an  action  for  it.  The  animal  belonged  to  the  estate 
of  one  Porter,  deceased,  and  the  legal  title  would  repose  in  his 
personal  representative,  the  distributees  of  the  estate  having 
only  an  e<piitahle  interest  in  it. — Kelly  v.  Kelly,  9  Ala.  908 ; 
Vanderveer  v.  Alston,  16  Ala.  494. 

The  defendant,  as  we  have  said,  shows  no  title  authorizing 
the  unlawful  seizure  made  by  him.  The  mule  was  not  the 
property  of  Whitehead,  from  whom  he  undertook  to  purchase 
it,  the  evidence  failing  to  show  any  delivery  to  him  (White- 
head) by  his  immediate  donor,  from  whom  he  claimed  title  by 
^ift.  The  gift  could  not  be  effectual  without  a  delivery,  even 
if  the  donor  himself  had  title,  which  the  evidence  fails  to  show. 

At  the  time  of  defendant's  alleged  purchase,  moreover,  the 
property  was  in  plaintiff's  possession,  being  adversely  held  by 
him  under  honajide  claim  of  title,  and  the  bill  of  sale  would 
have  transferred  to  the  vendee  nothing  but  a  mere  chose  in  ac- 
tion, even  if  the  vendor  had  lield  the  legal  title. — 1  Brick.  Dig. 
52,  §  44. 

There  was  no  error  in  the  charge  of  the  court,  given  at  the 
request  of  the  plaintiff,  that  if  the  jury  believed  the  evidence 
they  must  find  for  the  plaintiff. 

Affirmed. 
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Trover. 

.  1.  When  oral  evidence  of  notice  of  tax  sale  admissible. — In  an  action  of 
trover,  in  which  tlie  plaintiff  relies  on  a  tax  title,  oral  evidence  of  the 
fact  and  contents  of  notices  of  sale,  posted  in  exposed  places  more  than 
a  year  before  the  trial,  is  admissible  for  him,  without  proof  of  loss  orde- 
fttriiction,  the  presumption  being  that  they  had  been  destroyed, 

2.  When  appointmetU  of  deputy  tax  collector  may  be  proved  by  parol. — 
The  tax  sale  in  such  case  having  been  made  by  deputy,  oral  evidence  of 
his  appointment,  although  shown  to  have  been  in  wanting,  is  admissible 
for  the  plaintifT',  such  appointment  being  a  collateral  question  in  thecase, 
to  which  the  strict  rule  of  primary  and  secondary  evidence  does  not 
apply.  ' 

3.  Jurisdiction  of  justices  of  the  peace  in  detinue;  when  former  recovery 
no  bar. — The  jurisdiction  of  justices  of  the  peace  in  actions  of  detinue  be- 
ing limited  to  fifty  dollars,  a  judgment  rendered  in  a  justice's  court  in 
such  action,  determining  the  right  to  property  of  greater  value,  is  without 
jurisdiction  and  void;  and  where,  on  the  trial  of  an  action  of  trover, 
brought  to  recover  damages  for  the  conversion  of  a  chattel  shown  to  be 
of  the  value  of  one  hundred  dollars,  the  circuit  court  ruled  out  evidence 
of  a  former  recovery  in  detinue  before  a  justice  of  the  peace,  offered  by 
the  defendant  in  bar  of  the  action,  on  appeal,  the  bill  of  exceptions  pur- 
porting to  set  out  all  the  evidence,  and  it  not  showing  that  any  proof  was 
offered,  that  "the  justice  had  jurisdiction,  this  ruling  of  the  primary  court 
Is  presumed  to  have  been  based  on  the  ground  of  want  of  jurisdiction  in 
the  justice,  and  is  free  from  error. 

4.  Personal  property  assessed  for  taxes ;  lien  on. — Where  a' tax-payer 
purchased  a  mule  in  February,  and,  by  his  own  act',  had  it  assessed  for 
taxes  as  his  property  for  the  year  in  which  the  purchase  was  made,  and 
allowed  tlie  assessment  to  stand  without  correction,  he  thereby  estopped 
himself  from  denying  his  liability  for  such  taxes  ;  and,  for  the  payment 
of  all  the  taxes  assessed  against  hiin  for  that  year,  a  lien  on  the  muleex- 

"  isted  under  the  statute,  which  was  superior  to  the  title  acquired  by  a 
subsequent  purchaser. 

6.  .Sale  of  personal  property  for  ta.re8;  when  notice  of  sale  a  compliance 
with  the  statute. — Tlie  words,  "in  the  precinct  in  which  such  delinquent 
resides,"  contained  in  the  statute  providing  for  posting  notices  of  the  sale 
of  personal  property  for  taxes  (Code,  §  415),  have  reference  to  the  tiine 
the  assessment  is  made,  "at  least,  in  the  ab.sence  of  actual  residence  in 
another  precinct  in  the  county"  at  the  time  of  sale ;  and  hence,  where  a 
tax-payer  removed  from  the  precinct  in  which  his  taxes  were  assessed, 
after  thev  became  delincjuent,  and  soon  thereafter  removed  from  the 
countv,  tfie  posting  of  notices  of  the  sale  of  personal  property,  levied  on 
after  his  removal  from  the  county,  for  unpaid  taxes,  in  the  i)recinct  in 
which  the  assessment  was  made,  is  a  sufficient  compliance  with  the 
statute. 

6.  Deputy  ta.v  collector  contemplated  by  statute. — The  statutes  of  this 
•State  contemplate  that  tax  collectors  may  have  deputies.     (Code,  §  412.) 
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Appeal  from  Greene  Circuit  Court. 

Tried  before  ITon.  Wm.  S.  Midd. 

Trover  bj  F.  Gaines  against  J.  P.  Rodgers,  to  recover 
damages  for  the  conversion  of  a  mule.  The  complaint  is  the 
only  pleading  disclosed  by  the  record.  The  plaintiff  claimed 
title  under  purchase  at  tax  sale,  and  the  evidence  introduced 
on  his  behalf  tended  to  show  the  following  facts :  On  23d 
March,  1880,  one  Curry,  then  residing  inTishabee  precinct  in 
Greene  county,  and  owning  the  mule  in  controversy,  regularly 
returned  it,  with  his  other  personal  property,  for  taxation  for 
that  year,  and  it  was  duly  assessed,  all  the  requirements  of  the 
law  touching  the  assessment  having  been  complied  with^ 
About  1st  January,  1881,  he  removed  from  said  precint  to  one 
adjoining,  where  he  resided  until  some  time  in  March  of  that 
year,  when  he  removed  from  the  county.  After  this,  his  taxes 
remaining  unpaid,  one  Henry  P.  Gaines,  the  "deputy  tax  col- 
lector for  Tishabee  beat,"  under  instructions  from  the  tax  col- 
lector levied  on,  and  took  possession  of  the  mule,  which  was 
then  in  the  possession  of  the  defendant  in  said  precinct,  who 
offered  to  pay  the  taxes  due  on  the  mule,  but  refused  to  pay 
the  other  taxes  which  Curry  owed ;  and,  after  posting  notices  of 
the  sale  at  four  public  places  in  Tishabee  precinct,  he  sold  the 
mule  at  public  outcry  for  taxes  and  costs,  and,  at  the  sale,  the 
plaintiff  became  the  purchaser,  to  whom,  on  his  paying  the 
amount  of  his  bid,  the  mule  was  delivered.  The  evidence 
further  tended  to  show  a  conversion  of  the  mule  by  the  defend- 
ant, and  that  it  was  worth  one" hundred  dollars. 

The  said  Henry  P.  Gaines  was  examined  as  a  witness  for  the 
plaintiff,  by  whom  the  plaintiff  offered  to  prove  that  the 
witness  was,  at  the  time  of  the  levy,  the  duly  appointed 
and  authorized  deputy  tax  collector  for  Tishabee  precinct.  The 
defendant,  having  shown  by  the  witness  that  his  appointment 
was  in  writing,  objected  to  the  introduction  of  the  offered- 
proof ;  but  his  objection  was  overruled,  and  he  excepted.  The 
plaintiff  was  also  allowed,  against  the  defendant's  objection,  to 
prove  by  this  witness  the  fact  that  notices  of  the  sale  were 
posted,  and  the  contents  thereof,  \vithout  other  proof  of  loss 
than  that  they  were  posted  in  places  exposed  to  the  weather 
more  than  a  year  before  the  trial,  and  that  he  had  not  since 
seen  them ;  and  to  this  ruling  the  defendant  excepted. 

The  defendant  offered  evidence  tending  to  show:  that  he 
bought  said  mule  early  in  the  year,  1881,  before  Curry  left  the 
county,  ai.d  paid  for,  and  took  possession  of  it,  without  any 
notice  or  knowledge  of  any  claim  of  lien  for  taxes,  and  that  he 
held  possession  of  it  until  it  was  taken  from  him  by  said  deputy 
tax  collector.  He  "then  offered  to  prove  by  the  justice's 
docket  and  the  original  papers  in  the  case,   that  when  Henry 
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P.  Gaines  took  possession  of  the  mule,  he  instituted  legal  pro- 
ceedings to  recover  it  from  Gaines  before  a  justice  of  the 
peace,  and  did  get  a  judgment  against  him  for  the  mule  before 
said  justice;  that  under  this  judgment  the  sheriff  took  the  mule 
from  the  plaintiff,  and  delivered  it  to  the  defendant,"  and  that 
the  judgment  was  rendered  before  the  sale,  but  the  seizure  by 
the  sheriff  was  after  the  sale.  On  plaintiff's  objection,  the 
court  refused  to  allow  this  proof  to  be  made,  and  the  defendant 
excepted.  The  defendant  also  offered  evidence  tending  to 
show  that  one  Little  owned  said  mule  during  1879,  and  until 
20th  February,  1881,  when  he  sold  it  to  Curry  ;and  that  during 
the  year,  1880,  and  up  to  the  time  he  left  the  county,  and 
afterwards,  Curry  had  in  the  county  other  property  out  of 
which  said  taxes  could  have  been  made. 

The  court  charged  the  jury,  ex  m£ro  motu.  in  substance,  as 
follows:  1.  That  while  Curry,  if  he  bought  the  mule  in  con- 
troversy in  February,  18S0,  was  not  required  by  law  to  in- 
clude it  in  the  return  of  his  property  for  taxation  for  that  year, 
yet,  if  he  did  so,  and  it  was  assessed  to  him,  he,  and  the  de- 
fendant, claiming  under  him,  were  thereby  estopped  from 
setting  up  that  it  M'as  not  included  in  his  assessment,  and  from 
denying  that  it  was  liable  for  his  taxes  for  that  year.  2.  That 
the  State  had  a  lien  on  all  property  for  the  payment  of  taxes ; 
and  if  the  mule  was  duly  assessed  as  Curry's  property  on  a  re- 
turn made  by  him,  and  it  was  regularly  sold  for  the  payment 
of  the  taxes  assessed  against  him,  and  the  plaintiff'  purchased  it 
at  the  sale,  the  title  thereby  acquired  would  prevail  oyer  that 
acquired  by  the  defendant  through  his  purchase  from  Curry, 
although,  at  the  time  of  the  purchase,  the  defendant  may  not 
have  had  any  notice  of  the  lien  on  the  mule  for  such  taxes. 
3,  That  if  Curry  had  removed  from  the  county  at  the  time  of 
the  levy  and  sale,  then  posting  notices  of  the  sale  in  Tishabee 
precinct  was  a  compliance  with  the  law  touching  the  posting  of 
notices  of  sales  of  personal  property  for  unpaid  taxes.  4.  That 
the  tax  collector  was  not  required  to  hunt  up  or  inquire  for 
other  property  belonging  to  Curry,  out  of  which  to  make  the 
taxes  owing  by  him,  but  that  he  had  the  right  to  levy  on  and 
sell  the  mule,  if  assessed  to  Curry  on  his  return.  To  each  of 
these  charges  the  defendant  excepted.  Other  exceptions  were 
also  reserved  by  him.  but  as  they  are  not  assigned  as  error,  or 
notice  by  this  court,  they  are  omitted  from  tliis  report. 

The  exceptions  to  the  rulings  of  the  circuit  court  on  the  ad- 
missibility of  evidence  above  noted,  and  the  charges  given  are 
here  assigned  as  error. 

Thos.  W.  Coleman,  for  appellant. 
Vol.  i.xxiii. 
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STONE,  J. — We  will  confine  our  rulings  to  the  errors  as- 
signed. 

There  is  nothing  in  the  objection  that  oral  evidence  was  ad- 
mitted of  the  fact  and  contents  of  the  posted  notices  of  sale. 
They  were  put  up  more  than  a  year  before  the  trial,  were  in 
exposed  places,  and  the  presumption  is  they  had  been  destroyed. 
Neither  was  there  error  in  allowing  oral  testimony  that  Gaines 
was  the  authorized  deputy  of  Eatman,  the  tax-collector.  It 
was  a  collateral  question  in  this  case,  to  which  the  strict  rule 
of  primary  and  secondary  evidence  does  not  apply. — Graham 
V.  LockhaH,  8  Ala.  9;  IGreenl.  on  Ev.  §  89.  See  also  lb.  %% 
83,  92.  ' 

An  alleged  former  suit  and  recovery  before  a  justice  of  the 
peace  were  attempted  to  be  shown  in  evidence  in  bar  of  this 
action.  This  testimony  was  ruled  out  at  the  instance  of  the 
plaintiff.  The  bill  of  exceptions  sets  out  all  the  evidence,  and 
it  was  neither  proved,  nor  offered  to  be  proved,  that  the  justice 
trying  the  cause  had  jurisdiction.  Justices'  courts  are  of  a 
class  called  limited  jurisdictions ;  their  jurisdiction  in  cases  of 
detinue  being  limited  to  fifty  dollars.  Any  judgment  of  a 
justice's  court,  attempting,  in  such  action,  to  determine  the 
right  to  property  of  greater  value  than  fifty  dollars,  would  be 
without  furisdiction  and  void. — 1  Whart.  on  Ev.,  §  795 ;  1 
Chitty's  PL,  m.  p.  459 ;  2  Ih.  422.  We  feel  bound  to  presume 
this  testimony  was  ruled  out  on  this  ground.  It  may  be  added 
that  on  the  trial  of  this  cause,  there  was  testimony  that  the 
value  of  the  mule  in  controversy  was  one  hundred  dollars,  and 
the  verdict  of  the  jury  shows  they  assessed  it  at  about  that 
sum. 

The  remaining  questions  depend  mainly  on  our  statutes. 
We  think  there  can  be  no  question  that  there  was  a  lien  on  the 
mule  for  the  unpaid  taxes  of  1880,  assessed  against  Curry,  the 
tax-payer.  He  had,  by  his  own  act,  had  that  mule  assessed  as 
his  property  for  that  year.  Allowing  the  assessment  to  stand 
without  correction,  he  estopped  himself  from  denying  his  lia- 
bility for  the  taxes  then  assessed.  It  may  have  been  that  when 
he  obtained  the  mule,  there  was  an  understanding  he  should  pav 
the  taxes  of  that  year.  Being  part  of  the  property  on  which 
the  taxes  were  assessed,  it  was  rendered  liable  for  their  pay- 
ment. 

It  is  urged  for  appellant  that  the  tax  sale  conveyed  no  title, 
because  the  property  was  not  advertised  in  the  proper  precinct. 
The  statute  says,  sales  may  be  made  "after  ten  days'  notice  by 
posting  bills  at  three  or*  more  public  places  in  the  precinct  in 
which  such  delinquent  resides,''     We  concede   a  compliance 
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with  this  statute  is  a  necessary  "condition  of  a  valid  sale. 
When  tiie  taxes  were  assessed  for  the  year  1880,  and  through- 
out that  3'ear,  Curry,  the  tax-payer,  resided  in  Tishabee  pre- 
cinct. He  was  assessed  in,  and  as  of  that  precinct.  Taxes  are 
assessed  and  classified  by  precincts,  and  tax-payers  are  put  in 
default  and  made  delinquent,  only  when  they  have  had  two 
opportunities  to  meet  the  tax-collector  in  the  precinct  in  which 
they  are  assessed.  All  the  statutory  provisions  indicate  that 
taxes  are  to  be  paid  and  collected  in  the  same  precinct  in 
which  they  were  assessed.— Code,  §§  376,  379,  388,  395,  408, 
421.  Curry,  the  tax-payer,  removed  to,  and  resided  in  an  ad- 
joining precinct  during  the  months  of  January  and  February, 
1881,  and  in  March  removed  from  the  county,  and  did  not 
return.  So,  when  the  property  was  seized  and  advertised,  he 
had  no  place  of  residence  in  the  county.  We  think  the  law 
was  substantially  complied  with  in  this  case.  To  hold  other- 
wise, would  be  to  declare  no  valid  sale  could  have  been  made, 
as  Curry  resided,  at  that  time,  in  no  precinct  in  the  county. 
We  think  the  words,  "  in  the  precinct  in  w^hich  such  delincpient 
resides,"  have  reference  to  the  time  the  assessment  was  made ; 
at  least,  in  tlie  absence  of  actual  residence  in  another  precinct 
of  the  county. 

Under  the  rules  laid  down  above,  there  was  nothing  in  the 
charges  given  that  could  have  done  the  defendant  any  harm. 

Our  statutes  contemplate  that  a  tax-collector  may  have 
deputies. — Code,  §  412. 

Athrmed. 


Morgan  v,  Casey,  Adm'r. 

Statutory  Heal  Action  in  the  Nature  of  Ejectment. 

1.  Administration  de  bonis  non;  presumption  in  favor  of  its  validity. 
While  it  is  true  tiiat  a  }?rant  of  adiuinistration  de  bonis  non,  when  tliere 
is  no  vacancy  in  the  aihuinistration,  in  void,  yet  the  rule  is  well  settled' 
that,  on  collat<fral  attack,  it  will  he  presumed,  from  the  exercise  hy  the 
probate  court  of  the  j)Ower  to  ap])oint  an  administrator  de  bonis  non,  that 
a  vacancy  did  exist,  unless  the  contrary  alHrmalively  appears. 

2.  Ejectment  tty  (ufuiinistrator  to  recover  lands  for  distribytion;  what  no 
defense. — An  adnunistrafor  havinji;  authority  under  the  statute  to  sell 
lands  for  «listrihution  as  well  as  for  the  payment  of  debts,  he  can  main- 
tain ejectment  apainst  strangers  hohiiuK  adversely  to  himself  and  the 
heirs,  to  recover  lantls  of  his  nitestate,  as  well  for  distribution  as  for  the 
payment  of  debts ;  and  hence,  it  is  no  defense  to  such  action,  that  all  the 
debts  have  been  paid,  or  are  barred  by  the  lapse  of  time. 

3.  Ejectment  by  administrator  de  bonis  non  to  recover  landa  sold  by  his 
Vol.  lxxiii. 
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predecessor,  but  not  conveyed;  payment  of  purehage-money  and  dulribution 
no  defense. — To  an  action  of  ejectment,  brought  by  an  administrator  de 
bonis  non  to  recover  lands  which  had  been  sold  by  his  predecessor  under 
an  order  of  the  probate  court,  but  of  which  no  conveyance  had  been  exe- 
cuted to  the  purchaser,  the  fact  that  the  i^urchase-money  had  been  paid 
to,  and  distributed  among  the  heirs,  by  his  predecessor,  is  no  defense, 
although  the  recovery  is  sought  for  the  i>uri)ose  of  distribution. 

4.  Statute  of  liuiildtions;  ivhen  possession  of  lands  is  and  is  not  pre- 
sumed to  he  adverse. — Before  the  payment  of  the  purchase-money  for 
lands  sold  by  an  administrator  or  executor  under  an  order  of  the  probate 
court,  the  j^resumption  is,  that  the  purchaser  does  not  hold  adversely  to 
the  heirs,  but  in  subordination  to,  and  in  continuous  recognition  of  their 
title;  but  after  the  payment  of  the  purchase-monev,  he  then  having  a 
perfect  etiuity,  and  being  no  longer  under  the  obligation  of  pecuniary 
duty  to  them,  his  possession  is  presumed  to  be  hostile  to  the  heirs,  and, 
if  continued,  without  interruption,  for  ten  years,  during  which  the  statute 
of  limitations  is  operative,  it  will  ripen  into  a  good  title. 

5.  Same;  suspension  of,  during  the  7ror. — It  is  the  settled  rule  in  this 
State,  that,  in  computing  the  time  necessary  to  create  the  bar  of  the 
statute  of  limitations,  the  period  elapsing  between  the  11th  day  of  Jan- 
uary, 1861,  and  the  2l8t  day  of  September,  1865,  must  be  excluded  on 
account  of  the  war. 

Appeai-  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

Tliis  Avas  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  John  T.  Casey  and  Z.  T.  Acker,  as  the  administra- 
tors de  bo7iis  no?i,  with  the  will  annexed,  of  Thomas  White, 
deceased,  against  Thomas  Morgan  and  Looney  Sanford  ;  and 
was  commenced  on  20th  December,  1875.  The  pleas  found 
in  the  record  are,  in  substance :  (1)  JVeicnques  administrators  ; 
(2)  the  general  issue  ;  (3)  the  statute  of  limitations  of  ten 
years ;  and  (4)  "  that  the  land  clainied  was  sold  by  the  execu- 
tors of  the  last  will  and  testament  of  plaintiffs'  testator,  and 
the  heirs  received  their  distributive  shares  thereof  in  full,  and 
receipted  in  full  therefor."  What  disposition  was  made  of 
these  pleas,  whether  demurred  or  replied  to,  is  not  shown  by 
the  record.  The  cause  was  tried  at  the  spring  term,  1882,  the 
trial  resulting  in  a  verdict  and  judgment  for  the  plaintiffs. 

The  facts  disclosed  by  the  evidence,  necessary  to  an  under- 
standing of  the  opinion,  are  substantially  as  follows:  The 
plaintiffs'  testator  died  in  1841,  seized  and  possessed  of  the 
land  sued  for,  and  leaving  a  last  will  and  testament,  which  was 
duly  probated  in  the  probate  court  of  said  county,  and  letters 
testamentary  issued  to  the  parties  therein  named  as  executors, 
in  1843,  In  1863,  the  land  was  sold  by  the  executors  under  a 
decree  of  the  probate  court,  on  a  credit  of  twelve  months,  to 
one  Stewart,  who  was  placed  in  possession  ;  and  in  the  same 
year  the  sale  was  reported  to,  and  confirmed  by  the  court.  It 
does  not  appear  from  the  record  that  any  report  was  made  of 
the  payment  of  the  purchase-money,  or  that  the  court  ordered 
title  to  be  made  to  the  purchaser,  or  that  any  deed  was  in  fact 
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executed.  The  defendants  claim  under  Stewart,  but  the  time 
when  he  sold  is  not  shown.  At  the  time  the  executors  sold 
the  land,  the  ''  heirs"  of  Thomas  White  were  of  age.  In  1864, 
one  of  the  executors  "  resigned,  and  ceased  to  be  executor  of 
said  will;"  and  on  22d  December,  1865,  the  remaining  execu- 
tor tiled  his  accounts  and  vouchers  for  a  settlement,  but  whether 
for  tinal  or  partial  settlement,  is  not  shown.  On  12th  Feb- 
ruary, 1866,  the  settlement  was  made,  and  the  balance  ascer- 
tained against  the  executor  was  distributed  among  the  heirs ; 
but  the  executor  was  not  discharged,  and  there  is  nothing  to 
indicate  that  the  settlement  and  distribution  were  intended  as 
final.  On  the  settlement  the  executor  charged  himself  with 
the  purchase-money  of  said  land,  and  it  entered  into,  and 
formed  a  part  of  the  l)alance  which  was  distributed  among  the 
heirs ;  but  it  is  not  shown  when  it  was  paid,  if  at  all,  the  only 
evidence  tending  to  show  payment  being  the  act  of  the  exec- 
utor in  charging  himself  tlierewith  on  said  settlement.  On 
26th  October,  1875,  the  plaintiffs  were  appointed  administra- 
tors de  hmiis  non,  with  the  will  annexed,  of  said  testator,  on 
the  written  application  of  some  of  the  heirs.  It  appears  from 
tliis  application  that  the  only  purpose  for  which  the  appoint- 
ment was  sought,  was  to  have  the  lands  of  the  testator  sold  for 
distribution.  It  was  not  shown  on  the  trial  that,  at  the  time 
of  this  appointment,  there  was  any  vacancy  in  the  administra- 
tion. 

Several  charges  were  given  at  recjuest  of  plaintiffs,  and 
others  were  requested  by  defendants  and  refused,  which  are 
here  assigned  as  error.  The  rulings  of  the  circuit  court,  em- 
bodied therein,  are  sufficiently  indicated  in  the  opinion. 

Sava(;e  &  Daniel,  for  appellants. 

Denson  «fe  DisQUE,  contra. 

SOMERYILLE,  J. — The  action  is  o^ie  of  ejectment  for  cer- 
tain lands  belonging  to  the  estate  of  Tliomas  White,  deceased, 
who  died  in  the  year  1841.  The  plaintiffs  were  appointed  ad- 
ministrators de  honiH  non  in  the  year  1875,  and  sue  in  their 
representative  (;apacity  to  recover  the  lands  for  the  purposes  of 
administration.  The  defendants  claim  the  lands  under  a  pur- 
chase made  by  one  Stewart,  from  whom  they  claim  to  derive 
title,  this  purchase  having  i)een  made  in  the  year  1863,  at  an 
executors'  sale  effected  under  an  order  of  the  probate  court  by 
George  W.  and  William  C.  White,  who  were  the  executors  of 
the  last  will  of  the  decedent,  Thomas  White,  having  been  ap- 
pointed and  qualified  as  such  in  the  year  1843. 

It  is  first  insisted  that  the  plaintiffs  can  not  recover  because 
Vol.  i.xxiii. 
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it  does  not  affirmatively  appear  from  the  record  that  there  was 
a  vacancy  in  the  administration  when  they  received  their  ap- 
pointment by  the  probate  court  in  1875 — there  being  no  evi- 
dence that  their  predecessors  liad  died,  resigned,  or  been  re- 
moved. It  is  true  that  unless  there  was  such  vacancy,  the 
second  appointment  would  be  void,  and  the  plaintiffs  could  de- 
rive no  power  to  sue  under  the  authority  of  their  letters  of  ad- 
ministration.— Ramho  V.  Wyatfs  Adm^r^  32  Ala.  363  ;  Ndson 
V.  Boijnton^  54  Ala.  368.  But  the  rule  has  often  been  an- 
nounced, and  is  now  well  settled,  that  when  the  probate  court 
exercises  the  power  to  appoint  an  administrator  de  bonis  non, 
it  is  always  to  be  presumed  ^rmay<zc?^,  on  collateral  attack, 
that  a  vacancy  existed,  unless  it  affirmatively  appear  to  the  con- 
trary. The  fact  being  jurisdictional,  and  its  existence  necessary 
in  order  to  authorize  the  court  to  exercise  the  power  of  appoint- 
ment, it  will  be  presumed  on  appeal  in  order  to  sustain  the  va- 
lidity of  the  proceeding  in  question. — Ikelheimerv.  Chapman! s 
Adm'r,  32  Ala.  676 ;  trray's  Adm\  v.  Cruise,  36  Ala.  559 ; 
Bean  v.  Chairman,  62  Ala.  58 ;  Burke  v.  Mutch,  QQ  Ala.  568 ; 
Chajjpell  V.  Williamson,  49  Ala.  153;  Sims  v.  Waters,  65 
Ala.  442.      • 

The  power  and  authority  of  a  personal  representative  over 
the  lands  of  a  decedent  are  well  delined  by  our  statutes,  and 
the  decisions  construing  them.  He  may  generally,  whether 
the  estate  he  represents  be  solvent  or  insolvent,  maintain  eject- 
ment, or' a  real  action  in  the  nature  of  ejectment,  for  the  re- 
covery of  the  lauds  of  his  testator  or  intestate. — Code,  1876, 
1 2588 ;  Russell  v.  Erioinh  AdmJr,  41  Ala.  292  ;  1  Brick. 
Dig.  625,  §  6.  This  right  is  referable  to,  and  based  upon  his 
statutory  authority  to  rent  the  lands  of  the  estate  ;  to  sell  them 
under  the  order  of  the  probate  court  to  pay  the  dehts  of  the 
decedent ;  and  to  sell  them  for  distrihution  among  the  heirs  or 
devisees.— Code,  1876,  §^  2446,  2447,  2449 ;  Cruikshank  v. 
Luttrell,  67  Ala.  318  ;  Goldingv.  Golding,  24  Ala.  129.  These 
several  powers  are  legitimate  methods  or  instrumentalities  in 
the  process  of  administration.  There  is  no  good  reason  why 
ejectment  can  not  be  maintained  against  any  one  else  than  the 
lieirs  or  devisees,  as  well  for  the  purpose  of  distrihution.  as  for 
the  payment  of  debts.  It  is  true  that  the  legal  title,  on  the 
death  of  the  testator  or  intestate,  descends  eo  instanti  to  the 
devisees  or  heirs  as  the  case  may  be ;  but  it  is  subject  to  be  di- 
vested for  the  purposes  of  administration.  And  even  though 
possession  be  recovered  by  the  personal  representative,  his  ap- 
plication to  sell  the  lands  to  pay  debts  may  be  contested,  and 
defeated  by  proof  that  there  are  no  debts  due  by  the  estate,  or 
that  the  personal  assets  are  sufficient  to  pay  them. — Davis  v. 
Tarver,  65  Ala.  98.  Or  where  the  sale  is  for  distribution,  the 
15 
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court  will  not  grant  the  order  to  sell  nnless  it  be  shown  that 
the  lands  "can  not  be  equitably  divided  among  the  heirs,  or  de- 
visees."—Code,  1876,  §  2449.  The  suit  here  instituted  by  the 
personal  representatives  of  the  decedent  is  not  against  the  heirs 
or  devisees,  but  presumably  in  their  interest  and  for  their 
benefit.  It  is  an  action  against  strangers  holding  adversely  to 
both  them  and  the  plaintiff's  testator.  It  is,  therefore,  imma- 
terial that  the  debts  are  barred  or  paid — an  inference  which  is 
fairly  deducible  from  the  lapse  of  more  than  twenty  years 
since  the  death  of  the  decedent. 

The  record  fails  to  show  that  the  executors,  who  sold  the 
lands  in  controversy  in  the  year  1863,  ever  executed  any  deed 
of  conveyance  to  the  purchaser.  The  legal  title,  therefore,  re- 
mained in  the  heii*s,  and  they  could  recover  possession  by  eject- 
ment from  the  purchaser,  or  any  one  holding  under  him.  For 
the  same  reason  an  action  at  law  would  lie  in  favor  of  the  per- 
sonal representative,  who  sues  for  possession  of  the  premises  in 
order  to  sell  for  the  purpose  of  distribution  among  those  en- 
titled.— Doe  V.  Hardy,  52  Ala.  291 ;  Crutkshank  v.  Zuttrell, 
67  Ala.  322. 

In  such  actions  the  equitable  title  can  not  be  interposed,  in 
courts  of  law,  to  defeat  the  legal  title.  Hence,  it  would  be  no 
defense  to  this  action  that  the  purchase-money  for  the  lands 
was  all  paid,  and  distributed  among  the  heirs  or  devisees  by  the 
executors  who  made  the  sale  under  the  authority  of  the  probate 
court.  Such  payment  would  not  operate,  at  law,  as  an  estoppel 
either  against  those  receiving  the  purchase-money,  or  against 
the  administrator  de  bonis  non. — Allen  v.  Kell^am,  69  Ala. 
442;  Collins  v.  Johnson,  57  Ala.  304;  Robertson  v.  Bradford, 
70  Ala.  385;   Whitehead  v.  Jones,  56  Ala.  152. 

Before  the  payment  of  the  purchase-money,  the  possession 
of  the  vendee,  and  of  those  claiming  under  him,  would  not 
presumptively  he  considered  as  adverse  either  to  the  heirs,  or 
the  executor.  The  iiolding  would  be  regarded  as  in  subordi- 
nation to.  and  continuous  recognition  of  the  vendor's  title. 
After*  such  payment,  however,  the  rule  would  h)e  otherwise. 
The  Vendee  then  having  a  perfect  equity,  it  is  presumed  that 
his  possession  is  hostile  to  tlie  vendor,  because  he  is  no  longer 
under  the  obligation  of  pecuniar}'  duty  to  him. — Potts  v.  Cole- 
man, 67  Ala.  221.  An  adverse  claim  of  title  by  the  vendee,  or 
those  claiming  under  him,  accompanied  by  an  open,  continuous, 
exclusive  and  uninterrupted  possession,  would  mature  into  a 
good  title,  if  it  prevailed  for  a  period  of  ten  years,  during 
which  the  statute  of  limitations  was  operative. — Barclay  v. 
Smith,  66  Ala.  230 ;  Smith  v.  Rohrts,  62  Ala.  83.  The  statute 
did  not  commence  to  run,  however,  until  after  the  payment  of 
the  purchase-money — tiie  exact  date  of  which  is  not  disclosed 
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by  the  record — and  not  earlier  than  the  2l8t  of  September, 
1865.  This  results  from  the  settled  rule  in  this  State,  that  in 
com})uting  the  time  necessary  to  create  the  bar  of  the  statute 
of  limitations,  the  period  elapsing  between  the  lltli  day  of 
January,  1861,  and  the  21st  day  of  September,  1865,  is  re- 
quired to  be  excluded. — Carter  v.  Carter'' s  Adm''r,5S  Ala.  365. 

The  court  properly  charged  the  jury  that  the  records  of  the 
probate  court  introduced  in  evidence  were  insufficient  to  show 
payment  of  the  purchase-money  at  a  time  ten  years  prior  to  the 
institution  of  the  present  suit,  and  its  other  rulings  were  in 
conformity  to  the  principles  which  we  have  announced  above. 

The  judgment  must"  be  affirmed. 


ll^right  V,  Strauss  &  Co. 

Action  at  Law  to  subject  Wife's  Statutory  Separate  Estate  to 
payment  of  Debt  contracted  for  Articles  of  Comfoi't  and 
Support  of  the  Household. 

1 .  When  sale  of  goods  complete  in  this  State. — Where  goods  are  pur- 
chased in  this  State,  the  sale  is  here  complete,  although,  in  pursuance  of 
instructions  given  by  the  purchaser,  they  are  shipped  to  him  at  his 
domicil  in  another  State. 

2.  Statute  giving  effect  to  the  bar  of  the  statute  of  limitations  of  another 
State  construed. — "the  statute  giAing  effect  to  statutes  of  limitations  of 
other  States  (Code  of  1876,  §  3237)  has  reference  only  to  contracts  made, 
or  to  acts  done  in  another  State,  and  can  not  be  extended  to  contracts 
made  within  this  State,  although,  at  the  time  of  making  the  contract,  and 
continuously  to  the  institution  of  the  suit,  the  party  to  be  charged  had 
his  domicil  in  another  State. 

3.  Same. — Hence,  the  statute  has  no  application  to  an  action  brought 
against  husband  and  wife  to  subject  the  wife's  statutory  separate  estate 
to  the  payment  of  a  debt  contracted  for  articles  of  comfort  and  support  of 
the  household,  etc.,  where  the  husband  and  wife,  at  the  time  the  articles 
were  purchased,  and  continuously  to  the  time  of  the  commencement  of 
the  suit,  resided  in  another  State,  and  purchased  goods  in  this  State, 
which,  by  their  instructions,  were  sent  to  them  at  the  place  of  their 
domicil,  the  salebehig  complete  within  this  State. 

4.  Statute  of  limitationi;  exception  against  parties  absent  from  State 
construed. — The  saving  of  the  statute  of  limitations  on  account  of  absence 
from  the  State  (Code  of  1876,  §  3234)  is  confined,  by  its  terms,  to  theper- 
•ional  absence  of  the  party  sought  to  be  charged  from  the  State ;  and 
hence,  the  continued  absence  of  husband  and  wife  from  this  State,  and 
residence  in  another  State  will  stop  the  running  of  the  statute  as  agaipst 
the  liability  of  the  wife's  statxitory  separate  estate  for  articles  of  comfort 
and  support  of  the  household,  etc.,  although  the  proceeding  for  the  en- 
forcement of  such  liability  is  a  proceeding  in  rem,  and  provision  is  made 
by  statute  for  service  on  both  husband  and  wife  by  pubHcation. 

5.  Wife's  statutory  separate  estate;  liability  of,  for  necessary  articles  of 
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clothing  for  minor  children  at  school. — The  wife's  statutory  separate  estate 
is  liable  for  necessary  clothing  for  her  minor  children,  purchased  by  the 

{)arents,  and  shipped  to  them  while  they  were  temporarily  absent  from 
lome  at  school. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  AVm.  S.  Mudd. 

This  was  an  action  under  the  statute  by  Strauss  &  Co.  against 
John  Y.  Wright  and  Georgia  H.  Wriglit,  his  wife,  to  subject 
certain  lands .  situate  in  «aid  county,  particularly  described  in 
the  complaint,  and  belonging  to  Mrs.  Wright  as  her  statutory 
separate  estate,  to  sale  for  the  payment  of  an  account  for  goods, 
wares  and  merchandise,  alleged  to  have  been  articles  of  com- 
fort and  support  of  defendants'  household,  etc.;  and  was  com- 
menced on  6th  December,  1880.  The  defendants  being  non- 
residents of  this  State,  residing  in  Tennessee,  service  on  them 
was  made  by  publication.  Tliey  appeared  by  attorney  and 
pleaded  (1)  the  general  issue,  (2)  the  statute  of  limitations  of 
three  years,  (3)  the  statute  of  limitations  of  six  years,  and  also 
the  following  special  pleas :  (4)  "  At  the  time  the  said  account 
was  contracted,  and  ever  since,  defendants  resided,  and  had 
their  home  and  domicil  in  the  State  of  Tennessee,  and  the 
statute  of  limitations  of  said  State  of  Tennessee  is,,  in  sub- 
stance, that  actions  on  open  accounts  and  accounts  stated  are 
barred,  if  not  commenced  within  six  years  after  the  cause  of 
action  accrued  ;  and  defendants  aver  that  the  contract  made,  or 
act  done,  which  fixed  the  liability  of  the  separate  estate  of  the 
defendant,  Georgia  PI.  Wright,  was  made  or  done  in  the  State 
of  Tennessee ;  and  the  said  demand  is  barred  by  said  s-tatute 
of  limitations  of  Tennessee  of  six  years."  And  (5)  '*  that  the 
articles  sued  for  were  articles  of  dress  furnished  defendants' 
infant  children,  while  temporarily  absent  from  home,  at  school 
at  a  seminary  many  miles  distant  from  the  place  of  defend- 
ants' residence,  which  articles  were  shipped  to  said  children  by 
plaintiffs,  on  orders  of  defendant,  John  V.  Wright,  from  Mo- 
bile, Ala.,  and  were  of  such  character  as  were  suitable  to  the 
degree  and  condition  in  life  of  defendants'  family,  and  for 
which  said  John  V.  Wright  was  responsible  at  common  law.'' 
On  the  first  plea  the  plaintiffs  joined  issue,  and  to  the  second, 
third  and  fourth  they  replied,  "  in  short,  by  consent,  that  the 
goods  in  the  account  sued  on  were  sold  by  the  plaintiff's  in  Mo- 
bile, Ala.,  where  they  were  doing  business,  to  defendant,  John 
V.  AVright,  and  shipped  to  him,  by  his  order,  in  the  State  of 
Tennessee,  and  there  received  bv  him  ;  and  plaintiffs  aver  that, 
at  the  time  said  goods  were  sold  us  aforesaid,  said  defendant 
resided  with  his  said  wife  and  family  in  the  State  of  Tennessee, 
and  has  continuously  resided  there  ever  since."  To  the  fifth 
plea  the  plaintiffs  demurred,  and  their  demurrer  was  sustained. 

Vol.  LXJiii 


1882.]  OF  ALABAMA.  229 

[Wright  V.  Strauss  &  Co.] 

Tlie  defendants  demurred  to  the  plaintiffs'  replication  to  the 
second,  third  and  fourth  pleas,  but  their  demurrer  was  over- 
ruled. The  cause  was  tried  on  the  issues  thus  made  up,  the 
trial  resulting  in  a  verdict  and  judgment  for  the  plaintiffs, 
from  which  the  defendants  prosecutea  this  appeal. 

As  recited  by  the  bill  of  exceptions,  "  the  plaintiffs  intro- 
duced evidence  tending  to  show  that,  during  the  years  1871 
and  1872,  and  continuously  since  then  to  the  present  time, 
the  defendants  were  husband  and  wife,  and  had  minor 
children,  and  resided  at  Columbia,  in  the  State  of  Tennessee  ; 
and  that  the  wife,  the  said  Georgia  H.  Wright,  owned  as  her 
statutory  separate  estate  under  the  laws  of  Alabama,  at  the 
time  the  debt  was  contracted,  and  continuously  until  now,  the 
lands  set  out  in  tlie  complaint;  that  during  the  said  years,  1871 
and  1872,  the  plaintiffs,  who  resided  and  did  business  as  mer- 
chants in  Mobile,  Alabama,  sold  to  the  defendant  John  V. 
Wright,  on  orders  received  from  him,  and  partly  on  orders 
from  Mrs.  Georgia  H.  Wright,  goods  to  the  amount  claimed 
in  the  complaint,  which  yet  remains  unpaid  ;  that  said  goods 
consisted  mostly  of  articles  of  wearing  apparel  for  the  use  of 
the  said  Georgia  H.  Wright  and  her  children,  Mrs.  Wright 
using  some  of  said  articles  exclusively,  and  individual  children 
of  defendants  using  others,  those  used  or  worn  by  one  not 
being  used  or  worn  by  the  others  ;  that  said  goods  were  shipped 
by  plaintiffs  from  Mobile,  in  part,  to  the  said  John  V.  Wright, 
at  Columbia,  Tenn.,  and,,  in  part,  to  certain  children  of  de- 
fendants, who  were,  at  the  time,  attending  a  boarding  school 
in  some  town  or  city  in  Tennessee,  distant  from  Columbia, 
where  defendants  resided.  There  was  also  evidence  tending  to 
show  that  said  goods  were  suitable  to  the  degree  and  condition 
in  life  of  the  defendants'  family,  and  were  such  as  the  husband, 
John  V.  Wright,  was  responsible  for  in  invitum  at  conmion 
law;  and  that  said  Wright  and  wife,  in  1873,  were  called  on 
by  plaintiffs,  at  their  residence  in  Columbia,  Tenn.,  and  ac- 
knowledged the  receipt  of  said  goods,  and  expressed  themselves 
as  pleased  with,  the  goods,  and  promised  to  pay  for  them. 
There  was  no  evidence  that  the  defendants  and  their  children, 
or  any  of  them,  kept  house,  or  lived  together  at  the  time  said 
goods  were  sold  ;  nor  was  there  any  evidence  on  the  subject, 
except  that,  when  the  goods  were  sold,  said  Wright  and  wife 
resided  at  Columbia,  Tennessee,  and  one  or  two  of  their  chil- 
dren were  off  at  school.  It  was  admitted  that  the  statute  of 
limitations  of  the  State  of  Tennessee  was  correctly  set  forth  in 
defendants'  special  plea,  numbered  4.  This  was  all  the  evi- 
dence in  the  cause." 

The  court  charged  the  jury,  ex  mei^o  motu,  as  follows :  1. 
"  If  the  wearing  apparel  sold  by  plaintiffs  to  the  defendants 
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was  purchased  partly  for  the  separate  and  individual  use  of  the 
wife,  and  partly  for  the  separate  and  individual  use  of  the 
infant  children  of  said  defendants ;  and  the  articles  purchased 
for  the  wife  were  suitable  only  for  her  use,  and  were  used  by 
her  separately  and  individually,  and  the  articles  purchased  for 
the  children  were  suitable  for  them  individually  and  were  used 
by  them  separately  and  individually,  and  were  not  such  as 
could  be  used  by  them  collectively,  the  separate  estate  of  Mrs. 
Wriglit  would  be  liable  for  such  articles,  if  they  were  such 
articles  as  would  be  suitable  to  the  degree  and  condition  in  life 
of  defendants'  family,  and  such  as  the  hu8l)and,  the  said  John 
V.  "Wright,  would  be  responsible  for  at  common  law,"  2.  "  If 
the  infant  children  of  the  defendant,  John  Y.  Wright,  and  his 
wife  were  temporarily  absent  from  home,  attending  scliool  at  a 
distant  point,  they  nevertheless  remained  a  part  of  the  defend- 
ants' household,  and  the  statutory  separate  estate  of  Mi's. 
Wright,  if  liable  at  all,  would  be  liable  to  the  same  extent  for 
the  o;oods  used  by  said  children,  as  if  said  children  had 
remamed  under  the  paternal  roof,  and  had  used  the  articles 
furnished  them,  while  actually  dwelling  under  the  paternal 
roof."  3.  "  If  the  defendant,  John  V.  Wright,  was  the  head 
of  a  fa^iily,  having  a  wife  and  infant  children,  and  they  lived 
together  as  one  family,  and  his  said  wife  and  children  were  de- 
pendent on  said  defendant  for  their  support  and  maintenance, 
the  family  relation,  thus  created,  would  constitute  a  household 
within  the  meaning  of  the  statute,  although  the  said  defendant 
may  not  have  kept  a  separate  house,  but  have  boarded,  with  his 
family,  in  a  house  kept  by  another."  4.  "  If  the  goods  in  the 
plaintiffs'  complaint  mentioned  were  sold  by  the  plaintiffs  to 
the  defendant,  John  V.  Wright,  in  the  city  of  Mobile,  Ala., 
and  were  forwarded  to  the  defendant  in  the  State  of  Ten- 
nessee, pursuant  to  his  order,  and  instructions,  and  said  defend- 
ant, at  the  time  said  goods  were  purchased  by  him,  lived  and 
resided  with  his  family  in  the  State  of  Tennessee,  and  has  con- 
tinuously resided  in  Tennessee  from  that  time  down  to  the 
present,  then  the  statute  of  limitations  of  Tennessee  would  be 
no  bar  to  this  action,  although  the  goods  were  used  by  the 
family  of  the  defendant  in  the  State  of  Tennessee,  and  not  in 
the  State  of  Alabama."  To  each  of  these  charges  the  defend- 
ants duly  excepted. 

The  defendants  also  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following  charges  requested  by  them  in 
writing  :  1.  "  That  it  is  only  for  articles,  which,  in  their  nature, 
are  used  in  common,  and  wliich  are  necessaries  of  the  house- 
hold in  its  collective  capacity,  the  separate  estate  of  the  wife 
is  chargeable."  2.  "If  the  jury  believe  from  the  evidence, 
that  a  part  of  the  articles  which  constitute  the  plaintiff's'  ac- 
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count,  were  furnished  to  a  child  or  children  of  the  defendants, 
while  said  child  or  children  were  away  from  home,  attending  a 
boarding  school,  and  that  said  school  was  situated  some  distance 
from  defendants'  home,  then  the  said  child  or  children  did  not 
constitute  a  member  or  members  of  the  household  of  defend- 
ants, and  plaintiffs  can  not  recover  for  the  amount  so  furnished 
said  child  or  children."  3.  "It  devolves  upon  the  plaintiffs  to 
prove  tliat  the  defendants  had  a  household^  tliat  is  to  say,  they 
kept  house,  or  kept  up,  as  their  home,  a  domestic  establisli- 
ment,  at  the  time  the  goods  were  furnished."  4.  "Articles 
furnished  for  individual  members  of  the  family  for  the  ex- 
clusive use  of  the  respective  members,  for  whom  the  same 
were  purchased,  do  not  constitute  a  charge  on  the  wife's  separate 
estate."  5.  "  That  the  liability  of  Georgia  H.  Wright's  separate 
estate  for  the  payment  of  the  demand  sued  for,  did  not  arise 
until  the  goods  reached  the  houseliold ;  and  the  defendants' 
household  being  in  Tennessee,  when  the  goods  reached  it,  the 
act  done,  which  fixed  the  liability  of  the  separate  estate,  was 
done  in  Tennessee,  and,  if  more  than  six  years  elapsed  since 
the  demand  was  due,  before  the  bringing  of  the  suit,  the  said 
demand,  as  to  said  Georgia  H.  Wright,  is  barred  by  the  statute 
of  limitations  of  Tennessee  of  six  years." 

The  rulings  above  noted  are  here  assigned  as  error.  • 

Head  &  Butlek,  for  appellants.  (1)  Under  the  evidence 
the  "  act  done  "  which  fixed  the  liability  of  the  separate  estate 
of  Mrs.  Wright,  was  necessarily  done  in  the  State  of  Tennessee. 
Mitchell  V.  Dillard  cfc  Jones,  57  Ala.  p.  321,  cited  and  discussed, 
and  applied  to  this  case.  Under  this  authority,  the  liability  of 
the  wife's  estate  can  only  arise  the  moment  the  goods  j[?«««  into 
the  household,  to  be  appropriated  to  the  uses  of  the  family.  At 
that  moment  of  time  and  no  sooner,  and  at  the  door  of  the  house- 
hold, and  at  no  other  place,  can  an  act  he  done,  or  an  event 
transpire,  which  fixes  the  liability.  If  the  goods  had  miscarried, 
after  shipment  from  Mobile,  there  could  certainly  have  been  no 
liability  on  the  wife's  estate.  It  seems  legally  impossible  for  a 
contract  to  be  made,  or  act  done  within  the  limits  of  Alabama, 
which  would  create  a  liability  on  the  estate  of  a  wife,  whose 
household  was,  at  the  time,  in  Tennessee,  under  the  statute  un- 
der consideration.  In  Lee  v.  Campbell,  61  Ala.  12,  it  is  held 
that  the  statute  barring  actions  on  open  accounts  applies ;  and 
this  defense  the  wife  can  make,  though  the  husband  has  given 
his  note  for  the  debt.  Even  the  wife  herself  can  not,  by  a  con- 
tract or  promise,  impair  the  running  of  the  statute. — Moore  v. 
Leseur,  18  Ala.  606 ;  Bumgardner  v.  Taylor,  28  Ala.  687.  It 
seems,  therefore,  that  section  3237  of  the  Code  applies,  and  that 
the  plaintiff's  demand  was  barred  "by  the  statute  of  limitations 
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of  Tennessee.  (2)  The  statutes  of  Alabama  of  three  and  six 
years  are  also  pleaded.  This  is  a  proceeding  in  rein.  The  suit 
must  have  been  brought  in  Greene  county,  where  the  lands  lie. 
More  than  three  yeare  before  suit  was  brougnt,  an  act  was 
passed,  providing  a  mode  of  service  on,  or  notice  to  non-residents 
in  such  cases. — Code,  §  2711.  Under  this  proceeding,  a  com- 
plete and  final  judgment  may  be  rendered  against  the  husband, 
and  the  wife's  estate.  It  is.  therefore,  insisted  that  section 
3234  of  the  Code  should  not  apply  to  Mrs.  Wriglit.  The  suit 
is  against  her  land,  and  not  against  her.  (3)  The  liability  of 
the  wife's  separate  estate  is  statutory  ;  and  the  statute  must  be 
strictly  construed.  "  It  is  only  for  articles,  which,  in  their 
nature,  are  used  in  common,  and  Avhich  are  necessaries  of  the 
household  in  its  collective  capacity^  the  separate  estate  of  the 
wife  is  chargeable;"  and  not  for  articles  for  an  individual  who 
may  constitute  one  meniher  of  the  household. — D\irden  v.  M,c- 
},Villiams,  31  Ala.  438 ;  Mitchell  v  Dillard,  57  Ala.  317. 

H.  M.  Judge  and  E.  Morgan,  contra.  (1)  The  court  prop- 
erly overruled  the  demurrer  to  the  replication  to  the  second, 
third  and  fourth  pleas.— Code  of  1876,  §  3234 ;  1  Stew.  & 
Port.  38.  (2)  Sending  a  child  from  home  to  school  can  not  so 
sever  it  from  the  family  as  to  exempt  the  statutory  separate 
estate  of  the  wife  and  mother  from  liability  for  necessary  cloth- 
ing, furnished  it  at  the  request  of  parents.  (3)  If  nothing  is 
a  -charge  on  the  wife's  separate  estate,  except  what  is  "  used  in 
common  by  the  household  in  its  collective  capacity,"  every 
article  of  apparel  in  the  family  must  be  worn  in  turn  by  the 
diiferent  members  of  the  household,  without  reference  to  fit  or 
figure.  So  of  food  and  medicine.  Such  a  construction  is  too 
narrow.  (4)  The  word  h&i/sehold  evidently  means  family. 
In  speaking  of  the  household,  we  refer  to  the  inhabitants,  not 
to  the  habitation.  T  he  latter  may  be  destroyed,  but  the  house- 
hold— the  family — in  its  relations  of  husband  and  wife,  and 
parent  and  child,  with  the  duties,  necessities  and  dependencies 
growing  out  of  those  relations,  exists  in  its  fullness  and  force, 
without  regard  to  locality  or  surroundings.  These  necessities 
and  obligations,  attaching  to  the  family  relation,  the  law  recog- 
nized and  provided  for  in  fixing  a  liability  on  the  separate 
estate  for  necessaries.  It  is  absurd  to  say  that  the  separate 
estate  is  liable  for  necessaries  only  so  long  as  the  family  live  in 
a  house,  wlien  the  necessity  for  food  and  clothing  exists  with- 
out any  .reference  to  house  or  other  shelter.  {5)  The  goods 
were  bought  and  sold  in  Mobile,  Alabama,  and  tlie  contract  is 
sued  on  in  Alabama,  the  defendants  residing  all  the  time  in 
Tennessee.  The  statute  of  limitation  of  Tennessee  did  not, 
therefore,  apply. — See  Jones  v.  Jcmes^  18  Ala.  25(». 
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BRICKELL,  C.  J. — 1.  Tlie  sale  was  complete  within  this 
State,  though  in  pursuance  of  instruction  the  ffoods  were  sent 
to  the  domicil  of  the  liusband  and  wife  in  Tennessee.  The 
title  to  the  goods  passed  by  the  sale ;  and  the  risk  of  accidents 
in  the  course  of  transportation  to  the  domicil  of  the  buyers  was 
their  risk,  and  not  that  of  the  sellers. 

Ev^ery  contract  for  articles  of  comfort  and  support  of  the 
household,  suitable  to  the  degree  and  condition  in  life  of  the 
family,  of  itself,  by  force  of  tne  statute,  creates  for  its  payment 
2i  prhna  facie  liability  upon  the  statutory  separate  estate  of 
the  wife ;  as  by  the  common  law  the  contract  of  the  wife, 
during  cohabitation,  for  necessaries  imposes  a  prima  facie 
liability  upon  the  husband. — Mitchell  v.  JJilla/rl,  57  Ala.  317. 
If  there  be  facts  or  circumstances  which  would  repel  the  pre- 
sumption of  liability,  in  either  case,  the  burden  of  proving  them 
rests  upon  the  party  asserting  their  existence. — Mitchell  v.  Dil- 
lard^  mipra.  The  contract  being  complete  within  this  State, 
there  is  no  room  for  the  operation  of  the  statute  of  limitations 
of  Tennessee.  The  general  rule  of  the  common  law  was  that,  as 
to  personal  contracts,  statutes  of  limitations  were  directed  against 
the  remedy,  and  did  not  affect  the  validity  of  the  contract.  There- 
fore, if  a  contract  was  made  in  one  State,  and  was  there  to  be 
j)erformed,  and  remedies  for  its  enforcement  were  pursued  in 
another  State,  the  statute  of  limitations  of  the  place  of  suit 
would  govern,  though  the  statute  of  the  State  in  M-hich  the 
contract  was  made,  and  was  to  be  perforn)ed,  had  operated  a 
bar. — Jones  v.  Jones,  18  Ala.  248.  The  Code  changes  this  rule 
of  the  common  law  to  this  extent,  that  if  a  contract  was  made 
or  an  act  done  in  another  State,  of  wliich  the  party  to  be  charged 
is  a  resident,  and  of  which  he  continues  a  resident,  until  by  the 
law  of  the  State  an  action  is  barred,  the  bar  shall  l)e  applied  \o 
an  action  in  this  State,  founded  on  the  contract,  or  for  the  doing 
of  the  act.— Code  of  1876,  §  3237.  The  statute  has  reference 
only  to  contracts  made,  or  to  acts  done  in  another  State,  and 
can  not  be  extended  to  contracts  made  within  this  State,  though 
at  the  time  of  making  the  contract,  and  continuously  to  the  in- 
stitution of  the  suit,  the  party  to  be  charged  had  his  domicil  in 
another  State. — Minniece  v.  Jeter,  65  Ala.  222. 

2.  The  remedy  for  the  enforcement  of  a  contract  for  articles 
of  comfort  and  support  of  the  household,  when  the  purpose  is  to 
subject  the  statutory  separate  estate  of  the  wife,  is  prescribed 
by  the  statute.  It  is  an  action  at  law  against  the  husband  alone, 
or. against  the  husband  and  wife  jointly.  If  the  action  is  against 
the  husband  only,  and  judgment  is  obtained,  upon  which  an  exe- 
cution is  returned  not  satisfied,  the  court  in  which  the  judg- 
ment is  rendered,  may,  on  motion,  of  which  the  wife  had  notice, 
order  her  separate  estate  to  be  sold  for  the  satisfaction  of  the 
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judgment.  The  notice  of  the  motion  may  be  given  by  publi- 
cation, if  the  wife  resides  out  of  the  State.  When  the  suit  is 
against  husband  and  wife  jointly,  if  either  or  both  of  them  re- 
side out  of  the  State,  notice  may  be  given  by  publication. 
Code  of  1876,  §§  2711-12.  The  judgment  which  is  rendered 
against  the  husband  is^  personal ;  while  that  which  is  rendered 
as  to  the  wife  is  not  personal.  Whether  it  is  rendered  in  the 
joint  suit  against  her  and  the  husband,  or  after  judgment  against 
liim  when  sued  alone,  on  motion  to  the  court,  it  is  a  judgment 
In  rem — a  judgment  of  condemnation  of  her  statutory  estate,  af- 
fecting and  binding  ordy  the  property  mentioned  in  it,  and  not 
other  property,  though  it  may  form  part  of  the  estate  subject 
to  the  statutory  liability. — Ravisies  v.  Stoddart^  32  Ala.  599. 
It  is  insisted  that  as  the  appellants  were  subject  to  suit  by  pub- 
lication, and  that  the  suit  i^,  as  to  the  wife,  a  proceeding  in  rem„ 
their  continuous  residence  in  another  State  will  not  prevent 
the  statute  of  limitations  of  this  State  from  operating  a  bar. 
We  can  not  yield  assent  to  the  proposition.  The  uniform  con- 
struction of  the  statute  of  limitations  has  been,  that  it  is  only 
personal  presence  within  the  State,  subjecting  the  party  to  the 
personal  service  of  process,  which  will  put  in  operation,  or  keep 
the  statute  alive. — Smith  v.  Bond,  8  A.la.  388 ;  State  Bank  v. 
Seaioell,  18  Ala.  616;  Crocker  v.  Clements,  2Z  Ala.  296; 
IJuss  V.  Central  Railroad  and  Banking  Company,  QQ  Ala.  472. 
The  saving  of  the  statute  is  confined  in  its  terms  to  the  per- 
sonal absence  from  the  State  of  the  party  sued  or  liaWe  to  suit. 
Code  of  1876,  §  3234.  In  this  respect  it  differs  from  the  stat- 
utes of  some  of  the  other  States,  tlie  savings  of  which  do  not 
extend  to  parties  absent,  yet  having  property  within  the  State. 
The  existence  of  property  in  the  State,  which  may  be  reached 
b^  attachment,  or  by  other  extraordinary  process,  or  the  exist- 
ence of  statutes  authorizing  the  conunencement  of  suit  by  con- 
structive notice,  can  not  enlarge  the  statutory  exception.  The 
savings  or  exceptions  of  the  statute  can  not  be  enlarged  or 
narrowed  by  implication  or  intendment. — Harwell  v.  Steele,  17 
Ala.  372.  Xon-residentsof  the  State  have  been  subject  to  suit  in 
equity  by  publication  for  a  long  period.  It  has  never  been 
supposed  tliat  when  sued,  they  could  invoke  the  bar  of  the 
statute  of  limitations,  as  if  they  were  and  had  been  resident 
citizens  of  the  State,  claiming  exemption  from  the  saving  of 
the  statute  because  of  residence  without  the  State. 

3.  The  purj)oseof  the  statute  in  fixing  alial)ility  upon  the  stat- 
utory estate  of  the  wife  for  articles  of  comfort  and  support. of 
the  hou.sehold,  as  has  been  often  said  in  this  court,  is  to  secure 
to  the  wife  and  cinldren  necessaries  suitable  to  their  condition 
in  life,  though  the  husband  may  not  be  of  ability  to  furnish 
them.  It  is  for  the  family  collectively,  as  composed  of  wife 
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and  children  legally  dependent  upon  the  husband  for  support 
and  maintenance,  the  statute  intends  making  provision, — Bur- 
den «.  Mc  Williams^  Hi  Ala.  438  ;  Eskridge  v.  Ditmars^  51 
Ala.  245.  The  temporary  absence  of  the  children  in  minority 
from  the  home  of  the  father  and  mother  does  not  change  their 
condition  of  legal  dependence — does  not  lessen  the  duty  to 
maintain  them  devolved  by  the  common  law  upon  the  father, 
oi'  the  statutory  liability  of  the  estate  of  the  mother  corre- 
spondent to,  and  co-extensive  with  the  connnon  law  duty  of 
the  father.  The  temporary  absence  works  no  change  whatever 
in  the  relations  of  the  children — they  continue  members  of  the 
family,  and  owe  to  the  parents  the  same  duties  which  ai"e  owing 
while  in  person  present  with  them  under  the  same  roof.  Such 
of  the  goods  as  were  purchased  by  the  parents,  and  supplied  to 
their  minor  children  absent  from  home  at  school,  were  as  essen- 
tially applied  to  the  uses  of  the  family,  as  if  they  had  been 
supplied  to  the  children  at  home.  P'or  such  purchases,  the 
estate  of  the  wife  is  liable  to  the  same  extent,  that  it  would 
have  been  liable,  if  the  children  had  been  at  home. 
The  judgment  of  the  circuit  court  is  affirmed. 


Sinimoiis  v.  Simmons. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Construction  of  will;  intention  of  testator  can  not  he  shown  by  parol. 
In  the  construction  of  a  will  parol  proof  of  the  testator's  intention  is  not 
admissible;  but,  as  aids  in  arriving  at  l>is  intention,  when  not  clearly 
expressed,  the  state  of  his  property,  and  other  attendant,  cognate  factK 
may  be  shown. 

2.  Same;  prorince  of  court  und  jury. — Where  parol  testimony  of  at- 
tendant, collateral  facts  is  introduced  in  aid  of  the  construction  of  a  will, 
whether  such  testimony  is  true,  is  a  question  for  the  jury ;  but  if  ad- 
mitted, or  when  proved  and  found,  the  influence  of  such  facts  as  factors 
in  interpreting  the  will  is  a  question  of  law  for  the  determination  of  the 
court. 

3.  Construction  of  particular  provisions  in  a  will. — A  testator  devised 
to  his  son  L.  the  west  half  pf  the  north-east  quarter  of  section  22 ;  anfl 
to  his  grandson  G.  "  all  of  the  south-west  (}uarter  of  section  15,  south  of 
the  creek,"  describing  it  by  boundaries,  and  supposed  to  contain  thirty- 
eight  acres ;  and  in  a  subsequent  clause  of  the  will  he  makes  this  devise : 
"To  my  wife  B.,  her  life-time,  and  at  her  death  to  iny  son  W.,  all  of 
section  22  on  the  south  side  of  the  creek,  except  thirty-eight  acres  given 
to  my  grandson  G."  No  lands  in  section  22  were  devised  to  G.,  th^e 
only  devise  to  him  contained  in  the  will  being  as  above  stated.  Held, 
in  a  statutory  real  action  in  the  nature  of  ejectment,  brouglit  by  W. 
against  L.  to  recover  that  part  of  the  west  half  of  the  north-east  quarter 
of  section  22,  which  lies  south  of  the  creek,  that,  in  the  absence  of  evi- 
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dence  of  the  state  of  the  testator's  property,  or  other  outside  collateral 
facts,  the  devise  to  W.  is  too  obscure  to  impair  the  clear  language  found 
in  the  devise  t>  L. ;  and  that  a  charge  given  by  the  primary  court,  in- 
structing the  jury  that  under  the  will  the  plaintifrwas  entitled  to  recover 
the  land  sued  for,  is  erroneous. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Luther  R.  SMitu,  Esquire,  Special  Judge. 

Tiiis  was  a  statutory  real  action  in  tlie  nature  of  ejectmen-t, 
brought  by  William  T.  Simmons  against  L.  Lavender  Simmons, 
to  recover  that  part  of  the  west  lialf  of  the  north-east  quarter 
of  section  22,  township  17,  range  2,  "  which  lies  south  of 
Double  Creek,"  or,  as  described  in  another  count,  "  which  lies 
on  the  south  side  of  the  creek,"  in  Marengo  county.  Both 
parties  claimed  under  the  will  of  Lewis  Simmons,  deceased, 
their  father,  which  was  probated  on  27th  March,  1878.  It  is 
not  shown  when  the  testator  died.  The  provisions  of  the  will 
bearing  on  the  questions  involved  are  sufficiently  stated  in  the 
opinion.  As  shown  by  the  evidence,  one  Rose,  a  surveyor, 
made,  at  defendant's  request,  a  survey  of  the  west  half  of  the 
north-east  quarter  of  section  22,  in  said  township  and  range, 
in  January,  1878,  and  ascertained  that  the  land  in  dispute,  con- 
taining about  fifty  acres,  and  lying  south  of  Double  Creek,  was 
embraced  in  that  subdivision.  On  the  death  of  his  father,  the 
defendant  went  into  the  possession  of  the  land  in  dispute, 
claiming  under  the  will,  and  he  continued  to  hold  possession 
up  to  the  time  of  the  trial.  The  rental  value  of  the  lands  was 
shown.  This  is  the  substance  of  the  evidence  disclosed  by  the 
bill  of  exceptions.  The  defendant  offered  to  prove  that  the 
testator,  during  his  last  illness,  in  speaking  of  the  disposition 
made  by  him  of  his  property,  stated  that  he  had  devised  the 
lands  in  controversy  to  the  defendant ;  but,  on  objection  of  the 
plaintiff,  the  court  refused  to  allow  this  proof  to  be  made,  and«» 
the  defendant  excepted.  The  court  charged  the  jury,  ex  Tnero 
raotu^  in  substance,  that  it  was  within  the  province  of  the  ^ 
court  to  construe  the  will  read  in  evidence ;  that  by  its  last 
clause  the  land  in  controversy  was  devised  to  the  plaintiff ; 
and  that,  if  they  believed  the  evidence,  they  must  return  a 
verdict  for  him.     To  this  charge  the  defendant  excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

J.  W.  Bush,  for  appellant,  cited  WiUiaraav.  CV-ary, 4  Wend. 
443:  1  Redf.  on  Wills,  pp.  420,  434,  439,  443-5,  451  ;  Smith 
V.  Bell,  6  Peters,  68;  35  N.  Y.  340;  Jh.  617 ;  2  Paige,  122; 
Criffsman  v.  Crlsmnan,  5  L"ed.498;  Walker  v.  Walker,  17  Ala. 
396  ;  Thranhei-  v.  Ingram,  32  Ala.  645  ;  2  Jar.  on  Wills,  50; 
1  Stew.  512;  2  Stew,  356. 
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Geo.  G.  Lyon,  ccmtra,  cited  19  Ala.  640;  26  Ala.  724 ;  56 
Ala.  490 ;  27  Ala.  307. 

STONE,  J. — Certain  ontside  facts,  it  would  seem,  might 
have  been  proved  in  this  case,  which  would  have  rendered  the 
construction  of  the  will  much  more  easy  and  satisfactory.  It 
was  not  competent  to  prove  the  intention  of  the  testator  by 
parol  proof.  It  was  competent,  however,  to  prove  the  state  of 
his  property,  and  any  other  attendant,  cognate  facts,  as  aids  in 
arriving  at  his  intention,  when  it  is  not  clearly  expressed.-  The 
truth  of  these  outside,  collateral  facts,  if  shown  by  parol  testi- 
mony, is  for  the  jury  to  determine.  Their  influence,  as  factors 
in  interpreting  the  instrument,  if  admitted,  or  when  proved 
and  found,  is  for  the  court.  In  Chamhersv.  Ringataff^  69  Ala. 
140,  we  declared  the  rule  in  such  cases.  The  presiding  judge 
should  instruct  the  jury  to  ascertain  if  certain  facts  are  proved 
to  their  satisfaction  ;  and  if  so  proved,  the  judge  informs  the 
jury  wh^t  the  meaning  of  the  writing  is.  Such  facts,  so  found 
by  the  jury,  enable  the  court  to  determine  the  proper  interpre- 
tation of  the  instrument.  The  form  of  such  charge  is :  If  you 
find  a  certain  fact  or  facts,  naming  them,  are  shown  to  exist, 
then  I  instruct  you,  as  matter  of  law,  that  the  writing  means 
so  and  so.  This  preserves  to  the  court  its  proper  function  of 
interpreting  writings. 

The  will,  in  the  present  case,  very  clearly  and  unmistakably 
'  devises  to  L.  L.  Simmons  the  west-half  of  the  nortli-east  quar- 
ter of  section  twenty-two  (22).  This  land  is  easily  located. 
It  subsequently  devises  to  S.  M.  Grigsby  "  all  of  s.  w.  \  of 
section  15,  south  of  the  creek,  commencing  at  Edmond- s  house, 
running  east  to  walnut  tree,  thence  to  creek,  supposed  to  con- 
tain 38  acres."  In  a  later  clause  in  the  will  is  tiiis  language : 
|ft"To  my  wife,  Barbara  W.  Simmons,  her  life-time,  and  at  her 
death  to  my  son,  W.  T.  Summons,  .  .  all  of  section  22  on 
the  south  side  of  the  creek,  except  38  acres  given  to  my  grand- 
son S.  M.  Grigsby."  It  is  known  that  section  15  adjoins  sec- 
tion 22  immediately  on  the  north.  It  is  also  known  that  tlie 
south-west  quarter  of  fifteen,  and  west-half  of  the  north-east 
quarter  of  twenty-two  do  not  adjoin.  The  devise  to  Grigsby  is 
of  lands  south  of  a  creek,  which  must  cross  section  15,  and  its 
course  must  be  somewhat  east  and  west.  The  devise  to  W.  T. 
Simmons  is  also  of  lands  on  the  south  side  of  a  creek.  Whether 
there  are  two  creeks,  or  whether  by  meandering  the  same 
creek  crosses  each  of  the  subdivisions,  the  record  does  not  in- 
form us.  The  description  in  each  of  these  two  bequests  calls 
for  a  common  designation — south  of  a  creek.  The  devise  to 
W.  T.  Simmons  contains  this  rather  remarkable  error.  It  gives 
him,  after  the  death  of  his  mother,  all  the  lands  the  testator  owned 
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in  section  22,  south  of  the  creek,  except  38  acres  given  to  S.  M. 
Grigsby,  when  no  land  in  section  22  had  been  given  to  S.  M. 
Grigsby.  We  have  then  tiie  case  of  a  clear,  unanibignous  de- 
vise of  an  accurately  described  parcel  of  land  to  one  son — the 
description  being  by  Government  survey — and  a  later  devise  in 
the  same  will  to  another  son,  of  lands  described  by  boundaries, 
which  tlie  proof  shows  takes  away  more  than  half  the  land  first 
specifically  devised.  In  the  first  devise,  the  description  gives 
no  evidence  of  error.  In  the  last,  there  is  an  error  of  descrip- 
tion patent  on  the  face  of  the  will.  In  1  Redf.  on  Wills,  434, 
is  this  language :  "  A  clearly  expressed  intention  in  one  portion 
of  the  will  is  not  to  yield  to  a  doubtful  construction  in  any 
other  portion  of  the  instrument." — Corrigan  v.  Kienian^  1 
Bradf.  Sur.  208;  Smith  v.  Bell,  6  Pet.  68. 

If  there  had  been  proof  that  Lewis  Simmons,  the  testator, 
owned  other  lands  in  excess  of  38  acres,  lying  in  section  15, 
south  of  the  creek,  this  would  have  been  a  strong  confirmative 
circumstance,  tending  to  show  the  testator  spoke  of  section  22, 
when  he  meant  15,  and  would  operate  as  a  devise  of  all  of  sec- 
tion 15,  south  of  the  creek,  less  Grigsby's  38  acres,  to  W.  T. 
Simmons.  If  the  testator  owned  no  such  excess  in  section  15,  this 
would  leave  the  error  and  ambiguity  of  the  will  unexplained. 
So,  the  (juantity  of  land  he  owned  in  section  22,  its  location, 
and  the  number  of  creeks  and  places  of  their  crossing,  may  all 
shed  light  on  the  intention  of  the  testator.  In  the  absence  of 
other  proof  than  that  shown  in  this  record,  we  think  the  devise 
to  W,  T.  Simmons  is  too  obscure  to  impair  the  clear  language 
found  in  the  devise  to  L.  L.  Simmons. 

Reversed  and  remanded. 


Jenks  V.  Terrell,  Adm'r, 

Settlement  of  Administration  on  Decedent^ a  Estate  in  Probate 

Court. 

1.  SctUement  of  administrator^ »  accounts;  ivhen,  lie  is  not  rhargenhle  ivith 
personal  properUj  converted  by  the  vudoiv. — On  settlement  of  his  administra- 
tion, an  administrator  is  not  chargeal)le  with  the  value  of  personal  prop- 
erty lM"longin>»  to  his  intestate  at  the  time  of  his  death,  whii-h  was  taken 
jjoBsession  of,  and  converted  by  the  widow  l)efore  the  grant  of  adminis- 
tration, ancl  which  he  made  no  effort  to  recover,  when  the  value  of  the 
property  was  less  than  the  amount  exempt  to  her  and  minor  children 
un(ler  the  statute  of  force  at  the  time  of  the  intestate's  death. 

2.  Rent  of  plantation  connected  with  decedent's  dwelling;  when  admiji- 
istrntor  not  liable  for. — Until  dower  is  assigned,  the  widow  is  entitled  to 
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the  possession  of  the  plantation  connected  with  the  dwelling  in  which  tlie 
deceased  husband  resided  at  the  time  of  his  death,  and  to  the  rents  issu- 
ing therefrom  ;  and  hence,  the  administrator  is  not  chargeable  with  such 
rents,  when  he  has  not  been  guilty  of  laches  in  having  dower  assigned. 

3.  Sale  of  land  by  administrator;  when  widow  can  not  claim  part  of 
proceeds  in  lieu  of  dower. — On  a  sale  of  a  decedent's  lands  by  the  admin- 
istrator under  an  order  of  the  probate  court,  the  court  lias  no  authority 
to  decree  the  widow  compensation  in  lieu  of  dower  out  of  the  proceeds 
of  the  sale,  when  she  did  not  file  her  consent  in  writing  before  the  sale, 
that  her  dower  might  be  sold  w'th  the  reversion. 

4.  Credit  claimed  by  administrator  on  settlement;  burden  and  degree  of 
proof,  when  contested. — AVhen  an  administrator  claims  a  credit,  on  set- 
tlement of  his  administration,  for  moneys  expended  by  him  in  the  paj'- 
ment  of  a  debt  claimed  to  have  been  coiitracted  or  incurred  by  his  intes- 
tate, the  burden  of  proving  the  debt,  if  contested,  rests  on  him,  and  he 
must  prove  it  by  the  same  degree  of  evidence  the  creditor  would  have 
been  compelled  to  produce,  if  he  had  been  forced  to  an  action  for  its  re- 
covery ;  and  he  must  also  prove  the  fact  of  its  payment,  if  that  fact  be 
put  in  issue. 

.5.  General  objection  to  evidence;  when  properly  orerruled. — A  general 
objection  to  the  admissibility  of  evidence  ought  not  to  be  entertained, 
unless  the  whole  evidence  to  which  it  is  directed,  is  inadmissible ;  and 
hence,  it  is  properly  overruled,  whenjjartof  the  evidence  is  admissible. 

6.  When  administrator  may  reimburse  widow  for  debts  paid  by  her.-^—li 
the  widow,  before  a  grant  of  administration  on  her  deceased  husband's 
estate,  pay  debts  which  are  just  and  subsisting  demands  against  the  es- 
tate, and  which  a  rightful  representative  ought  to  have  paid,  she  is  en- 
titled to'stand  in  the  place  of  the  creditor  or  creditors  to  whom  the  pay- 
ments were  made;  and  an  administrator,  subsequently  appointed,  is  en- 
titled to  a  credit,  on  settlement  of  his  accounts,  for  moneys  expended  bj' 
him  in  reimbursing  her  for  the  amounts  so  paid  by  her. 

7.  Proof  of  receipt  attested  by  subscribing  witness;  how  made. — The  at- 
testing witness  to  a  receipt  offered  in  evidence  must  be  called,  or.  his  ab- 
.sence  accounted  for,  before  other  evidence  of  its  execution  is  admissible. 

Appeal  from  Talladega  Probate  Court. 

Tried  before  Hon.  Wm.  H.  Thornton. 

In  the  matter  of  the  final  settlement  of  the  administration 
of  AVilliam  S.  Terrell  upon  the  estate  of  Joseph  Jenks,  de- 
ceased. 

Joseph  Jenks,  the  decedent,  departed  this  life  intestate  on 
13th  January,  1874,  seized  and  possessed  of  real  and  personal 
property,  and  leaving  surviving  him  his  widow,  E.  J.  Jenks, 
who  afterwards  intermarried  with  one  Wm.  Breedlove,  and 
several  children,  some  of  whom  were  minors  of  tender  years ; 
and  on  or  about  20th  August,  1880,  William  S.  Terrell  was  ap- 
pointed the  administrator  of  said  estate  by  the  said  probate 
court.  The  personal  property  belonging  to  the  decedent  at  the 
time  of  his  death,  consisting  of  household  and  kitchen  furni- 
ture, corn,  horses  and  cattle,  of  the  value  of  less  than  $1000, 
went  into  the  possession  of,  and  was  used  and  converted  by  the 
widow,  long  prior  to  the  grant  of  administration.  The  admin- 
istrator made  no  effort  to  recover  this  property,  or  its  value. 
On  2d  September,  1880,  the  administrator  filed  in  said  court 
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his  petition  for  a  sale  of  the  lands  belonging  to  said  decedent 
for  division  among  the  heirs;  and  on  22d  Xovember,  1880,  an 
order  was  duly  entered,  authorizing  the  sale  of  the  lands  for 
the  purpose  stated  in  the  petition,  under  which  they  were  sold 
on  2l8t  De(;ember,  1880,  for  the  sum  of  81800,  one-half  cash, 
and  the  balance  on  a  credit  of  twelve  months,  with  interest 
from  date.  The  sale  was  reported  to,  and  confirmed  by  the 
court,  and  afterwards,  the  purchase-money  having  been  full}' 
paid,  title  was  made  to  the  purchaser  under  the  order  of  the 
court.  The  administrator  having  filed  his  accounts  and  vouch- 
ers for  a  final  settlement  of  his  administration,  the  settlement 
was  had,  and  distribution  decreed,  on  3d  August,  1882 ;  and 
from  the  decree  rendered  on  that  settlement  this  appeal  was 
taken. 

The  purchase-money  for  the  land  sold  by  the  administrator 
was  the  only  item  of  debit  on  his  account ;  and  among  the 
credits  claimed  by  him  were,  (1)  an  "amount  allowed  the  wid- 
ow of  decedent  by  the  probate  court  in  lieu  of  dower,"  §250 ; 
and  (2)  an  amount  ''  paid  over  to  the  widow  for  moneys  ex- 
pended by  her  in  payment  of  the  debts  of  the  deceased," 
SlOll.48.  On  the  settlement,  James  H.  Jenks,  one  of  the 
heirs  and  distributees,  moved  to  charge  the  administrator  (1) 
with  the  value  of  the  personal  property  owned  by  the  decedent 
at  the  time  of  his  death,  and  which  went  int«  the  possession  of, 
and  was  used  and  converted  by  the  widow,  as  above  stated  ;  (2) 
with  the  rent  of  said  lands  for  the  year,  1880;  and  (3)  witn 
§200  alleged  to  have  been  paid  to  the  administrator  by  the  pur- 
chaser of  the  lands,  as  part  of  the  purchase-money,  not  reported 
or  accounted  for  by  the  administrator.  It  appears  from  the  evi- 
dence set  forth  in  the  bill  of  exceptions,  that  the  lands  sold  con- 
sisted of  a  plantation  on  which  the  decedent  and  his  family  re- 
sided at  the  time  of  his  death  ;  that  after  his  death  she  tookJ© 
possession,  and  continued  therein  until  the  lands  were  sold,  cul- 
tivating them  herself  for  the  two  years  next  after  her  husband's 
death,  and  renting  them  out  for  the  balance  of  the  time,  receiv- 
ing and  using  the  rents,  as  she  testified,  in  supporting  herself 
and  her  minor  children  ;  and  that,  not  being  satisfied  with  the 
amount  for  which  the  lands  were  sold,  the  widow  jabjected  to 
the  6i*\e,  and  threatened  to  contest  it,  when  the  purchaser  offered  . 
to  pay,  and  did  pay  her,  througii  the  administrator,  8200,  sImj 
executing  to  the  adn)inistrator  a  receipt  therefor,  to  be  accounted 
for  "on  final  settlement  between  him  and  myself."  It  does  not 
appear  that  the  widow  filed  in  court,  prior  to  the  sale  of  the 
lands,  her  consent  in  writing  that  her  dower  interest  in  them 
should  be  sold.  The  probate  court  overruled  tiie  motions  to 
charge,  and  the  said  James  II.  Jenks  duly  excepted.  On  the 
petition  of  the  widow,  the  court  decreed  her  a  designated  amount, 
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in  addition  to  the  8200  which  she  had  received  from  the  pur- 
chaser, as  "an  equivalent  for  her  dower  interest  in  said  land," 
and  allowed  the  same  as  a  credit  to  the  administrator  ;  and  to 
this  ruling  of  the  court  said  Jenks  excepted. 

The  said  James  H.  Jenks  also  contested  the  item  of  credit 
claimed  for  moneys  paid  to  the  widow,  §1011.48;  and  in  sup- 
port of  the  correctness  of  the  item  as  a  credit,  the  administra- 
tor introduced  an  itemized  account  of  the  moneys  disbursed  by 
the  widow  for  said  decedent,  and  examined  her  as  a  witness. 
The  opinion  does  not  render  it  necessary  to  set  out  her  evi- 
dence. The  bill  of  exceptions  recites  that  "James  H.  Jenks 
objected  to  the  admission  of  the  account  of  Mrs.  Breedlove, 
offered  by  the  administrator  in  support  of"  said  item,  "and  ob- 
jected separately  to  each  separate  sentence  of  Mrs.  Breedlove's 
testimony  in  reference  to  said  account,  because  said  account, 
and  the  testimony  in  reference  thereto  were  illegal,  irrelevant 
and  incompetent  testimony,  and  because  the  evidence  offered 
did  not  show,  or  tend  to  show  a  proper  charge  against  the  es- 
tate of  Joseph  Jenks  ;"  and  that  the  "court  overruled  each  of 
said  several  objections,  and  admitted  the  evidence ;  and  to  the 
overruling  of  each  of  said  objections  the  said  James  H.  Jenks 
separately  excepted." 

The  bill  of  exceptions  further  recites  that  Mrs.  Breedlove, 
the  widow,  in  her  own  behalf,  after  proving  a  release  to  her 
by  several  of  the  heirs  of  their  interest  in  the  estate,  founded 
on  a  valuable  consideration,  was  also  allowed  to  read  in  evi- 
dence, against  the  objection  of  the  said  James  H.  Jenks,  two 
receipts,  purporting  to  have  been  signed  by  him  in  the  presence 
of  a  subscribing  witness,  for  property  and  money  received  by 
him  "from  his  father's  estate,"  aggregating  more  than  his  dis- 
tributive share  of  the  balance  ascertained  to  be  in  the  hands  of 
the  administrator  for  distribution  ;  she  testifying  that  he  signed 
the-  receipts  in  her  presence.  To  this  ruling  the  said  contestant 
also  excepted. 

The  rulings  above  noted,  with  others,  are  here  assigned  as 
error. 

Heflin,  Bowden  &  Knox,  for  appellant. 

Bradford  &  BishOp,  contra. 

BRICKELL,  C.  J.— 1.  It  is  insisted  by  tlie  appellant  that 
the  administrator  should  have  been  charged  with  the  personal 
property  owned  by  the  intestate,  which  passed  into  the  posses- 
sion of  the  widow,  and  was  converted  by  her  before  the  grant 
of  administration.  The  property  was,  under  the  statute  of 
force  at  the  death  of  the  intestate,  exempt  to  the  widow  and 
16 
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minor  cliildren,  as  its  value  did  not  exceed  one  thousand  dol- 
lars (Paniph.  Acts,  1872-3,  pi  64);  and  she  was  entitled  to  re- 
tain and  use  it. 

2,  The  claim  to  charge  the  administrator  with  the  rente  re- 
ceived by  the  widow  was  properly  disallowed.  These  rents  (as 
we  understand  the  bill  of  exceptions)  issued  out  of  the  planta- 
tion connected  with  the  dwelling  in  which  the  intestate  resided 
at  his  death.;  and  to  them  the  widow  was  entitled,  her  dower 
not  having  been  assigned.  The  administrator  could  not  have 
recovered  them  from  her,  and  can  not  be  charged  with  them. 
Nor  could  he  have  set  them  off  against  any  claim  or  demand 
of  the  widow  for  money  she  may  have  expended  in  paying  the 
debts  of  the  intestate."  The  statute  (Code  of  1876,  §  2238) 
confers  on  the  widow  the  uncjualiiied  right  to  keep  possession 
of  the  dwelling  and  plantation  connected  therewith,  until  dbwer 
is  assigned  her.  The  object  of  the  statute  is,  that  free  from 
molestation  she  may  take  its  rents  and  profits,  until  the  per- 
sonal representative,  or  the  heir  shall  become  the  actor,  and 
assign  to  her  the  dower  to  which  she  is  entitled. — Shelton  v. 
Carrol^  16  Ala.  148.  And  if  these  rents  had  been  received 
by  the  administrator,  the  widow  could  have  recovered  them 
from  him. — Perrinev.  Perrine^  35  Ala.  644.  Having  received 
them,  she  was  entitled  to  retain  them  against  any  claim  he 
could  have  preferred.  An  administrator  is  authorized  to  in- 
stitute proceedings  for  the  assignment  of  dower  to  the  widow. 
The  authority  involves  the  duty  of  its  exercise  whenever,  from 
a  deficiency  of  personal  assets  to  pay  debts,  there  is  a  necessity 
for  him  to  intercept  and  take  the  rents  and  profits,  or  to  sell 
the  lands  for  the  payment  of  debts.  And  if  for  a  considerable 
time  he  should  delay  the  institution  of  proceedings  for  the  as- 
signment of  dower,  suffering  the  widow  to  remain  in  the  ex- 
clusive pernancy  of  the  rents  and  profits,  he  would  be  guilty 
of  laches  in  the  performance  of  duty,  and  liable  for  the  loss. re- 
sulting to  those  having  rights  and  interests  affected. — Benagh 
V.  Turrentiiie^  60  Ala.  557.  But  there  is  no  room  for  the  im- 
putation of  laches  to  the  appellee  in  this  respect.  All  the 
rents,  except  the  rent  accruing  for  the  current  year,  liad  been 
received  by  the  widow  before  the  grant  of  administration  ;  and 
without  delay,  after  obtaining  administration,  the  ajipellee,  l)e- 
fore  the  expiration  of  the  current  year  and  the  falling  due  of 
the  rent,  under  an  order  of  the  court  of  probate,  u)ade  sale  of 
the  land.  The  whole  duty  resting  upon  him  in  reference  to 
tiie  lands  was  performed  by  the  sale,  when  it  was  reported  to, 
and  confirmed  by  the  court  of  probate. 

3.  The  court  of  probate  was  in  error,  in  decreeing  to  the 
widow  compensation,  or  an  equivalent  for  her  dower  in  the 
lands.     Tlie  court  is  not  authorized  to  decree  such  compensa- 
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tion,  except  when,  before  the  sale  of  the  lands  by  the  personal 
representative  under  the  order  of  the  court,  tlie  widow  files  in 
the  office  of  the  judge  her  consent  in  writing,  that  her  dower 
may  be  sold  with  the  reversion,  thereby  passing  to  the  pur- 
chaser the  present  as  well  as  the  future  interest  in  the  lands. 
Code  of  1876,  §§  2469--71 ;  Bradford  v.  Bradfcyrd,  m  Ala. 
252.  The  consent  was  not  filed,  and  if  the  purchaser  has  ac- 
quired tiie  dower  of  the  widow,  it  was  not  by  sale  made  by  the 
administrator.  In  this  connection  it  is  proper  to  say,  that  the 
money  paid  by  the  purchaser  to  induce  the  widow  not  to  op- 
pose the  confirmation  of  the  sale,  forms  no  part  of  the  purchase- 
money  of  the  lands,  and  can  not  be  charged  to  the  administra- 
tor. The  payment  may  have  been  gratuitous,  without  con- 
sideration, but  it  was  to  the  widow,  aiid  in  pursuance  of  an 
agreelnent  with  her ;  and  the  money  now  belongs  to  her,  and 
is  no  part  of  the  assets  for  which  the  administrator  ought  to 
account. 

4.  Whenever  an  administrator  claims  a  credit  for  moneys 
expended,  the  burden  of  proving  its  correctness  rests  upon  him, 
if  a  contest  arises  as  to  its  correctness.  If  the  credit  is  for  the 
payment  of  a  debt  contracted  or  incurred,  or  claimed  to  have 
been  contracted  or  incurred  by  the  intestate,  he  must  prove  it 
by  the  same  degree  of  evidence  the  creditor  would  have  been 
compelled  to  produce,  if  he  had  been  compelled  to  an  action 
for  its  recovery. — Teague  v.  Corhitt^  57  Ala.  529.  The  debt 
must  not  only  be  proved,  but  also  the  fact  of  its  payment,  if 
that  fact  is  put  in  issue.  The  mere  production  of  a  receipt 
bearing  the  signature  of  the  person  to  whom  the  payment  was 
made,  without  proof  of  the  signature,  is  not  evidence  of  pay- 
ment.— Savage  v.  Benliam^  11  Ala,  49 ;  Gaunt  v.  Tucker,  18 
Ala.  27.  It  may  be,  that,  subjected  to  these  rules,  there  was 
not  sufficient  evidence  to  support  each  item  of  the  account 
paid  to  the  widow,  Mrs.  Breedlove.  The  contestant,  however, 
made  his  oi)jection  to  the  account  in  the  form  of  a'  general  olv 
jection  to  the  evidence  of  Mrs.  Breedlove,  which  the  court  of 
probate  properly  overruled.  Such  an  objection  ought  not  to 
be'entertained,  unless  the  whole  evidence  to  which  it  is  directed^ 
is  inadmissible;  the  court  is  not  bound  to  take  upon  itself  the 
duty  of  separating  and  distinguishing  the  parts  of  the  evidence 
of  a  witness  which  may  be  admissible,  from  that  which  is  in- 
admissible. There  is  some  of  the  evidence  of  the  witness 
clearly  admissible,  and  this  general  objection  to  the  whole  of  it 
was  properiy  overruled. — 1  Brick.  Dig.  886,  ^  1186.  There  is 
no  force  in  the  suggestion,  that,  as  the  widow  was  not  the 
rightful  personal  representative  when  these  payments  were 
made,  she  must  be  regarded  as  having  paid  mone}'  voluntarily, 
without  a  previous  request,  and  without  subsequent  ratification, 
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which  she  can  not  recover.  It  is  true,  that  money  paid  by  one 
person  for  the  use  of  another  does  "not  necessarily  impose  a 
liability  upon  the  latter ;  for,  as  is  said,  one  man  can  not  of  his 
own  will  pay  another  man's  debt  without  his  consent,  and 
therebj'  convert  himself  into  a  creditor.  But  the  widow,  in 
making  tliese  payments,  assumed  the  duty  and  responsibility  of 
a  rightful  representative,  and,  strictly  speaking,  converted  her- 
self into  an  executor  de  son  tort.  While  such  an  executor  can 
not  acquire  any  benefits  for  himself,  yet,  he  is  protected  in  all 
acts,  not  for  his  own  benefit,  which  the  rightful  representative 
could  and  ought  to  have  done. — Brown  v.  Walter.  58  Ala. 
310 ;  GUnn  v.  Smith,  20  Am.  Dec.  452.  If  the  debts  paid  by 
the  widow  were  just  and  subsisting  demands  which  the  right- 
ful representative  ought  to  have  paid,  she  is  entitled  to  stand 
in  the  place  of  the  creditor  to  whom  the  payments  were  made, 
and  was  properly  reimbursed  by  the  appellee. 

5.  The  instruments  purporting  to  be  receipts  given  by  the 
contestant  to  the  widow  bear  the  attestation  of  a  subscribing 
witness,  who  was  not  produced,  nor  was  an  account  given  for 
his  absence.  The  attesting  witness  to  any  species  of  writino^ 
must  be  called,  or  his  absence  accounted  for,  before  other  evi- 
dence of  execution  is  admissible. — 1  Greenl.  on  Ev.  §  569. 

For  the  errors  noticed,  the  decree  of  the  court  of  probate  is 
reversed,  and  the  cause  remanded. 


Alabama    Great     Southern    Kailroad 
Company  v.  Pow  ers. 

Action  against  Railroad  Company  for  Damages  to  Stock. 

1.  Injury  to  stock  by  railroad  company;  duty  of  enginerr. — In  an  action 
againsfc  a  railroad  company  to  recover  damages  for  injuries  done  to  a 
horse,  a  charge,  given  at  the  re<|uest  of  the  plaintiff,  instructing  the  jury 
that,  if  the  horse  was  seen  by  the  engineer  within  ten  or  fifteen  feet  of 
the  road,  or  running  close  by  the  road-bed,  on  a  line  with  it,  and  witl»in 
a  few  feet  of  the  moving  train,  and  under  circumstances  indicating  dan- 
ger of  the  horse's  getting  on  the  track,  it  was  the  duty  of  the  engineer  to 
use  all  means  in  his  i>ower  to  frighten  the  horse  away,  until  the  danger 
had  ceased,  asserts  a  correct  legal  proposition. 

2.  Same. — In  such  case,  a  charge  given  at  the  request  of  the  ulaintifT 
is  free  from  error,  which  instnicts  the  jury  that  the  reason  why  different 
rules  for  railroails  are  prescribed  for  the  preservation  of  cattle,  and  for 
the  safety  of  human  life,  is,  that  human  beings  are  sentient,  and  cattle 
di>  not  know  the  necessity  of  leaving  the  track  ;  and  that  as  to  cattle,  in 
addition  to  sounding  the  alarm  whistle,  the  l)rakes  must  be  applied,  and 
the  train  checked  or  stopped,  if  need  be,  to  prevent  injury. 
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3.  Same;  diligence  required  of  an  engineer, — The  diligence  required 
of  an  engineer  in  charge  of  a  locomotive,  in  order  to  avoid  injury  to 
stock,  does  not  commence  at  the  moment  he  first  perceives  the  stock  on 
the  track  •,  and  a  charge  recjuested  by  a  railroad  company,  in  an  action 
against  it  to  recover  damages  for  injuries  to  stock,  limiting  the  engineer's 
duty  to  the  employment  of  all  proper  means  to  avoid  the  injury  from 
that  moment,  is  properly  refuseci. 

4.  Verdict  'contrary  to  the  evidence;  no  ground  of  reversal. — That  the 
verdict  of  the  jury  trying  a  cause  is  not  sustained  by  the  evidence,  is  a 
wrong  which  this  court  has  no  power  to  redress ;  the  only  remedy  there- 
for'being  a  motion  for  a  new  trial  in  the  primary  court. 

5.  Injury  to  ntork  by  railroad  company;  v:hen  ownernot  precluded  from 
recovery. — The  fact  that  the  owner  of  stock  permits  them  to  run  at  large, 
and  to  trespass  on  the  track  of  a  railroad  company,  does  not  preclude 
him  from  recovering  for  injuries  done  to  the  stock  by  the  company's 
locomotive  and  train. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

This  suit  was  brought  by  John  S.  Powers  against  tlie  Ala- 
bama Great  Southern  Railroad  Company,  a  corporation  oper- 
ating a  railroad  in  this  State,  to  recover  damages  for  injuries 
alleged  to  have  been  done  to  plaintiff 's  horse  by  the  defendant's 
locomotive  and  train,  through  and  l)y  reason  of  the  negligence 
of  defendant's  servants  in  conducting  and  running  said  locomo- 
tive and  train.  Tlie  cause  was  tried  on  issue  joined  on  the 
plea  of  not  guilty,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff. 

The  evidence  introduced  on  JDehalf  of  tlie  plaintiff  tended 
to  show,  that  on  29th  of  April,  1882,  .the  plaintiff's  horse, 
having  been  turned  into  a  common  pasture  owned  by  the 
plaintiff  and  one  Prince,  in  a  district  in  which  crops  are 
recjuired  to  be  fenced,  and  it  was  customary  to  allow  stock  to 
run  at  large,  was  grazing  in  an  old  field  through  which  the 
road  ran,  within  fifteen  or  twenty  feet  of  defendant's  track, 
when  the  train  approached,  and  the  horse  started  towards  the 
track,  approaching  it  diagonally,  and  attempted  to  cross  it,  and 
was  ran  over  and  so  injured  by  defendant's  locomotive,  that 
he  had  to  be  killed;  and  that  only  "one  whistle  was  heard 
which  was  sounded  just  as  the  horse  was  struck."  The  value  of 
the  liorse  was  also  sliown.  The  evidence  introduced  on  behalf 
of  the  defendant  tended  to  show,  that  the  defendant's  track  at 
and  near  the  place  where  the  horse  was  injured  was  perfectly 
straight,  and  the  train  was  running  at  the  rate  of  from  five  to 
seven  miles  per  hour ;  that  while  the  engineer  was  in  his  seat 
on  the  right  hand  side  of  the  engine,  three  horses  were  per- 
ceived by  him  about  ten  yards  from,  and  on  the  right  hand  side 
of  the  road,  about  forty  yards  distant  from  the  engine ;  that 
the  horses  appeared  to  have  been  frightened  by  the  train,  and 
two  of  them  i*an  off  from  the  road,  but  the  third  started  diago- 
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nail}'  towards  the  road  ;  that  as. soon  as  it  was  seen  coming  to- 
wards the  road,  "  the  engineer  whistled  down  brakes,  and  im- 
mediately thereafter  sounded  the  stock  alarm  several  times ; 
that  the  horse  came  up  the  embankment,  which  was  about  three 
feet  high,  to  the  track,  as  if  to  cross,  about  fifteen  jards  in 
front  of  the  engine ;  that  the  engine  was  reversed  and  every 
effort  made  to.  stop  the  train  ;"  that  the  train  was  stopped  just 
after  the  horse  was  struck ;  and  that  the  engineer  and  other 
employees  in  charge  of  the  train  were  experienced,  skillful,  and 
careful  men  in  their  line  of  employment,  and  that  the  engine, 
cars,  l)rakes  and  appliances  were  in  good  order  and  condition. 
The  foregoing  is  the  substance  of  the  material  portions  of  the 
evidence  introduced,  as  shown  by  the  bill  of  exceptions. 

The  court  charged  the  jury,  at  the  written  request  of  the 
plaintiff,  as  follows :  1.  "  If  the  horse  was  seen  by  the  en- 
gineer within  ten  or  fifteen  feet  of  the  road,  or  running  close 
by  the  road-bed,  on  a  line  with  it,  and  within  a  few  feet  of  the 
road  and  train,  as  it  was  moving,  and  under  circumstances  in- 
dicating danger  of  its  getting  on  the  track,  then  it  was  the 
duty  of  the  engineer  to  use  all  means  in  his  power  to  frighten 
away  the  horse,  until  the  danger  had  ceased."  2.  "  Human 
beings  are  sentient,  and  have  the  reasoning  faculty ;  and  tiiis  is 
the  reason  why  different  rules  for  railroads  are  prescribed  for  the 
preservation  of  cattle,  and  for  the  safety  of  human  life.  As  to 
the  former,  in  addition  to  sounding  the  alarm  whistle,  the  brakes 
must  be  applied,  and  the  train  checked  or  stopped,  if  need  be, 
to  prevent  injury ;  for  domestic  animals  know  not  the  necessity 
of  leaving  the  track."  The  defendant  duly  reserved  excep- 
tions to  the  giving  of  these  charges,  and  also  to  the  refusal  of 
the  court  to  give  the  following  charges,  requested  by  it  in 
writing :  1.  "  If  the  jury  believe  from  the  evidence,  that  the 
engineer  and  persons  in  charge  of  said  train  were  very  careful 
and  prudent  men,  and  that,  on  perceiving  the  said  stock  on  the 
railroad,  used  that  degree  of  diligence  which  every  careful  and 
prudent  man  exercises  in  the  conduct  of  his  own  affairs,  in 
seeking  to  avoid  the  danger  and  arrest  the  injury  to  said  stock, 
then  they  must  find  for  the  defendant."  2.  "  If  the  jury  be- 
lieve from  the  evidence,  that  the  engineer  on  said  defendant's 
train  was  on  the  look-out  for  obstructions,  and  that,  when  he 
discovered  said  stock  on  the  track,  he  and  the  persons  in  charge 
of  said  train  promj)tiy  resorted  to  all  means  known  to  skillful 
engineers  to  escape  the  impending  danger,  or  arrest  the  threat- 
ened injury,  then  the  defendant  exercised  that  due  diligence 
wiiich  the  law  requires  of  the  defendant  in  this  case,  and  the 
jury  must  so  find." 

The  charges  given  at  the  plaintiff's  request,  and  the  refusal 
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of  the  court  to  charge  as  requested  by  the  defendant  are  here 
assigned  as  error. 

Sam'l  F.  Rice,  "Wood  &  Wood,  and  Coleman  &  Roulhac, 
for  appellant. 

Thos.  Seay,  contra. 

STONE,  J. — ^1.  The  circuit  court  did  not  err  in  giving  the 
two  cliarges  requested  by  appellee.  They  each  assert  correct 
principles  of  law.— Jf.  <j6  M.  Hallway  Co.  v.  Blakely,  59  Ala. 
471 ;  L.  i&  N.  E.  E.  Co.  v.  Jones,  56  Ala.  507.  And  though, 
it  is  possible,  they  are  abstract  and  have  a  tendency  to  mislead, 
yet  this  furnishes  no  ground  for  reversing  the  judgment.  The 
appellant  should  have  requested  explanatory  charges  "  by  which 
the  objectionable  tendency  could  have  been  averted  and  healed." 
McCrary  v.  Eash.,  60  Ala.  374 ;  Smith  v.  Fellows.,  58  Ala.  467  ; 
Dun'  V.  Jackson,  59  Ala.  203. 

2.  Charges  numbered  1  and  2,  requested  by  the  appellant, 
and  refused  by  the  court,  were  properly  refused.  They  each 
coniine  the  diligence  to  be  exercised  by  the  persons  in  charge 
of  the  train,  for  the  purpose  of  avoiding  the  danger,  and  ar- 
resting the  injury  to  the  horse,  to  the  time  when  the  engineer 
perceived  it  on  the  track.  If  this  were  the  correct  rule,  the 
persons  in  charge  of  the  train  need  have  exercised  no  diligence, 
but  may  have  conducted  the  train  in  a  negligent  manner  up  to 
the  time  of  perceiving  the  horse  on  the  ti-ack.  As  was  said  by 
this  court  in  the  case  of  S.  dt  JSf.  E.  E.  Co.  v.  Jones,  56  Ala. 
507:  "The  engineer,  if  he  saw  the  ox  in  dangerous  proximity 
to  the  track,  and  under  circumstances  indicating  danger  of  its 
getting  on  the  track,  should  have  taken  steps  promptly  to 
irighten  him  away ;  or,  if  need  be,  should  have  arrested  the 
motion  of  his  train,  if  possible,  rather  than  incur  the  hazard 
of  destroying  another's  property." 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

On  a  subsequent  day  of  the  term  an  application  was  made 
by  the  appellant  for  a  rehearing,  to  which  the  following  re- 
sponse was  made : 

STONE,  J. — We  are  not  able  to  find  any  errors  in  the 
rulings  of  the  court,  of  which  appellant  can  complain.  If  it 
be  true  that  the  verdict  of  the  jury  was  unsustained  by  the 
testimony,  that  is  a  wrong  which  we  have  no  power  to  redress. 
The  presiding  judge  in  the  primary  court  alone  had  power  to 
grant  a  new  trial,  and  that  is  the  only  method  known  to  our 
system,  by  which  to  obtain  relief  from  a  verdict,  unsupported 
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by  testimony.  And  from  his  rnling,  on  such  motion,  no  appeal 
lies  to  this  court.  The  theory  of  our  system  is,  that  juries,  as 
their  oaths  require  them  to  do,  will  fairly  and  impartially  weigh 
the  testimony,  and  that  their  verdict  shall  truly  represent  tlie 
convictions  produced  on  their  minds  by  the  evidence,  con- 
strued in  reference  to  the  law,  as  given  tiiem  in  charge  by  the 
court.  If  a  verdict  be  rendered  on  any  other  principle  than 
this,  it  is  done  in  palpable  disregard  of  a  solemn  oath ;  and 
there  is  no  more  sacred  duty  resting  on  the  presiding  judge, 
than  to  set. aside  a  verdict  which  is  rendered  in  palpable  disre- 
gard of  the  evidence,  or  of  the  charge  of  the  court. 

Cases  may  be  found,  in  which  it  was  held  that  when  the 
owner  of  the  animal  killed  permitted  it  to  run  at  large,  and 
trespass  on  the  track  of  the  railroad,  he  thereby  precluded 
himself  from  recovering  for  the  injury  done.  But  in  all  those 
cases,  the  statutes  of  the  States  in  which  the  rulings  were  made, 
required  stock  to  be  kept  within  inclosure,  and  not  allowed  to 
run  at  large. — Munyer  v.  Tonavmnda  R.  R.  Co.,  4  N.  Y.  349 ; 
Jackson  v.  R.  cfc  B.  Railroad  Co.,  25  Vt.  150  ;  P.  C.  cfe  St.  L. 
Rhv'y  Co.  V.  Stuart,  71  Ind.  500 ;  Price  v.  N.  J.  R.  R.  cfc  T. 
Co.,  31  N.  J.  (Law)  229 ;  s.  c.  32  lb.  19.  We  have  ruled  dif- 
ferently.—->S.  d?  iV.  R.  R.  Co.  V.  M'ilUams,  65  Ala.  74 ;  Ala. 
Gt.  Southern  R.  R.  Co.  v.  McAlpine,  71  Ala.  545. 

The  application  for  a  rehearing  must  be  denied. 


Sims  1?.  National  Coiiiinercial  Bank. 

Bill  in  Equity  to  enforce  Vendo7'*8  Lien  07i  Land  for  unimid 
Purchase-money. 

1.  Vendor^  s  lien  on  land  for  unpaid  purchase-money ;  how  created. — No 
special  agreement  or  specific  intention  is  retjuired  to  create  a  vendor's 
hen  on  land  for  unpaid  purchase-money  ;  but  it  arises  by  mere  operation 
of  law,  and  is  an  incident  of  every  contract  for  the  sale  of  land,  unless  it 
has  been  waived. 

2.  Promissory  note  payable  at  bank;  when  failure  to  present  for  payment 
a  matter  of  defense. — Where  a  note,  given  for  unpaid  purchase-money  duo 
on  a  tract  of  land,  is  made  payable  at  a  bank,  presentation  of  the  note  at 
the  bank  for  payment  is  not  necessary  to  fix  the  liability  of  the  maker; 
an<i  if  he  is  there  in  readiness  to  pay  the  note  at  maturity,  or  had  funds 
«lei»08ited  there  for  that  purixise,  and  he  suffered  loss  by  the  failure  of 
the  holder  to  present  the  note,  this,  on  a  l)ill  filed  to  enforce  the  vendor's 
lien,  would  l)e  matter  of  defense,  and  need  not  l)e  anticipated  by  negative 
avennents  in  the  bill. 

3.  Rill  to  enforce  vendor's  lien;  when  husband  of  sub-purchaser  a  proper 
party  defendant. — Section  2892  of  the  Code  of  1876,  providing  that  a 

Vol..    LXXIII. 


1882.]  OF  ALABAMA.  249 

[Sims  V.  National  Commercial  Bank.] 

married  woman  "  must  sue  and  be  sued  alone,  when  the  suit  relates  to 
her  separate  estate,"  applies  only  to  actions  at  law,  and  is  inapplicable 
to  suits  in  equity ;  and  hence,  to  a  bill  filed  to  enforce  a  vendor's  lien,  the 
husband  of  a  sub-purchaser  of  the  land  on  which  the  lien  is  claimed,  un- 
der a  conveyance  creating  in  her  a  statutory  separate  estate,  is,  on  ac- 
count of  the  interest  which  he,  as  husband  and  trustee,  has  in  the  rents 
and  income  of  the  land,  a  proper  party  defendant. 

4.  Same;  when  vrife  of  vendor  not.  a  proper  party  defendant. — To  a  bill 
filed  by  the  transferee  of  a  promissory  note  given  for  purchase-money  of 
land,  to  enforce  the  vendor's  lien,  the  wife  of  the  vendor,  who  did  not  sign 
the  deed,  and  whose  inchoate  right  of  dower  is  exj)ressly  recognized  by 
the  averments  of  the  bill,  and  against  whom  no  relief  is  sought,  is  not  a 
proper  party  defendant. 

Appeal  from  Sumter  Chancery  Court. 

Heard  before  Hon.  Thoma.s  Conns. 

The  bill  in  this  cause  was  filed  on  16th  October,  1882,  by  the 
National  Commercial  Bank,  a  corporation  under  the  laws  of 
the  Ignited  States,  against  Walter  A.  Sims,  Thomas  W.  Sims 
and  Virginia  P.  Sims,  his  wife,  and  Harriet  S.  Bizzell  and 
William  B.  Bizzell,  her  husband ;  and  the  case  made  thereby  is 
substantially  as  follows:  On  8th  June,  1880,  Thomas  W.  Sims 
sold  on  a  credit,  and  conveyed  to  Walter  A.  Sims  a  tract  of 
land  in  Sumter  county,  for  $4500,  payable  in  three  equal  in- 
stallments, and  evidenced  by  the  latter's  three  j^rotnissory  notes. 
On  13th  July,  1880,  Thomas  W.  Sims  "sold  and  transferred" 
to  the  complainant  the  note  last  falling  due,  stating,  at  the  time, 
that  it  was  given  for  part  of  the  purchase-money  of  said  tract  of 
land,  and  was  a  lien  thereon.  This  note  became  due  on  12th 
February,  1881,  when  the  complainant  received  from  Walter 
A.  Sims,  in  renewal  thereof,  a  note  executed  by  him  and  en- 
dorsed by  Thomas  W,  Sims,  payable  to  the  latter  ninety  days 
after  date  at  the  Mobile  Savings  Bank,  in  Mobile.  This  note 
was  not  paid  at  maturity,  and  Thomas  W.  Sims,  by  endorse- 
ment thereon,  "  waived  protest  and  notice  of  protest."  The 
deed  executed  by  Thomas  W.  to  Walter  A.  Sims  showed,  by 
its  recitals,  that  the  land  was  sold  on  a  credit.  Mrs.  Virginia 
P.  Sims  did  not  join  in  the  execution  of  this  deed.  On  28th 
April,  1881,  Walter  A.  Sims  conveyed  by  deed  said  land  to  the 
said  Harriet  S.  Bizzell,  his  sister,  said  deed  reciting  the  consid- 
eration to  be  $3000 ;  but  the  bill  avers  that  said  deed  was  with- 
out consideration  and  was  executed  and  received  in  fraud  of 
complainant's  rights,  and  with  notice  of  its  lien.  It  is  expressly 
admitted  in  the  bill  that  Mrs.  Virginia  P.  Sims  had  an  inchoate 
right  of  dower  in  said  land.  The  bill  seeks,  by  its  prayer,  to 
enforce  a  vendor's  lien  on  said  land  for  the  payment  of  the  note 
given  in  renewal  of  the  note  transferred  to  it  by  Thomas  W. 
Sims,  by  a  sale  thereof,  such  sale  to  be  made  subject  to  Mi*8. 
Sims  right  of  dower,  or,  "  with  her  consent  in  writing  tiled 
herein,"  of  the  whole  title,  she,  in  such  case,  to  be  paid  tor  her 
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dower  interest  a  reasonable  compensation,  to  be  determined  by 
the  register,  ont  of  the  proceeds  of  sale.  The  defendants  inter- 
posed separate  demurrers  to  the  bill,  the  grounds  of  which,  so 
for  as  passed  on  by  this  court,  are  sufficiently  indicated  in  the 
opinion. 

The  chancellor  caused  a  decree  to  be  entered  overruling  the 
several  demurrers ;  and  that  decree  is  here  assigned  as  error. 

Thomas  B.  "VVetmoke,  for  appellants.  (No  brief  came  to  the 
hands  of  the  reporter.) 

A.  G.  Smith,  contra.  (1)  The  transferee  of  the  note  is  in- 
vested with  all  the  rights  of  the  transferor. — Acts  1878-9.  p.  171. 
If  the  allegations  of  the  bill  be  true,  as  the  demurrers  admit, 
there  is  equitv  in  the  bill.— 56  Ala.  228 ;  57  Ala.  428 ;  58  Ala. 
667;  61  Ala!^  530;  65  Ala.  190.  (2)  The  lien  of  the  note 
transferred  to  the  complainant  w^as  not  lost  or'inipaired  by  its 
subsequent  renewal. — 58  Ala.  662.  (3)  It  was  not  necessary 
to  protest  the  note,  or  to  give  notice  of  its  non-payment  to  W. 
A.  Sims,  the  maker,  in  order  to  bind  him.  If  he  had  money 
in  bank  to  meet  the  note,  he  can  set  it  up  by  plea,  it  being  a  mat- 
ter of  defense,  if  he  has  been  injured  by  not  receiving  notice  of 
non-payment— 1  Stew.  234;  8  Port.  142;  2  Ala.  368;  5  Ala. 
712 ;  6  Ala.  701 ;  ^^  Ala.  435.  (4)  It  vvas  not  necessary  for  the 
assent  of  W.  A.  Sims  to  a  vendor's  lien  on  the  land  to  be  in 
writing.  The  lien  is  an  incident  of  the  contract. — 58  Ala.  667. 
(5)  Section  2892  of  the  Code  of  1876  relates  to  actions  at  law, 
and  not  to  suits  in  equity.  W.  D.  Bizzell  is  a  proper  party. 
Dan.  Ch.  Prac,  p.  178.  (6)  The  rule  in  equity  is,  that  all  who 
have  an  interest  in  the  subject-matter  of  the  suit,  must  be  before 
the  court.  Mrs.  Sims  did  not  sign  the  deed,  and  she  has  an  in- 
terest in  the  land,  the  subject-matter  of  the  suit.  This  point 
discussed.  ■ 

SOMERVILLE,  J. — The  case  is  here  on  appeal  from  an  in- 
terlocutory decree  of  the  chancellor  overruling  a  demurrer  to 
the  bill,  which  is  liled  for  the  enforcement  of  a  vendor's  lien 
for  the  unpaid  purchase-money  due  on  a  tract  of  land. 

It  has  been  decided  by  this  court  too  often  for  further  dis- 
cussion, that  no  special  agreement,  or  even  specific  intention  is 
required  to  create  a  vendor's  lien.  It  arises  by  mere  operation 
of  law,  as  an  incident  of  every  contract  for  the  sale  of  land,  un- 
less it  has  been  waived,  expressly  or  by  implication.  The  de- 
murrer of  appellants  erroneously  assumed  the  contrary  of  this 
principle  to  be  true. — (Javier  v.  Eadu,  65  Ala.  190,  and  authori- 
ties on  brief  of  appellee's  counsel. 

It  was  not  necessary  to  present  the  note  for  payment  at  the 

Vol.  Lxxni. 
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Mobile  Savings  Bank,  in  order  to  fix  the  liability  of  the  maker, 
although  it  was  made  payable  there.  If  the  maker  was  there 
in  readiness  to  meet  his  obligation,  or  had  funds  deposited  there 
for  this  purpose,  and  he  suffered  loss  by  reason  ot  the  failure 
of  the  holder  to  make  presentation  at  such  place  of  payment, 
this  would  be  matter  of  defense,  which  should  properly  be  set 
up  in  the  answer,  and  need  not  have  been  anticipated  by  nega- 
tive allegations  on  the  part  of  the  complainants  in  their  bill. 
Connerly  v.  Planters:^  etc.^  Insurance  Co.^  66  Ala.  432 ;  Mont- 
gomery V.  Elliott,  6  Ala.  701 ;  Conn  v.  Gano,  13  Amer.  Dec. 
639  ;   Weed  v.  Van  Houten,  17  Amer.  Dec.  468. 

William  D.  Bizzell  was  a  proper  party  defendant  to  the  bill, 
being  the  husband  of  a  material  defendant  who  had  become  a 
sub-purchaser  of  the  land  on  which  the  lien  was  claimed.  Sec- 
tion 2S92  of  the  Code,  which  provides  that  a  married  woman 
''  must  sue  and  he  sued  alone,  when  the  suit  relates  to  her  sepa- 
rate estate,"  applies  only  to  actions  at  law,  and  is  inapplicable 
to  suits  in  equity. — Sawyers  v.  Bdker^  72  Ala.  49 ;  Pitts 
V.  Powledge,  56  Ala.  147.  The  rule  in  equity  is  to  join 
all  parties  interested,  whose  rights,  whether  legal  or  equitable, 
will  be  affected  by  the  decree  of  the  court. — 2  Jones  on 
Mortg.  §  1396.  The  interest  which  the  husband  as  trustee 
had  in  the  rents  and  income  of  the  land,  which  was  presumably 
the  wife's  statutory  separate  estate,  made  him  a  proper  party 
defendant  in  this  suit.  The  demurrer  based  on  this  ground  was 
very  clearly  without  any  merit. 

The  demurrer  was  prop^ly  taken,  however,  on  the  ground 
of  misjoinder  as  to  Mrs.  Virginia  Sims,  who  was  the  wife  of  the 
grantor  in  the  original  deed  of  conveyance.  She  was  not  a 
proper  party  defendant,  having  no  interest  whatever  in  the  suit. 
She  did  not  sign  this  deed,  and  it  is  not  claimed  that  her  dower 
was  affected  by  it.  On  the  contrary,  the  averments  of  the  bill 
expressly  recognize  her  right  to  a  contingent  inchoate  right  of 
dower,  which  the  complainant  does  not  contest.  In  such  cases 
the  rule  is  well  settled,  that  the  wife  should  not  be  joined  as  a 
party  defendant,  she  being  entirely  unconcerned  as  to  what  may 
be  the  result  of  the  suit,  which  seeks  only  to  enforce  a  vendor's 
lien  against  the  interest  of  the  husband  in  the  land.  There  is 
no  effort  to  litigate,  or  condemn  to  sale  the  wife's  inchoate  right 
of  dower. — 2  Jones'  Mftrtg.  §  1421 ;  Brackett  v.'  Baum,  b(y^. 
y.  8 ;  Baher  v.  Scott,  62  111.  86  ;  Moomey  v.  Maas,  22  Iowa,  380. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  cause 
remanded. 
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Cooper  v.  Watson,  Adm'r. 

Detinue  for  Tinibe)'  severed  from  the  Freehold. 

1.  When  vendee  of  the  widow  not  estopped  from  taking  and  holding  pos- 
session of  lands  adverse  to  personal  representative  and  heirs  of  deceased 
husband. — Where  the  widow,  on  the  death  of  her  husband,  succeeded  to, 
and  claimed  possession  of  lands  of  which  the  husband  died  possessed  in 
his  own  right,  and  afterwards  sold,  and  by  deed  purporting  to  pass  the 
fee,  conveyed  the  lands  to  another,  the  deed,  although  it  may  not  have 
passed  the  title,  constituted  color  of  title;  and  the  widow's  vendee,  sus- 
taining no  relation  to  the  deceased  husband,  or  to  his  personal  representa- 
tive or  heirs,  or  to  the  title  which  they  could  assert,  is  not  estopped  from 
taking  and  holding  possession  of  the  lands  in  hostility  to  the  decedent's 
personal  representative  or  heirs. 

2.  Adverse  possession;  vjhat  constitutes. — Howevei*  infeuflBcient  may  be 
&  conveyance  of  land,  and  however  incompetent  may  be  the  grantor  in 
such  conveyance,  to  i^ass  the  legal  title,  an  entry  under  it,  accompanied 
with  continuous  possession  and  claim  of  title,  renders  the  possession  ad- 
verse. 

3.  Statutory  actionfor  the  recovery  of  chattels  in  specie;  rules  governing 
detinue  applicable. — The  statutory  action  for  the  recovery  of  chattels  in 
specie  corresponds  to,  lies  only  when,  and  is  governed  by  the  rules  (ex- 
cept as  otherwise  provided  by  statute)  which  govern,  the  common  law 
action  of  detinue ;  and  to  support  it,  the  plaintiff  must  have  either  a 
special  or  general  property  in  the  chattels,  and  the  right  to  the  im- 
mediate possession. 

4.  Detinue  for  timber  severed  from  fi-eehold;  when  can  not  he  main- 
tained.— While  the  general  rule' is,  that  when  things,  which,  in  their 
natural  state,  form  part  of  the  freehold,  are  severed  therefrom,  and  con- 
verted into  chattels,  they  belong  to  the  owner  of  the  land,  mere  changes 
in  the  form  of  such  things,  so  long  as  the  identity  of  the  original  material 
ean  he  traced,  not  working  a  change  of  ownershij),  and  he  may  maintain 
detinue  for  them,  if  they  are  removed  from  the  freehold,  yet,  the  law  not 
pjermitting  the  title  to  land  to  be  inquired  into  directly  in  personal  ac- 
tions, the  owner  of  the  freehold  can  not  maintain  that  action,  if  he  can 
show  title  to  the  things  severed  from  it  only  by  showing  title  to  the  land, 
and,  at  the  time  of  the  severance,  he  had  not  actual  or  constructive  pos- 
session of  the  lan<l,  hut  it  was  then  held  and  occupied  adversely  to  him. 

Api'KAr-  from  Covington  Circuit  Court. 

Tried  before  Hon.  John  P.  llrHBARD. 

The  facts  arfe  sufficiently  stated  in  Ihe  opinion. 

W.  D.  Roberts  and  J,  M.  Whitehead,  for  appellant. 

Gamble  &  Padoeti',  J.  W.  Posey  and  J.  E.  P.  Flouknoy, 
contra. 

BRICKELL,  C.  J. — This  was  an  action  for  the  recovery, 
Vol.  lxxui. 
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in  specie^  of  sticks  of  pine  timber,  in  which  the  appellee  as  ad- 
ministrator of  Robert  E.  Jordan,  deceased,  was  the  plaintiff, 
and  the  appellant  was  the  defendant.  The  material  facts,  as 
shown  by  the  bill  of  exceptions,  are,  that  the  intestate,  Jordati, 
who  died  in  1870,  had,  in  1855,  purchased  the  lands,  the  six- 
teenth section,  known  as  school  lands,  from  the  school  com- 
missioners, giving  notes  for  the  purchase-money.  The  lands 
were  wild  and  unoccupied,  but  over  them  Jordan  exercised  acts 
of  ownerehip,  and  had  such  possession  as  the  lands  were  capable 
of  in  their  wild  state.  After  his  death,  his  widow  succeeded 
to,  and  claimed  the  possession,  and  made  payment  of  one  of 
the  notes  he  had  given  for  the  purchase-money.  She  then 
sold,  and  by  deed,  purporting  to  pass  the  fee  simple,  conveyed 
to  the  defendant,  who  entered  into  possession,  claiming  title, 
and,  while  in  possession,  severed  the  timber  for  the  recovery 
of  which  the  action  was  instituted. 

If  it  be  conceded  that  Jordan's  prior  and  continuous  posses- 
sion of  the  la^Jds  under  the  contract  of  purchase,  though  in  fact 
the  legal  title  was  in  the  State,  would  have  entitled  him,  and 
will  entitle  his  personal  representative  after  his  death,  to  main- 
tain ejectment  against  a  mere  intruder  or  trespasser,  or  against 
one  who,  without  lawful  right,  entered  into  the  possession,  and 
that  the  possession  would  draw  to  it  the  title,  and  the  right  to 
the  possession  of. things  severed  from  the  realty,  and  converted 
into  chattels,  the  question  is  directly  presented,  whether  the 
present  action  is  maintainable  against  the  defendant,  who  was 
in  actual  possession  at  the  time  of  the  severance  of  the  timber, 
holding  adversely  and  claiming  title. 

Several  of  the  instructions  given  by  the  circuit  court  seem 
to  rest  upon  the  hypothesis,  that  as  the  defendant  entered  into 
possession  under  a  conveyance  from  the  widow  of  the  intestate, 
which  was  inoperative  to.  pass  title,  he  was  estopped  from 
denying  the  title  of  the  intestate,  and  his  possession  was  in 
subordination,  not  in  hostility  to  that  title.  But  it  is  evident 
the  hypothesis  can  not  be  supjiorted.  The  defendant  sustained 
no  relation  to  the  intestate,  or  to  his  personal  representative,  or 
to  his  heirs,  or  to  the  title  they  could  assert,  which  estopped 
him  from  taking  and  holding  possession  of  the  lands  in  hostility 
to  them.  A  tenant  can  not  deny  the  title  of  his  landlord  ;  nor 
can  tlie  purchaser  entering  under  an  executory  contract  of 
purchase  deny  the  title  of  his  vendor ;  for  he  is  quasi  a  tenant, 
holding  by  the  permission  of  the  vendor,  and  by  virtue  of  his 
title.  But  the  grantee  in  a  deed-poll  entenng  into  possession, 
holds  for  himself,  in  his  own  right,  and  for  his  own  l)enefit,  not 
as  the  tenant,  or  in  subordination  to  the  title  of  the  grantor. 
He  may  treat  the  grantor  as  a  stranger  to  the  title,  repudiating 
and  disavowing  all  privity  with  him,  and  all  obligations  resting 
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upon  him.  There  is  no  obligation  resting  upon  the  grantee  to 
surrender  the  possession  to  the  grantor,  or  to  those  under  or 
from  whom  he  may  liave  claimed,  at  any  future  time,  or  upon 
the  happening  of  any  future  event ;  and  when  such  obligation 
does  not  exist,  there  is  no  estoppel. — BigeloM'on  Estoppel,  289. 
The  conveyance  of  the  widow  may  not  have  passed  title  to  the 
lands  ;  it  was  nevertheless  color  of  title ^  under  which  the  defend- 
ant entered,  claiming  title,  and  intending  to  hold  possession. 
However  insufficient. may  be  a  conveyance  to  pass  title,  and 
however  incompetent  may  be.  the  power  of  the  grantor  in  such 
conveyance  to  pass  the  true  and  real  title,  yet,  an  entry  under 
it,  accompanied  with  continuous  possession  and  claim  of  title, 
renders  the  possession  adverse — Miller  v.  State^  38  Ala.  600; 
Dillingham  v.  Brown^  Ih.  311 ;  W7nght  v.  Mattison^  18  How. 
(U.  S.)  50 ;  PilUw  V.  Roberts,  13  How.  (U.  S.)  472. 

The  present  action,  derived  from  "the  statute  (Code  of  1876, 
§§  2942-47),  corresponds  to  the  common  law  action  of  detinue, 
and  lies  only  when  that  action  could  have  been  maintained,  5nd 
is  governed  by  the  rules,  except  as  otherwise  provided  by 
statute,  which  governed  tliat  2iCt\ox\.^ Harris  v.  ITillman,  26 
Ala.  380.  It  lies  only  for  the  recovery  of  ]^ersonal  chattels, 
and  not  for  real  property ;  and  the  chattels  must  be  capable  of 
being  distinguished  from  other  chattels  by  some  certain  means, 
so  that  there  may  be  a  delivery  of  them  in  specie  to  the  plain- 
tiff, if  he  recover. — 2  Wait's  Actions  &  Defences,  531.  To 
support  the  action,  the  plaintiff  must  have  either  a  special  or 
general  property  in  the  chattel^,  and  the  right  to  the  imme- 
diate possession. — lieese  v.  Harris,  27  Ala.  301. 

The  general  rule  is,  tliat  whfen  things,  which  in  their  natural 
state  form  part  of  the  freehold*  are  severed  therefrom,  and  con- 
verted into  chattels,  tliey  belong  to  the  owner  of  the  land. 
Mere  changes  in  the  form  of  sucli  things,  so  long  as  the  identity 
of  the  origmal  material  can  be  traced,  will  not  work  a  change 
of  ownership.-^ r'rt/y^ew^tf/'  v.  I^wis,  6  Ala.  QtS'i^  Curtis  v. 
Groat,  6  Johns.  168 ;  Brown  v.  Sax,  7  Cowen,  95 ;  liiley  v. 
BosUm.  Water  Pov)er  Co.,  \l  Cush.  11;  Wright  v.  Guier,  9 
Watts,  172.  And  trover  or  detinue  may  be  maintained  for 
their  conversion  or  detention  if  they  are  removed  from  the  free- 
hold.— Carpenter  v.  Leiois,  supra',  1  Smith's  Lead.  Cases,  (7th 
Am.  Ed.)  660. 

The  owner  of  the  freehold  can  not,  however,  maintain  either 
of  these  actions,  if,  at  the  time  of  the  severance,  he  had  not 
actual  or  constructive  possession  of  the  land;  if  the  land  was 
tiien  held  and  occupied  adversely  to  him. — 1  Smith's  Lead. 
Oases,  mipra;  Mather  v.  Trinity  Church,  3  Serg.  ik  Rawle, 
509;  Baker  V.  Howell,  6  Jh.  476;  Brown  v.  Caldwell,  \i)  Ih. 
114;  'J*owell  v.  Stnith,  2  Watts,  126;  Brothers  v.  Hurdle,  10 
.Vol.  lxxui. 
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Ired.  (Law)  490;  Branchv.  Moi'rison^^  Jones, (Law)  16;  s.  c. 
C  Ih.  16.  The  reasons  seem  obvious,  and  are  thus  stated  by 
the  annotators  of  Smith's  Leading  Cases  :  "  To  hold  the  law 
otherwise  would  be  to  bring  the  title  to  the  land  in  dispute  in  a 
transitory  action,  although  the  plaintiffs  had  not  adopted  proper 
means  for  reducing  his  title  to  possession.  For  if  the  general 
right  to  land,  unaccompanied  by  possession,  were  viewed  as 
giving,  first,  a  general  right  of  property  in  whatever  may  be 
severed  from  the  freehold,  and,  then,  a  consequent  constructive 
possession,  the  only  question  in  an  action  of  trover  or  replevin 
brought  against  an  actual  possessor  would  be  as  to  the  party  in 
whom  the  title  to  the  realty  lay,"  It  is  obvious  the  controversy 
in  the  circuit  court  was  directed  largely,  if  not  exclusively,  to 
the  inquiry  whether  Jordan,  the  intestate,  had  title  to  the  lands, 
or  such  possession  as  would  have  entitled  him  to  maintain 
ejectment  against  an  intruder,  or  against  one  entering  without 
lawful  right.  It  was  upon  the  strength  of  his  title  the 
right  to  recover  the  timber  was  based,  and  all  questions  which 
could  have  been  raised,  and  all  evidence  which  could  have  been 
introduced,  if  the  action  had  been  ejectment,  were  raised  and 
introduced.  The  title  to  lands  the  law  will  not  permit  to  be 
inquired  into  directly  in  personal  actions.  There  are  appropri- 
ate remedies  appointed  for  contests  of  the  title,  which  parties 
must  pursue.  The  lands  being  in  the  adverse  possession  of  the 
defendant  at  the  time  of  the  severance  of  the  timber,  the  first 
step  the  plaintiff  must  have  taken  to  establish  a  right  of  recov- 
er}', was  to  show  title  in  his  intestate.  If  he  had  not  title, 
there  could  be  no  recovery.  Independent  of  this  consideration, 
as  was  said  by  Gibson,  C.  J.,  in  Poivell  v.  Smith,  suj/ra^  "it 
would  provoke  much  useless  litigation,  and  be  attended  with 
great  practical  mischief,  if  an  owner  out  of  possession  were 
suffered  to  harass  the  actual  occupant  with  an  action  for  every 
blade  of  grass  cut,  or  bushel  of  grain  grown  by  him,  instead 
of  being  compelled  to  resort  to  the  action  for  mesne  profits, 
after  a  recovery  in  ejectment,  by  Avhich  compensation  for  the 
whole  injury  may  i)e  had  at  one  operation." 

The  doctrine  seems  well  settled,  upon  principle  and  authority, 
that  if  the  owner  of  the  land  be  not  in  the  actual  possession — 
if  he  can  show  title  to  things  severed  from  it,  only  by  showing 
title  to  the  land,  a  personal  action  for  the  taking,  conversion,  or 
•  detention  of  such  things  will  not  lie.  If  he  nave  the  posses- 
sion at  the  time  of  the  severance,  the  rule  is  different.  But  if 
his  possession  is  divested — if  his  right  lie  in  entry,  and  the  ad- 
verse possessor  gathers  a  croj)  in  tlie  course  of  husbandry,  or 
severs  a  tree  or  other  thing  from  the  land,  the  things  severed 
are  converted  into  chattels.  But  they  do  not  become  the.prop- 
erty  of  the  owner  of  the  land ;  he  is  out  of  possession,  and  has 
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no  right  to  tlie  immediate  possession  of  such  things,  nor  can  he 
bring  any  action  to  recover  tliem,  until  he  regains  possession. 
Brothers  V.  Hurdle^  supra. 

The  rulings  of  the  circuit  Court  were  not  in  conformity  to 
these  views,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 


Pearce  v.  Clements. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Bill  of  exceptions;  defects  in  can  not  he  aided  by  parol  evidence. — A 
bill  of  exceptions,  when  signed  by  the  presiding  judge,  becomes  a  part 
of  the  record,  and  it  must  be  perfect  within  itself;  its  defects,  if  any,  can 
not  be  supplemented  or  corrected  by  parol  evidence. 

2.  Transcript  sent  up  as  a  return  to  certiorari;  its  effect  on  former  tran- 
script.— Where  there  is  any  repugnancy  between  the  contents  of  the 
original  transcript,  and  that  sent  up  as  a  return  to  a  certiorari  awarded 
by  this  court,  the  latter  must  be  regarded  as  the  true  and  correct  record. 

3.  Bill  of  erceptions;  ivhen  papers  referred  to  not  sufficiently  identified. 
Where  a  bill  of  exceptions,  taken  on  the  trial  of  a  statutory  real  action  in 
the  nature  of  ejectment,  recites  tiiat  the  plaintiff  read  in  evidence  a  tran- 
script of  a  judgment,  the  name  of  the  court  in  which  it  was  rendered, 
and  the  parties  thereto  only  being  stated,  and  also  a  deed,  the  descrip- 
tion of  which  only  gives  the  names  of  tlie  grantor  and  grantee,  and  this 
recital  is  followed  by  these  words :  "(It  is  agree<l  that  the  clerk  may  here 
set  out  in  full  said  transcript  and  deed,  together  with  all  the  endorse- 
ments thereon)," — held,  tliat  the  papers  were  not  sutiiciently  identified 
to  become  part  of  the  bill  of  exceptions ;  and  that  this  court  could  not 
consider,  as  a  part  thereof,  papers  foiuid  copied  elsewhere  in  the  record, 
corresponding  in  description  to  the  transcript  and  deed  mentioned  in  the 
bill. 

4.  When  rulings  of  primary  court  constitute  error  without  injury. — In 
such  case,  the  bjllof  exceptions,  taken  by  the  plaintiff,  purporting  to  set 
out  all  the  evidence,  and  he  failing  to  show  any  title  in  himself  by  reason 
of  his  failure  to  incorporate  the  transcript  and  deed  in  his  bill,  tlie  rulings 
of  the  j)rimary  court,  if  erroneous,  must  be  regarded  as  error  witliout  in- 
jury to  his  legal  riglits,  and  will  not  operate  to  reverse  the  judgment  ren- 
<lered  against  him. 

Appeal  from  Clay  Circuit  Court. 

Tried  before  lion.  John  TIkndkkson. 

Thi.'^  was  a.statutory  real  action  in  the  nature  of  ejectment, 
by  Daniel  C.  Pearce  against  Benjamin  A.  Clements  and  Tempy 
Clements.  The  trial  resulted  in  a  verdict  for  the  defendants, 
from  which  the  plaintiff  appealed.  The  facts,  necessary  to  an 
understanding  of  the  points  decided,  are  sufficiently  stated  in  the 
opinion. 
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Geo.  W.  Parsons,  for  appellant. 

Jno.  T.  Heflin,  contra. 


« 


SOMERVILLE,  J. — Bills  of  exceptions  are  the  mere  crea- 
tures of  statute^  being  entirely  unknown  to  the  common  law, 
either  in  the  criminal  or  civil  procedure.  When  signed  by  the 
proper  judicial  officer,  or  established  in  the  manner  authorized 
by  law,  they  become  incorporated  as  a  part  of  the  several  records 
in  this  court,  to  which  they  may  respectively  belong.  An  in- 
strument purporting  to  be  a  bill  of  exceptions,  without  the  sig- 
nature of  the  j^residing  judge,  unless  properly  established,  will  be 
disregarded,  ex  niero  motu,  as  such  by  the  appellate  court. — Ex- 
press Co.  V.  Black,  54  Ala.  177.  So,  if  signed  after  the  ad- 
journment of  court,  without  the  loritten  consent  of  counsel  as 
required  by  statute,  it  will,  on  motion,  be  stricken  from  the 
record. —  Wood  v.  Brown.,  8  Ala.  563.  Neither  parties  litigant 
nor  their  counsel  can  substitute  by  consent  an  agreed  statement  of 
facts,  set  out  in  the  transcript,  in  lieuoi  a  properly  prepared  bill 
of  exceptions. — Kirhy  v.  Vann,  51  Ala.  221 ;  Kerley  v.  Vann, 
52  Ala.  7.  The  absence  of  the  presiding  judge's  signature  is 
not  allowed  to  be  supplemented  hy  a  certificate  of  this  official, 
declaring  that  tiie  record  contains  the  bill  of  exceptions. — Al- 
ford  V.  Eubank,  44  Ala.  276.  Nor,  when  once  perfected,  can 
such  an  instrument  he  modified  hy  an  amendment  or  addition 
made,  without  consent  of  parties,  by  the  presiding  judge. 
Kitchen  V.  Moye,  17  Ala.  394.  And  so  it  is  equally  beyond 
the  power  of  this  court  to  receive  affidavits  which  are  designed 
to  correct  dtfects  agreed  to  be  erased  from  a  bill  of  exceptions, 
which  has  been  executed  within  the  time  and  in  the  manner  pre- 
scribed by  the  statute. — Chapman  v.  Holding,  54  Ala.  61. 

The  above  are  familiar  principles  often  declared,  and  now 
firmly  settled  by  this  court.  It  follows  from  them  that  a  signed 
bill  of  exceptions,  being  regarded  as  part  of  a  record,  must  he 
perfect  loithin  itself,  and  its  defects,  if  any,  can  not  be  supple- 
mented or  corrected  by  the  aid  of  oral  evidence.  Hence,  it  is 
a  rule  now  inflexibly  settled  in  our  practice,  b}'  a  long  current 
of  decisions,  that  this  court  will  not  establish  a  bill  of  excep- 
tions, nor  award  a  certiorari  to  bring  it  up  as  a  part  of  the  rec- 
ord, even  if  signed,  where  there  are  blanks  in  material  parts  of 
the  instrument,  and  tlie  papers  intended  to  be  inserted  are  not 
properly  identified. — luscaloosa  County  v.  Logan,  50  Ala  503 ; 
Strawhridge  v.  Tfte  State,  48  Ala.  308 ;  Garlington  v.  Jones, 
37  Ala.  240 ;  Looney  v.  Bush,  Minor,  413. 

Tiie  bill  of  exceptions  in  the  present  record,  is  of  this  imper- 
fect  and   insufficient,  character.      When   we  say  the  present 
record  we  mean  the  corrected  transcript  of  the  proceedings  in 
17 
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this  caiise,  returned  to  this  court  under  an  order  for  a  certiorari^ 
which  we  must  regard  as  the  true  and  correct  record,  so  far  as 
there  may  be  any  repugnancy  between  its  contents  and  those  of 
the  former  transcript.  It  contains  two  blank  spaces,  in  each  of 
whicli  is  inserted  the  following :  {It  is  agreed  that  the  clerk 
may  hei'e  set  out,  in  full,  said  transcript,  and  deed,  together 
loith  all  the  endm'sements  thereon.)  The  only  description  of 
the  first  transcript  and  deed  is  that  of  '"''  9,  judgment  rendered  by 
the  Circuit  Court  of  Talladega  county,  Alabama,  in  favor  of 
Daniel  C.  Pearce,  and  against  B.  A.  Clements  and  Temi)y 
Clements,  and  [a]  deed  executed  by  W.  W.  Powell,  as  sheriff 
[of]  Clay  county,  Alabama,  to  Daniel  C.  Pearce."  The  descrip- 
tion of  the  second  sheriff's  deed,  and  of  the  proceedings  on 
which  it  was  based,  was  precisely  similar  to  that  of  the  first, 
the  only  identification  being  by  a  designation  of  the  parties, 
without  amounts,  or  dates,  or  other  identifying  features.  The' 
rule  was  settled  by  this  court,  as  far  back  as  Looney  v.  Bush, 
Minor's  Report,  413,  more  than  fifty  years  ago,  that  "when- 
ever it  is  intended  to  incorporate  in  a  bill  of  exceptions  a 
paper,  read  or  offered  to  be  read,  it  is  indispensable  to  set  out 
a  copy  in  the  hill  of  exceptions,  before  the  same  is  sealed,  or  to 
80  describe  the  paper  by  its  date,  amount,  parties,  or  other 
identifying  features,  as  to  leave  no  room  for  mistakes  in  the 
transcribing  oflicer."  This  rule  has  been  often  repeated,  and 
has  ever  since  been  strictly  adhered  to  in  subsequent  decisions. 
Bradley  v.  Andress,  30  Ala.  80 ;  Decatur  v.  Moseley,  19  Ala. 
222  ;  Tuscaloosa  County  v  Logan,  50  Ala.  503.  We  need  not 
decide,  as  would  seem  reasonable,  that  there  can  be  no  sufficient 
identification  of  a  judgment  without  specifying  the  parties, 
date  and  amount;  nor  of  a  deed  without  naming  the  parties 
Axi)  date.  Such  is  the  accepted  rule  of  certainty  everywhere 
recognized  as  applicable  to  the  description  of  written  instru- 
ments, or  records  in  ordinary  pleadings.  It  is  enough  to  say, 
that  where,  in  making  up  a  record  for  the  appellate  court,  the 
clerk  of  the  circuit  court  leaves  blank  spaces  in  the  bill  of  ex- 
ceptions, with  a  reference  to  a  judgment  or  deed  only  by  a 
description  of  tlie  p>arties,  such  papers  found  copied  elsewhere 
in  the  record,  without  being  further  identified,  or  referred  to, 
as  being  parts  of  such  bill  of  exceptions,  can  not  be  so  regarded 
by  the  court.  A  record  is  something  which  is  proved  by  its 
mere  production  and  iinspection,  whether  of  the  original  or  of 
a  copy,  and  nothing  can  be  construed  to  be  a  part  of  it,  which 
does  not  appear,  on  the  fare  (f  it,  to  be  such,  without  the  aid 
of  oral  evidence,  explanatory  of  clerical  errors  which  may 
have  crej)t  into-  such  judicial  proceedings,  whether  errors  of 
omission  or  errors  of  commission. — King  v.  Martin,  67  Ala. 
177.  This  principle  applies  witii  peculiar  force  to  bills  of  ex- 
VoL.  i.xxm. 
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ceptions,  around  the  execution  of  which  the  law  has  seen  fit  to 
place  so  many  exacting  safeguards. 

Under  the  application  of  this  rule,  we  must  exclude  from 
consideration  altogether  the  sheriff's  deeds  and  the  judgments 
against  B.  A.  Clements  in  fav^or  of  the  appellant,  which  we 
find  copied  into  the  present  transcript.  They  form  no  part  of 
the  bill  of  exceptions,  nor  can  we,  therefore,  regard  them  as 
having  any  proper  connection  M'ith  the  record. 

This  view  results  in  the  necessary  affirmance  of  the  judg- 
ment. All  the  evidence  purports  to  be  set  out,  and  the  plaintiff 
in  ejectment  below,  who  is  here  the  appellant,  fails  to  show 
any  title  in  himself  to  the  premises  sued  for.  He  could  only 
recover  upon  the  strength  of  such  title  as  he  himself  proved 
on  the  trial,  and  without  such  proof  the  weakness  of  the  de- 
fendant's title  would  avail  him  nothing.  Hence,  the  rulings  of 
the  circuit  court,  if  erroneous,  must  be  regarded  as  error  with- 
out injury  to  the  legal  rights  of  the  appellant,  and  will  not 
operate  to  reverse  the  judgment. — MeClellan  v.  Lipscmnh,  56 
Ala.  255 ;  Smith  v.  Rice^  Ih.  417 ;  Tr'cadioay  v.  Treadway's 
Ex\s^  Ih.  390 ;  Simiyson  v.  Lauderdale  County.,  Ih.  64 ; 
1  Brick.  Dig.  780,  §  100. 

The  judgment  is  aftirmed. 


Wood,  Ex'rx,  v.  Brewer  <&  BreAA  er. 

Actimi  cm  Account. 

1.  Competency  of  a  party  as  n  witness  under  section  3058  of  the  Code. 
Under  the  statute  rendering  a  party  incompetent  to  testify  as  to  any 
"  transaction  with,  or  stateinent  by  a  deceased  person,"  etc.,  testimony, 
to  come  within  the  first  class  mentioned,  must  relate  io  some  act  done  by 
the  deceased,  or  in  the  doing  of  which  he  personally  participated;  and 
to  come  within  the  other  cla.'^s  mentioned,  it  must  be  of  a  conversation 
to  which  the  deceased  was  a  party,  and  in  which  his  statements,  rejilies, 
or  presumed  admission  from  silence  are  sought  to  be  introduced  in  evi- 
dence ;  and  in  either  case,  t^)  fall  within  the  prohibition  of  the  statute, 
the  transaction  or  statement  must  be  of  such  a  character,  and  so  con- 
nected with  tlie  deceased  that,  if  living,  the  presumption  would  be  that 
he  could  deny,  qualify,  or  explain  it. 

2.  Same. — If  the  testimony  relate  to  a  transaction  with  another,  or 
falls  not  within  the  class  siipposed  to  be  particularly  within  the  knowl- 
edge of  the  deceased,  neither  the  rule  of  exclusion,  nor  the  reason  of  it 
applies  J  and  hence,  it  was  held  that  the  testimony  objected  to  in  this 
case,  as  coming  within  the  statute,  was  competent,  and  the  primary  court 
did  not  err  in  admitting  it. 

3.  Admissihilityof  evidence. — In  an  action  on  an  account  for  work  and 
labor  done  for,  and  on  the  plantation  of  a  deceased  person,  brought  by  a 
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transferee  of  the  account,  the  fact  that  the  transferor  worked  on  the 
plantation,  and  the  value  of  his  services  being  shown  by  a  witness,  it  is 
competent  for  the  plaintiff  to  farther  prove  by  the  witness  that  the 
latter  worked  on  the  plantation  with  the  transferor,  for  the  purpose  of 
showing  the  witness'  opportunities  of  knowing  that  the  transferor  did 
work  on  the  plantation,  and  the  value  of  the  services  rendered  by  him. 

4.  Same. — In  such  action,  the  plaintiff's  case  being  presented  in  two 
aspects, — on  an  alleged  contract  made  between  the  decedent  and  the 
transferor,  and  on  an  implied  promise  by  the  decedent  to  pay  the  trans- 
feror the  value  of  the  services  rendered  Isy  the  latter  on  the  plantation  of 
the  former,  with  his  knowledge  and  consent, — and  the  defense  being, 
that  if  such  services  were  performed,  they  were  performed  at  the  in- 
stance and  request  of  another,  who  had  charge  and  possession  of  the 
plantation,  and  was  cultivating  it,  as  lessee  of  the  decedent,  it  is  compe- 
tent for  the  witness  to  testify,  at  the  plaintiff's  instance,  that  he  worked 
on  the  plantation  the  same  vear  when  the  alleged  services  were  per- 
formed by  the  transferor,  under  the  employment  of  the  decedent,  and 
that  the  latter  paid  him  for  his  services,  as  an  act  of  control  or  proprie- 
torship, furnishing  some  evidence  that  the  crop  on  the  plantation  was 
being  made  on  the  decedent's  account. 

5.  Contract  hy  an  agent;  when  imposes  a  liability  on  him. — An  agent 
who  contracts  in  his  own  name,  without  disclosing  that  he  is  acting  for 
a  principal,  incurs  a  personal  liability,  which  is  primary  in  its  character. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubuakd. 

This  was  an  action  by  Brewer  &  Brewer,  transferees  of  one 
Graliam,  against  Martha  Wood  as  the  executrix  of  the  last  will 
and  testament  of  R.  II.  Wood,  deceased,  and  was  founded  on 
account  for  work  and  labor  .done  by  Graham  for  the  defend- 
ant's testator  during  the  year  1875.  The  defendant  pleaded 
in  short  by  consent,  (1)  the  general  issue,  and  (2)  "the  statute 
of  frauds  as  to  a  promise  to  pay  the  debt  of  another;"  and 
upon  issues  joined  on  these  pleas  the  cause  was  tried,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiffs,  from 
which  the  defendant  appealed. 

Graham,  the  transferor,  was  examined  as  a  witness  for  the 
plaintiffs,  "  and  was  asked  the  following;  questions,  and  made 
answers  thereto  as  follows :  Ques.  Wliere  did  you  live  in 
1875?  Ans.  I  lived  on  the  plantation  of  R.  H.  Wood,  the 
decedent.  Ques.  When  did  you  go  there '{  Ans.  I  went  there 
in  March  of  that  year.  Ques.  How  long  did  you  stay  there  ? 
Ans.  I  stayed  there  from  March  until  about  two  weeks  before 
Christmas."  The  defendant  objected  to  each  of  the  questions 
and  to  each  of  the  answers,  on  the  ground  that  tlicipiestions  and, 
answers  related  to  and  involved  a  transaction  with  her  testator, 
and  the  witness  was  incompetent  to  testify  in  reference  thereto. 
The  court  overruled  each  of  the  objections,  and  the  defendant 
duly  excepted.  The  plaintiff  also  examined  as  a  witness  one 
Mounce,  who  testified  that  he  had  seen  Graham  working  on  the 
place  several  times  during  the  year  1875,  that  he  worked  on 
said  plantation  a  portion  of  the  time  during  that  year,  that  he 
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was  employed  by  defendant's  testator  for  that  purpose,  and 
that  said  testator  paid  him  for  his  services.  He  also  testified 
to  the  value  of  Graham's  services.  Objections  were  made  to 
portions  of  this  witness'  testimony,  which  were  overruled  by 
the  court,  and  exceptions  reserved  by  the  defendant.  1  he 
portions  of  his  testimony  so  objected  to  are  sufficiently  indi- 
cated in  the  opinion.  The  plaintiif  also  introduced  evidence, 
tending  to  show  that,  in  March,  1875,  Graham  was  in  jail,  and 
defendant's  testator  became  his  bail,  and  took  him  out  of  jail 
for  the  purpose  of  having  him  work  on  his  plantation. 

The  evidence  for  the  defendant  tended  to  show  that  Julius 
Hall  rented  the  testator's  plantation  and  stock  for  the  year 
1875  ;  that  Hall  was  to  furnish  the  labor,  supplies  and  stock  to 
make  a  crop,  and  that  he  was  to  give  said  testator  a  certain 
part  of  the  crop  raised  on  the  place,  as  rent ;  that  Graham  sent 
for  said  testator  to  take  him  out  of  jail,  so  that  he  could  work 
on  said  plantation  for  Hall,  sending  him  word  that  he  had  seen 
Hall  and  made  arrangements  with  him  to  work  for  him  ;  that 
defendant's  testator  did  not  become  Graham's  bail  for  "  a  day 
or  two  "  after  Graham  requested  him  to  do  so  ;  and  that  said 
testator  told  Graham,  after  he  had  been  released  from  jail,  to 
go  and  make  his  arrangements  with  Hall.  After  the  defendant 
closed,  the  plaintiffs  recalled  Graham,  and  asked  him  the  fol- 
lowing questions,  to  which  he  made  the  following  answers : 
Ques.  "Did  vou  ever  contract  with  Julius  Hall  to  work  for 
him  for  the  year  1875?"  Ans.  "I  did  not."  'Ques.  "Was 
there  any  agreement  or  understanding  between  you  and  Julius 
Hall,  by  which  he  was  to  pay  you  for  your  services  ?"  Ans. 
"  There  was  no  such  agreement  or  understanding."  To  each 
question  and  answer  the  defendant  objected  on  the  ground  that 
tne  matters  inquired  about  and  elicited  by  the  answers  related 
to,  and  involved  transactions  with  her  testator,  and,  therefore, 
the  witness  was  incompetent  to  testify  in  reference  thereto. 
The  court  overruled  the  several  objections,  and  the  defendant 
duly  excepted. 

The  court  charged  the  jury,  at  the  plaintiffs'  request,  as  fol- 
lows :  That  if  they  "  believe  from  the  evidence  that  the  de- 
fendant's testator  employed  Graham,  although  he  might  have 
been  acting  for  another,  yet,  if  he  did  not  disclose  that  fact  to 
Graham,  and  the  latter  performed  the  services,  he  had  a  right 
to  look  to  said  testator  for  payment."  The  court  also  gave  to 
the  jury  another  charge  at  the  plaintiffs'  request,  embodying 
substantially  the  same  instructions  as  are  contained  in  the 
charge  copied  above.  To  these  charges  the  defendant  duly  ex- 
cepted, and  also  to  the  refusal  of  the  court  to  give  the  following 
charge  requested  by  her  in  writino; :  "  That  the  evidence  of  the 
witness  Mounce,  as  to  his  being  hired  by  Wood,  and  paid  by 


262  SUPREME  COURT  [Dec.  Term, 

[Wood,  Ex'rx,  v.  Brewer  &  Brewer.] 

Wood  for  his  services  on  Wood's  place  during  the  year  1875, 
can  not  be  looked  to  as  a  circumstance  to  show  a  contract. be- 
tween Wood  and  Graham." 

J.  A.  BiLBRO  and  W.  F.  Fostek,  for  appellant. 

Abercrombie  &  Graham,  and  W.  C.  McIvek,  contra. 

STONE,  J. — What  are  to  be  considered  transactions  with, 
or  statements  by  deceased  persons,  under  section  3058  of  the 
Code  of' 1876,  is  a  question  which  very  frequently  comes  before 
us.  To  come  within  the  former  class,  it  must  be  some  act  done 
by  the  deceased,  or  in  the  doing  of  which  he  ])ersonally  partici- 
•  pated.  To  be  within  the  latter  class,  there  must  have  l)een  a 
conversation  to  which  he  was  a  party,  in  which  his  statements, 
replies,  or  presumed  admission  from  silence  are  sought  to  be 
introduced  in  evidence.  In  each  case,  to  fall  within  the  pro- 
hibited, line,  the  transaction  or  statement  must  be  of  such  a 
ctaracter,  and  so  connected  with  the  deceased,  as  that,  if  living, 
the  presumption  would  be  he  could  deny,  qualify,  or  explain  it. 
This  is  the  sense  of  the  rule.  The  legislature,  by  it,  intended 
to  deny  to  living  suitors  the  advantage  they  would  otherwise 
have  over  the  estates  of  deceased  adversaries,  if  permitted  to 
testify  to  transactions  with,  and  statements  by  such  adversaries, 
after  death  had  rendered  it  impossible  that  such  adversaries  could 
be  heard  in  rfeply.  If  the  testimony  relate  to  a  transaction  with 
another,  or  fall  not  within  the  class  supposed  to  be  particularly 
within  the  knowledge  of  the  deceased,,  neither  the  rule  of  ex- 
clusion, nor  the  reason  of  it  applies. — McCrary  v.  liash,  60 
Ala.  374;  Tisdulev.  Maxwell^  58  Ala.  40;  Boykin  v.  Smithy 
65  Ala.  294;  KiUen  v.  Lide^  Ih.  505.  None  of  the  testimony 
of  the  witness  Graham,  given  on  his  first  or  last  examination, 
related  to  any  transaction  with,  or  statement  by  defendant's  tes- 
tator, and  the  circuit  court  did  not  err  in  receiving  it. 

There  was  no  error  in  allowing  the  witness  Mounce  to  testify 
that  he  worked  on  Wood's  plantation  with  Graham.  It  was 
very  proper  he  should  l)e  allowed  to  so  testify,  for  it  tended  to 
show  the  witness'  knowledge  of  the  matters  he  testified  about. 
It  certainly  gave  the  witness  better  opportunities  of  knowing 
that  Graham  labored  on  the  place,  and  the  value  of  his  services. 
It  was  proper  for  the  jury  to  know  this,  for  it  tended  to 
strengthen  his  testimony. 

Against  the  objection  of  defendant,  the  witness  Mounce  was 
allowed  to  testify,  tiiat  when  he  worked  on  testator's  plantation 
(the  same  year  when  the  alleged  services  of  Graham  were  per- 
formed, for  which  this  suit  is  l)rouglit).  Wood,  defendant's  tes- 
tator, employed  him,  and  paid  him  for  his  services.  The 
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present  suit  is  for  work  and  labor  alleged  to  have  been  done 
and  performed  by  Graham  at  the  request  of  Wood.  The  de- 
fense is,  that  if  such  service  was  performed,  it  was  at  the  in- 
stance and  request  of  Hall,  and  not  of  Wood.  As  we  said  wlien 
this  case  was  before  in  this  court — G6  Ala.  570 — the  plaintiffs' 
claim  is  presented  in  two  aspects ;  on  an  alleged  express  contract 
made  between  Wood  and  Graham,  and  on  an  implied  promise  by 
Wood  to  pay  Graham  the  value  of  services  rendered  by  the  lat- 
ter on  the  plantation  of  the  former,  with  his  knowledge  and 
consent.  Whether  the  law  would  imply  such  promise  on  the 
part  of  Wood,  would  depend  largely  on  the  further  inquiry,  on 
whose  account,  and  under  whose  control  was  tlie  plantation  cul- 
tivated that  year.  For  the  law  implies  a  promise  to  pay  for 
services  and  work  rendered,  only  against  him  who  is  benefited 
by  such  labor.  Testimony  was  given  for  defendant  that  Wood's 
plantation  was  leased  that  year  to  Hall,  who  was  to  control  the 

f)lace,  hire  the  labor,  and  pay  rent  to  Wood  for  the  use  of  iiis 
ands  and  stock.  There  was  also  testimony  tending  to  show  that 
Wood  had  said  he  wanted  some  hands  on  his  plantation  that 
year.  The  inquiry  was  thus  raised,  who  had  the  control  and 
direction  of  the  place  during  that  year — Wood  or  Hall.  Now, 
as  an  independent  proposition,  the  fact  that  Wood  hired  Mounce 
to  labor  on  the  place,  and  paid  him  for  his  labor,  was  not  legal 
evidence  to  prove  he  also  hired  Graham,  and  agreed  to  pay  him. 
It  was,  however,  if  believed,  an  act  of  control — of  proprietor- 
ship— which  furnished  some  evidence  that  the  crop  was  being 
made  on  Wood's  account.  Why  employ  and  pay  for  labor  to 
work  in  the  crop,  if  that  crop,  when  matured,  was  to  be  Hall's  ? 
The  circuit  court  did  not  err  in  admitting. this  evidence. 

There  is  no  error  in  the  charges  given.  An  agent  who  con- 
tracts in  his  own  name,  without  disclosing  that  he  is  acting  for 
a  principal,  incurs  a  personal  liability,  which  is  primary  in  its 
character,—!  Brick.  Dig.  QQ,  §§  210,  214.  The  charge  asked 
was  properly  refused,  under  the  principles  declared  above. 
Affirmed. 


Tutwiler  v.  Montgomery* 

Statutory/  Heal  Action  in  the.  Nature  ofEjectinent. 

1.  Statutes  of  registration;  what  jtarties  protected  by. — The  purpose  of 
statutes  of  registration  is  the  protection  of  innocent  purchasers  and  cred- 
itors against  secret  or  unknown  conveyances,  and  it  is  only  as  to  them 
unregistered  conveyances  are   avoided ;   as  between  the  parties,   and 
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as  to  all  others  than  the  creditors  or  purchasers  designated  in  the  statute 
such  conveyances  are  valid  and  operative. 

2.  Same;  only  judgment  creditors  protected  by. — The  only  class  of  cred- 
itors now  protected  by  the  statute  against  unregistered  conveyances  of 
land,  whether  absolute  or  conditional,  are  judgment  creditors;  and  they 
are  protected  although  they  may  not  have  acquired  a  lien  by  the  issue  of 
execution. 

8.  Notice  as  effectval  os  registration. — Notice,  actual  or  constructive, 
is  as  effectual  as  registration  to  render  a  conveyance  valid  and  operative 
as  against  creditors,  purchasers,  or  mortgagees. 

4.  What  operates  as  constrtcctive  notice. — Where  a  party  has  knowledge 
or  information  of  a  fact  which  ought  to  have  elicted  inquiry,  he  must  be 
deemed  to  have  notice  of  all  facts  to  which  the  inquiry,  if  he  had  pursued 
it,  would  have  led  him. 

5.  Possession  of  land;  when  notice  of  unrecorded  deed. — The  possession 
of  lai)d  by  the  grantee  in  an  unregistered  conveyance,  in  person  or  by  his 
tenants,  being  a  visible  sign  of  ownership,  which  would  put  a  prudent 
man  ui)on  inquiry  as  to  the  right  in  which  it  is  clainied,  operates  as  notice 
of  the  conveyance,  protecting  it  against  creditors,  purchasers,  or  mort- 
gagees. 

6.  When  creditor  not  protected  against  unregistered  conveyance. — Where 
lands  of  a  defendant  in  execution  were  sold  under  the  execution  by  the 
sheriff,  and,  at  the  time  of  the  sale,  the  lands  were  not  in  the  pos- 
session of  the  defendant,  but  in  the  possession  of  tenants  of  his  vendee 
under  a  prior  unrecorded  deed,  the  want  of  possession  in  him  was  a  fact 
which  ought  to  have  put  the  purchaser  on  inquiry ;  and  if  he  did  not  make 
iuiiuiry,  his  negligence  can  not  entitle  hini  to  claim  protection  against 
the  unrecorded  deed,  of  which  the  inquiry  would  have  given  information. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  Wm.  S.  Mudd. 

This  was  a  statutory  real  action  in  tlie  nature  of  ejectment, 
brought  by  H.  A.  Tutwiler  against  D.  M.  MontgomeiT  and 
Amos  Ilorton ;  was  commenced  on  18th  rfanuary,  1881  ;  and 
was  tried  on  issue  joined  on  tlie  plea  of  not  guilty,  the  trial  re- 
sulting in  a  verdict  and  judgment  for  the  defendants.  Both 
parties  claimed  title  through  A.  S.  Steele. 

The  plaintiff's  evidence  tended  to  show  that  on  10th  day  of 
November,  1873,  S.  P.  Steele,  as  administrator  of  the  estate  of 
Tobias  Cox,  deceased,  made  a  final  settlement  of  his  adminis- 
tration on  said  estate  in  the  probate  court  of  Greene  county, 
whereon  decrees  were  duly  rendered  against  him  in  favor  of 
the  distributees,  Martha  F.  Tutwiler,  and  H.  A.  Tutwiler,  her 
husband,  and  Carrie  T.  Cox,  a  minor,  by  her  guardian  ad  litem, 
for  the  balance  ascertained  to  be  in  his  hands  as  such  administra- 
tor ;  that  executions  having  beeu  issued  on  said  decrees  against 
the  administrator  and  returned  "  no  property  found,"  execu- 
tions were,  on  15th  January,  1874,  duly  issued  thereon  against 
said  administrator  and  A.  S.Steele,  the  surety  on  his  administra- 
tion l)ond,  which  were,  in  the  morning  of  the  same  day,  placed  in 
the  hands  of  the  sheriff  of  said  county,  and  by  him  afterwards 
levied  on  the  lands  sued  for;  and  that  on  2d  March,  1874,  said 
lands  were  duly  sold  and  conveyed  by  the  shenff  under  said  execu- 
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tions  to  the  plaintiff.  It  was  also  shown  that  Martha  F.  Tut- 
wiler, her  husband  and  Carrie  T.  Cox  resided  in  Texas  prior 
to  July  21st,  1873,  and  they  have  since  continued  to  reside 
there ;  and  that  the  latter  was  still  a  minor. 

The  defendants'  chain  of  title  was  as  follows :  (1)  A  deed 
of  bargain  and  sale  from  A.  S.  Steele  and  wife  to  John  L.  Jones 
<fe  Co.  and  defendants,  executed  on  21st  of  J^uly,  1873,  but 
which  was  not  filed  for  record  until  in  the  afternoon  of  the  15th 
January,  1874',  after  said  executions  against  A.  S.  Steele  had 
been  issued  and  placed  in  the  hands  of  the  sheriff;  (2)  a  deed  of 
bargain  and  sale  from  the  grantees  in  the  deed  last  above  men- 
tioned to  P.  M.  Steele,  executed  on  26th  June,  1876,  and  filed  for 
record  on  27th  January,  1881 ;  and  (3)  a  deed  of  bargain  and 
sale  from  P.  M.  Steele  and  her  liusband,  A.  S.  Steele,  to  the  de- 
fendants, executed  on  16th  February,  1878,  and  filed  for  record 
on  6th  May,  1878.  These  deeds  "were  shown  to  have  been 
bona  Jide,  and  based  on  valuable  considerations."  Evidence 
was  also  introduced  by  the  defendants  tending  to  show  that  "  said 
A.  S.  Steele  had  never  lived  on  or  near  said  lands,  but  rented 
them  out  yearly;  that  defendants  and  said  Jones  &  Co.  took 
possession  thereof  under  their  said  deed  in  July,  1873,  and  they 
and  said  A.  S.  Steele  gave  notice  to  the  tenants  then  on  the 
lands,  who  had  rented  the  same  for  that  year  from  said  Steele, 
that  defendants  and  said  Jones  tfc  Co.  had  bought  said  lands 
from  said  Steele,  and  were  the  owners  thereof ;  that  said  tenants, 
attorned  to  said  Jones  &  Co.  and  defendants,  and  remained  on 
the  lands  as  their  tenants  to  the  end  of  that  year,  and  paid  to 
them  the  rents  of  said  lands  for  that  year;  and,  on  1st  Januar}', 
1874,  they  made  a  new  contract  witli  said  Jones  tfe  Co.  and  de- 
fendants for  the  rent  of  said  lands  for  the  year  1874,  and  re- 
mained on  the  lands,  as  their  tenants,  the  whole  of  that  year, 
and  continuously  thereafter  until  the  sale  to  P.  M.  Steele  in 
1876 ;  that  the  possession  of  said  tenants,  during  all  said  years, 
was  open  and  visible;"  and  that  "after  July  21st,  1873,  said 
A.  S.  Steele  ceased  to  manage  or  control  said  lands  in  any  way, 
and  J.  L.  Jones,  for  Jones  tv  Co.,  and  defendants,  took  charge 
and  control  of  the  same,  and  openly  and  frequently  made  visits 
to,  and  looked  after  the  same  during  the  year  1873,  after  said 
purchase."  J.  L.  Jones  was  a  member  of  the  firm  of  Jones 
&Co. 

The  circuit  court,  in  its  general  charge,  instructed  the  jury, 
in  substance,  that  the  testimon}'  introduced  on  behalf  of  the 
defendants,  if  believed  by  them,  disclosed  facts  which  would 
operate  as  notice  to  the  plaintiff  of  the  deed  made  by  Steele  and 
wife  to  Jones  &  Co.  and  the  defendants  on  21st  July,  1873, 
and  would  protect  the  title  acquired  by  them  against  the  execu- 
tion and  sale  under  which  the  plaintiff  claimed.     To  this  in- 
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struction  the  plaintiff  excepted,  and  also  to  the  refusal  of  the 
conrt  to  give  the  following  charge  requested  by  him  in  writing : 
"That  if  the  jury  find  from  the  evidence,  that  the  plaintiffs  in 
the  executions  under  and  by  virtue  of  which  the  sheriff  levied 
on  and  sold  said  lands,  were  non-residents  of  Alabama,  and 
that  Carrie  T.  Cox  was  a  minor,  at  and  before  July  21st,  1873, 
and  up  to  the  15th  January,  1874,  and  had  no  actual  notice  of 
any  change  of  possession  of  said  lands  between  the  21st  July, 
1873,  and  the  loth  January,  1874,  then  the  deed  from  Steele 
and  wife  to  Montgomery  and  llorton  and  J.  L.  Jones  &  Co.  is 
inoperative  and  void  as  to  the  plaintiff  in  this  action  ;  and  that 
the  plaintiff  is  entitled  to  recover." 

Tlie  rulings  above  noted  are  here  assigned  aa  error. 

Webb  ct  Tutwiler  and  W,  P.  Webb,  for  appellant.  (1) 
The  notice  of  the  unrecorded  deed,  read  or  given  on  day  of 
sheriff's  sale,  before  plaintiff  purchased,  will  not  avail  defend- 
ants, if  they  were  without  notice  when  the  execution  issued. 
Code  of  1876,  §2160;  Wood  v.  Lake,  62  Ala.  489;  Daniel  v. 
SorrelU  9  Ala.  436; -27  Ala.  155;  1  Brick.  Dig.,  p.  546,  §  245. 
(2)  It  is  not  contended  that  plaintiff'  had  actual  notice ;  but  con- 
structive notice  merely,  arising  from  the  attornment  to  them 
by  plaintiff's  tenants,  is  relied  on.  This  was  insufficient.  On 
this  point  the  following  authorities  cited  and  discussed : 
Story's  Efj.  Jur.  §  399  ;  Williamsmi  v.  Broion,  15  N.  Y.  354 ; 
Fair-  v.  Stevenot,  29  Cal.  488 ;  Wade  on  Notice,  §  281 ;  Dey  v. 
Dunham,  2  John.  Ch.  182;  Cen.  Law  Journ.,  vol.  14,  p.  142; 
Coleman  v.  Barkleio,  27  N.  J.  (L.)  359 ;  Holmes  v.  Stout,  10 
N.  J.  (Eq.)  419;  MoMechan  v.  Griffing,  3  Pick.  154;'  Ilewes 
V.  WisweU,  8  Green  1.  98  ;  Amer.  Notes  to  Le  Neve  v.  Le  Neve, 
Lead.  Cases  in  Equity  (Ed.  of  1852),  pp.' 113-120;  /J.  (Ed.  of 
1877),  p.  188  of  vol.  2,  Pt.  1 ;  Veazie  v.  Parker,  23  Me.  170; 
Jaques  V.  Weeks,  7  Watts,  261;  I^loffg  v.  Mann,  2  Sum.  486; 
Beatie  v.  Butler,  21  Mo.  313 ;  Harru  v.  Carter,  3  Stew.  233 ; 
Scroggins'  case,  8  Ala.  384 ;  McCaskle  v.  Amarine,  12  Ala.  21 ; 
Brewer  v.  Breioer,  19  Ala.  489  ^.Powell  v.  Allred,  11  Ala.  318 ; 
Holmes  V.  Stout,  \0^.'S.{^i:^.)U^;  37  N.  H.  346;  1  R.  L 
125;  8  N.  H.  264;  Henderson  v.  Warner,  2  IL  &  G.  415; 
Jackson  V.  Van  Valkenhurgh,  8  Cowen,  260;  Jollandv.  Stain- 
Iridge,  8  Vesey,  478  ;  Pendleton  v.  Fay,  2  Paige,  205.  (3)  Put 
it  is  contended  that  tlie  distributees  of  Cox  were  not  judgment 
creditors  of  A.  S.  Steele,  on  the  authority  of  Smith  v.  Jackson, 
56  Ala.  25 ;  and  that,  therefore,  they  are  not  protected  against 
dormant  conveyances.  We  respectfully  submit  that  the  case  of 
Smith  V.  Jackson,  supra,  is  not  sustained  by  tlie  reasoning  in 
Jevjett  V.  Hoogland,  30  Ala.  719,  tiie  case  cited  in  its  support. 
This  point  discussed. 
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E.  Morgan  and  Head  &  Bitlek,  contra.  (1)  The  appel- 
lant does  not  question  the  correctness  of  the  geneft'al  rule,  tliat 
possession  of  a  vendee,  under  an  unregistered  deed,  is  con- 
structive notice  of  the  deed.  It  is  fully  recognized  by  the  fol- 
lowing authorities :  Harris  v.  Cai'ter,  3  Stew.  233 ;  Feiino  v. 
Say  re.,  3  Ala.  458;  Scroygins  v.  McDougald.,  8  Ala.  382; 
Smith  V.  Zurcher.,  9  Ala.  208 ;  Powell  v.  Allred,  11  Ala.  318; 
Burt  V.  Cassety^  12  Ala.  734;  McCaskle  v.  AinaHne.,  12  Ala. 
17;  Brewer  v.  Brewer,  19  Ala.  481 ;  Burns  v.  7aylo?\  23  Ala. 
255  ;  Phillips  v.  Costley,  40  Ala.  i86.  (2)  But  the  appellant 
contends  that  the  possession  of  a  tenajit  of  the  vendee  is  not 
notice.  The  following  authorities  show  tliat  such  a  posses- 
sion is  notice  to  the  same  extent  as  if  the  vendee  himself  were 
in  possession. — Harris  v.  Carter,  3  Stew.  233 ;  Scrogr/ins  v. 
McBougald,  S  Ala..  S82;  McCaskle  V.  Amarine  12  Ak.  17; 
Brewer  v.  Brewer,  19  Ala.  481,  and  authorities  cited ;  Powell 
V.  Allred,  11  Ala.  318.  (3)  The  fact  that  the  plaintiffs  in 
execution  were  residents  of  Texas,  and  one  of  them  a  minor, 
can  make  no  difference.  Constructive  notice  operates  upon  all 
alike.  If  absent,  they  should  have  had- an  agent;  and  the 
rights  of  the  minor  were  attended  to  by  a  next  friend  or  guard- 
ian ad  litem.  (4)  The  plaintiffs  in  execution  were  not  judg- 
ment creditors. — Smith  v.  Jackson,  50  Ala.  25.  They  were, 
therefore,  not  protected  by  the  statutes  of  registration,  whether 
they  had  constructive  notice  or  not. — Preston  tfc  Stetson  v. 
McMillan,  58  Ala.  pp.  92  and  93. 

BRICKELL,  C.  J. — The  purpose  of  statutes  of  registration 
is  the  protection  of  innocent  purchasers  and  creditors  against 
secret  or  unknown  conveyances,  and  it  is  only  as  to  them  un- 
registered couvej'ances  are  avoided.  As  between  the  parties, 
and  as  to  all  others  than  the  creditors  or  purchasers  designated 
in  the  statute,  unregistered  conveyances  ai-e  valid  and  opera- 
tive. The  statutes,  prior  to  the  Code,  pronounced  an  unregis- 
tered conveyance  of  land,  whether  absohite  or  conditional,  void 
as  to  subsequent  purchasers  for  value,  mortgagees,  and  credi- 
tors, not  having  notice  of  it.  The  general  term  creditors  was 
employed,  but  the  term  was  not  construed  to  embrace  creditors 
at  large,  who  had  not  reduced  their  demand  to  judgment,  or 
otherwise  acquired  a  lien.  It  comprehended  only  judgment 
creditors,  or  creditors  who  had  by  legal  or  equitable  process  ac- 
quired a  lien,  and  had  a  consequent  right  to  enforce  the  ap- 
propriation of  the  lands  to  the  payment  of  their  debts. — 1 
Brick.  Dig.  546,  ^  241.  The  term  creditors,  having  this  well 
defined  and  known  signification,  was  omitted  from  the  sections 
of  the  Code  referring  to  the  registration  of  conveyances  of 
lands,  and  for  it  is  substituted    the  term  jmlgment  ereditorSy 
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though  the  statutes  giving  to  judgments  a  lien  on  lands  were 
omitted.  The  consequence  is,  that  the  only  class  of  creditors 
now  protected  by  the  statutes  against  unregistered  conveyances 
of  lands,  whether  absolute  or  conditional,  are  judgment  oredi- 
toi's,  and  they  are  protected  though  they  may  not  have  ac- 
quired a  lien  by  the  issue  of  execution. —  Wood  v.  Lake^  62 
Ala.  489.  Whether  the  plaintiffs  in  the  execution  under  which 
the  premises  in  controversy  were  sold,  can  be  regarded  Adjudg- 
ment creditors^  entitled  to  protection  against  the  conveyance 
under  which  the  appellees  derive  title,  and  which  was  not  regis- 
tered at  the  time  a  lien  was  acquired  by  the  issue  of  executions, 
is  a  grave  question  which  we  do  not  find  it  necessary  now  to 
decide. — Smith  v.  Jackson^  56  Ala.  25. 

Notice  is  as  effectual  as  registration  to  render  a  conveyance 
valid  and  operative  as  against  creditors,  purchasers,  or  mortga- 
gees ;  for  it  is  only  to  afford  notice  that  registration  is  required. 
The  notice  may  be  actual  or  constructive;  and  the  possession 
of  a  grantee  in  an  unregistered  conveyance,  by  himself  or  his 
tenants,  operates  as  notice,  because  it  is  a  fact,  a  visible  sign  of 
ownership,  which  would  put  a  prudent  man  upon  inquiry  as 
to  the  right  in  which  it  is  claimed. — 1  Brick.  Dig.  546,  §  243. 
In  Harris  v.  Carter,  3  Stew.  238,  it  is  said:  "When  one  pur- 
chases real  estate  under  circumstances  which  should  put  him 
upon  in(]uiry  as  to  the  title  of  him  whose  interest  he  purchases, 
he  stands  in  the  same  situation  as  if  he  had  actual  notice  of 
any  incumbrance  upon  it,  or  of  any  transfer  of  right."  A  pur- 
<jhaser  at  sheriff's  sale  of  lands  of  which  the  defendant  in  execu- 
tion was  not  in  possession,  was  held  chargeable  with  notice  of 
the  equities  and  i-ights  of  the  party  having  possession.  In 
Morgan  v.  Morgan,  3  Stew.  383,  it  was  said,  that  possession  of 
lands  is  a  fact  which  should  put  every  man,  ordinarily  cautious, 
upon  inquiry  as  to  the  title.  In  Fenno  v.  Sayre,  3  Ala.  471, 
it  was  said  by  C.  J.  Collier,  that  "possession  is  a  fact,  which 
should  induce  one  to  inquire  whether  the  possessor  has  title, 
and  if  he  has  incumbered  it.  It  gives  to  one  proposing  to  pur- 
chase sufficient  information  to  enable  him  to  examine  under- 
standingly  into  the  state  of  the  title  ;  and  whether  the  pur- 
chaser prosecuted  the  inquiry  or  not,  he  is  chargeable  with 
notice."  In  Scroggins  v.  McDougald,  8  Ala.  384,  it  was  said 
by  (roldthwaite,  J. :  "It  is  laid  down  very  generally  in  the 
books,  that  whatever  is  sufficient  to  put  the  purchaser  upon  in- 
quiry, is  good  constructive  notice.  It  is  difficult  to  conceive 
what  circumstance  can  be  more  strong  to  induce  inquiry,  than 
the  fact  that  the  vendor  is  out  of  possession  and  another  is  in. 

In  the  American  courts,  the  rule  is  very  generally 

recognized,  that  if  a  vendee  is  in  possession  of  lands,  a  subse- 
quent purchaser  or  mortgagee  has  constructive  notice  of  his 
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equitable  right."  In  Powell  v.  AUred,  11  Ala.  318,  the  pos- 
session of  a  mere  intruder  was  declared  to  be  a  fact  which 
ought  to  put  a  judgment  creditor  and  a  purchaser  at  sheriff's 
sale  upon  inquiry,  and  would  charge  them  with  notice  of  an 
unregistered  conveyance  made  by  the  judgment  debtor.  In 
all  our  decisions  upon  the  question,  the  possession  of  lands  is 
regarded  as  constructive  notice  of  the  right,  title,  or  equity  of 
the  party  in  whom  it  resides.  If  it  is  taken  and  held  under  an 
unrecorded  conveyance  of  the  legal  estate,  it  is  regarded  as  the 
equivalent  of  registration,  supplies  its  absence,  and  renders  the 
conveyance  valid  and  operative  as  against  creditors,  or  pur- 
chasers, or  mortgagees. — Brunson  <&  Wife  v.  Brooks,  68  Ala. 
2-18;  Burt  v.  Cassety,  12  Ala.  734;  McCaskle  v.  Amarine,  Ih. 
11  \  Smith  V.  Zurcker,  9  Ala.  208;  Strickland  v.  Nance,  19 
Ala.  233.  The  defendant  in  execution  never  was  inpossession 
of  the  lands — the  possession  was  through  tenants  leasing  from 
liim,  until  he  made  the  conveyance  under  which  the  appellees 
claim  title.  Tiiese  tenants  immediately  attorned  to  the 
grantees,  and,  on  the  expiration  of  the  term  for  which  they 
had  leased,  entered  into  a  new  lease  for  another  term,  before 
the  issue  of  the  execution  against  the  grantor.  The  possession 
was  open,  visible,  unequivocal,  and  it  is  difHcult  to  conceive  a 
fact  better  calculated  to  put  a  party  having  an  interest  upon 
inquiry,  than  the  want  of  actual  possession  in  his  vendor  or 
debtor,  and  the  enjoyment  of  possession  by  others.  If  inquiry 
had  been  made,  there  is  no  room  for  doubt  that  it  would  have 
led  to  full  information  of  the  state  of  the  title.  The  plaintiffs 
in  execution  and  the  appellant  stand  in  the  situation  of  parties 
who  had  knowledge  or  information  of  a  fact  which  ought  to 
have  elicited  inquiry,  and  must  be  deemed  to  have  notice  of 
all  facts  to  which  inquiry,  if  they  had  pursued  it,  would  have 
led  them. — Powell  v.  Allred,  swpra.\  Sorogyins  v.  McDougald, 
supra. 

We  know  that  by  the  common  law  livery  of  seizin  was  es- 
sential to  the  creation  of  freehold  estates  in  lands.  The  livery 
was  simply  an  open,  public^  notorious  transmutation  of  the 
possession,  and  possession  then  became  a  visible  sign  of  owner- 
ship, and  yet  remains  prima  facie  evidence  of  a  legal  estate 
which  will  support  ejectment  against  all  who  can  not  show  a 
better  and  higher  evidence  of  title. — Badger  v.  Lyon,  7  Ala. 
564.  A  purchaser  of  an  unquestioned  legal  estate,  if  he  would 
protect  himself  against  equities  or  trusts  to  which  it  is  subject, 
must  not  only  plead  and  prove  that  he  paid  value,  but  also  that 
his  vendor  was  in  possession  claiming  to  be  seized  of  the  legal 
estate.  The  want  of  possession  in  the  vendor  is  as  fatal  to  his 
plea  for  protection,  as  the  absence  of  a  valuable  consideration, 
or  a  denial  of  notice. — Moore  v.  Clay,  7  Ala.  742 ;  Danids  v. 
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Davison,  16  Vesey,  252;  Jackson  v.  Rovje,  4  Russell,  514. 
Neither  a  purchaser,  nor  a  creditor  can  affirm  that,  with  just 
confidence,  he  acquired  title  to,  or  a  lien  upon  lauds,  of  which 
his  vendor  or  debtor  had  not  possession.  The  want  of  posses- 
sion is  a  fact  which  must  excite  inquiry,  especially  when  the 
title  he,  claims  entitles  him  to  immediate  possession.  We  do 
not  pause  to  in(|uire  wliether  our  former  decisions  have  not 
attached  to  the  want  of  actual  possession  in  a  vendor,  or  in  a 
judgment  debtor,  a  higher  importance  than  is  attached  to  it 
elsewhere.  That  may  be  true,  but,  as  was  observed  by  Dargan 
C.  J.,  in  Strickland  v.  Nance,  19  Ala.  233,  they  affect  titles  to 
property,  and  we  must  adhere  to  them,  though  he  was  not 
satisfied  with  the  reasoning  upon  which  they  rest.  The  want 
of  possession  in  the  defendant  in  execution,  under  whom  the 
appellant  deduces  title,  was  a  fact  which  ought  to  have  put 
him  on  inquiry.  If  he  <iid  not  make  inquiry,  his  negligence 
can  not  entitle  him  to  claim  protection  against  the  title  of  the 
appellees,  of  which  inquiry  would  have  given  information. 

We  do  not  perceive  any  error  in  the  rulings  of  the  circuit 
<;ourt,  and  the  judgment  must  be  affirmed. 


Mason  v,  Alabama  Iron  Company. 

Action  for  Breach  of  Contract. 

1 .  Contracts;  rule  of  conMniction. — In  the  construction  or  interpreta- 
tion of  all  contracts,  oral  or  written,  the  object  is  to  ascertain,  and,  if 
possible,  to  effectuate  the  intention  of  the  partie.s,  so  that  performance 
may  l)e  enforced  according  to  the  sense  in  which  they  mutually  under- 
stood it  at  the  time  it  was  made ;  and  it  is  necessary  to  read  and  exam- 
ine the  mode  in  which  the  contract  is  expressed,  to  consider  the  situation 
of  the  parties,  the  subject-matter,  and  the  object  it  is  intended  to  accom- 
plish, and  to  take  into  consideratiouf  and,  if  possible,  to  frive  effect  to 
every  word  an«l  clause. 

2.  Contract  constnied. — The  Alabama  Iron  Company,  owning  a  tract 
of  land  on  which  was  timber  suitable  for  making  charcoal,  and  desiring 
to  convert  all  available  tind)er  itito  charcoal,  entered  into  a  written  con- 
tract with  M.,  bv  which  tiie  latter  after  undertaking  to  convert  the  tim- 
ber intf>  charcoal,  and  to  deliver  it  to  the  company,  agreed  to  "commence 
delivering  said  coal  as  soon  as  he  can  get  ready  to  do  so,  by  commencing 
work  at  once,  and  pusiiing  the  job  as  fast  as  he  can,  and  to  send  six  hun- 
dred bushels  each  and  every  day  after  commencing  to  send  coal,  Sundays 
and  extreme  rainy  days  only  excepted,  until  all  the  timber  on  said  land 
is  made  into  charcoal  and  sent  in."  And  tl)e  company,  after  promising 
to  j)ay  four  cents  per  bushel  for  the  charcoal  delivered,  agreed  "to  pay  as 
follows:  As  fast  as  the  work  progresses  in  said  jol),  ami  the  charcoal  is 
delivered  as  before  specified,  to  furnish  corn  and  suppliesfrom  their  store 
at  Alabama  Furnace,  necessary  to  carry  on  said  job  of  coaling,  at  their 
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regular  selling  prices.  And  the  said  M.  agrees  that  he  and  all  emploj'ed 
in  said  job  will  get  all  their  supplies  of  ever}'  kind  from  the  store  of  the 
said  Alabama  Iron  Company,  as  before  mentioned.  The  said  Alabama 
Iron  Company  does  not  agree  to  pay  much,  if  any  money  as  the  job  pro- 
gresses, but  what  money  may  be  cleared  in  said  job  by  said  M.  at  the 
completion  of  said  job  will  be  due."  Held,  in  a  suit  by  M.  against  the 
comi)any  for  a  breach  of  the  contract,  that  the  contract  imposed  on  the 
company  the  duty  to  furnish  M.  and  his  employees  with  corn  apd  sup- 
plies necessary  to  carry  on  the  work,  not  only  while  the  charcoal  was  be- 
ing delivered,  but  while  M.  was  engaged  in  cloing  and  having  done  work 
which  was  necessary  and  contemplated  to  be  done,  before  there  could  be 
a  deliverv  of  the  coal ;  and  that  a  refusal  by  the  company  to  so  furnish 
com  and  supplies,  not  justified  by  a  default  on  the  part  of  M.,  was  a 
breach  of  the  contract,  giving  to  M.  an  immediate  cause  of  action. 

3.  When  only  one  action  lies  for  breach  of  contract. — For  the  breach  of 
such  contract  only  one  action  lies,  in  which  the  plaintiff  must  recover  his 
entire  damages,  though  the  period  of  performance  has  not  expired  at  the 
time  the  action  is  commenced. 

4.  Action  for  breach  of  contract;  measure  of  damages. — The  measure  of 
damages  which  the  plaintiff  is  entitled  to  recover  in  an  action  on  such 
contract,  is  the  profits  which  he  could  have  secured,  if  he  had  been  per- 
mitted to  perform  the  contract;  and  hence,  evidence  of  expense  incurred 
by  the  plaintiff  in  building  houses  on  the  land  for  the  occupancy  of  him- 
self and  employees,  and  in  bringing  the  employees  to  the  land,  is  inad- 
missible. 

5.  Admissibility  of  evidence  on  cross-examination. — On  the  cross-ex- 
amination of  a  witness,  he  may  be  asked  as  to  his  interest  in  the  suit, 
and  as  to  his  relations  with  the  party  introducing  him ;  but,  it  being 
shown  that  the  witness  was  in  the  party's  employment,  the  amount  of 
salary  paid  him  by  his  employer  is  not  a  fit  subject  of  inquiry. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  suit  was  brought  by  A.  W.  Mason  against  the  Alabama 
Iron  Company,  a  body  corporate,  to  recover  damages  for  the 
breach  of  a  contract  in  writing,  made  between  the  parties,  the 
provisions  of  which,  necessary  to  this  report,  are  sufficiently 
stated  in  the  opinion.  The  contract  is  set  out,  in  h(£C  verba,  in 
the  complaint,  and  it  is  averred  that  the  plaintiff,  on  his  part, 
has  complied  with  all  its  provisions.  The  breaches  assigned 
are  live  in  number,  of  which  it  is  only  necessary,  under  the  view 
taken  by  this  court  of  the  case,  to  set  out  two,  the  second  and 
fifth,  which  are  as  follows :  "2.  The  defendant  has  failed  and  re- 
fused, as  the  work  progressed  in  said  job  under  said  contract, 
to  furnish  corn  and  supplies  to  the  plaintiff  from  the  defendant's 
store  at  Alabama  Furnace,  necessary  to  carry  on  said  job  of 
coaling,  ajs  the  defendant  undertook  and  agreed  to  do  under 
and  by  said  contract ;  and  the  defendant  has  failed  and  refused 
to  furnish  to  the  plaintiff  from  any  source  said  corn  and  sup- 
plies; and  the  plaintiff,  by  reason  of  such  failure,  has  been 
stopped  in  his  work  of  making  into  coal,  under  said  contract, 
the  timber"  on  the  land  mentioned  in  said  contract,  "being 
precluded  by  the  terms  of  said  contract  from  purchasing  corn 
and  supplies  to  carry  on  said  work  from  any  otlier  person  than 
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the  defendant,  or  at  any  otlier  place  than  the  defendant's  store 
at  Alabama  Furnace."  "  5.  The  plaintiff,  on  or  about  the  20th 
day  of  April,  1879,  was  put  in  possession  of  the  timber"  on 
the  land  described  in  said  contract,  "  and  from  and  after  said 
day,  and  until  the  —  day  of  May,  1879,  he  did  a  large  amount 
of  work  in  the  way  of  preparing  to  manufacture  said  timber 
into  charcoal  under  said  contract,  viz :  He  brought  from  a  dis- 
tance, and  employed  in  said  work  seven  laborers,  skilled  in  the 
business  of  manufacturing  charcoal ;  lie  erected  or  caused  to  be 
erected  on  said  land  six  houses  for  himself  and  family,  and  said 
laborers  and  their  families  to  reside  in ;  he  cut  and  split,  or 
caused  to  be  cut  and  split  of  said  timber  about  seven  hundred 
and  thirty  cords  of  wood  ;  he  placed  in  pits  ready  for  burning, 
or  caused  to  be  so  placed  about  two  hundred  and  ninety  cords 
of  said  wood ;  and  he  made  or  caused  to  be  made  twelve  hearths, 
on  which  to  place  in  pits  the  wood  to  be  burned  into  charcoal, — 
all  under  said  contract,  and  at  a  great  labor  and  expense  to  the 
plaintiff ;  when,  on  said  last  named  day,  viz.,  on  or  about  the 
—  day  of  May,  1879,  the  defendant,  without  fault  on  plain- 
tiff's part,  refused  to  furnish  him  the  corn  and  supplies  necessary 
to  carry  on  the  work  under  said  contract,  as  by  said  contract 
the  defendant  had  undertaken  and  agreed  to  do ;  and,  plaintiff 
having  no  means  to  purchase  said  corn  and  supplies,  and  being 
precluded  by  the  terms  of  said  contract  from  purchasing  them 
elsewhere  than  at  defendant's  store  at  Alabama  Furnace,  his  labor- 
ers left  him,  and  said  work  was  thereby  stopped;  and  afterwards, 
on  or  about  the  —  day  of  June,  1879,  the  defendant,  against 
the  will  and  earnest  protest  of  plaintiff,  and  in  violation  of  said 
contract,  took  from  him  the  possession  of  the  timber  on  said 
land,  and  the  wood,  hearths  and  cabins  aforesaid,  and  turned 
the  plaintiff  and  his  family  out  of  doors  late  in  the  evening, 
thereby  forcing  him  and  his  wife  and  children  to  take  shelter 
in  a  church  near  by  for  the  night.  All  of  which  was  and  is  to 
the  great  damage  of  plaintiff,"  etc.  To  these  breaches  the  de- 
fendant demurred,  assigning  several  grounds,  and  the  demurrer 
to  each  of  said  breaches  was  sustained  by  the  court. 

On  the  trial,  among  other  things,  the  plaintiff  offered  to  prove 
the  expense  he  had  incurred  in  building  houses  on  the  land 
mentioned  in  the  contract  for  the  occupancy  of  himself  and 
employees,  and  in  bringing  the  employees  to  the  place;  but,  on 
defendant's  objection,  the  court  refused  to  allow  this  proof  tt) 
l>e  made,  and  the  plaintiff  excej)ted.  On  cross-examination  of 
one  Glidden,  a  witness  examined  in  chief  by  the  defendant,  the 
plaintiff,  aftei'  showing  by  him  that  he  was  in  the  defendant's 
employment,  asked  him  what  amount  of  salary  the  defendant 
paid  him  for  iiis  services.  To  this  (question  the  defendant  ob- 
jected, the  objection  was  sustained,  and  tlie  plaintiff  excepted. 
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The  second  charge  given  by  the  court  at  tlie  defendant's  re- 
quest, referred  to  in  the  opinion,  is  in  these  words :  "  The 
plaintiff,  under  his  contract  with  defendant,  would  have  no 
riglit  to  demand  supplies  from  defendant's  store,  until  lie  had 
delivered  some  coal  under  the  contract ;  and  if  the  jury  believe 
from  the  evidence,  that  plaintiff  did  not,  during  the  time  he 
had  possession  of  said  job,  deliver  any  coal  under  said  contract, 
but  held  possession  of  the  same  from  the  14th  May  to  the  26th 
June,  1879,  without  doing  any  w'ork  on  said  job,  or  making 
any  effort  to  coal  the  timber  thereon  into  coal ;  and  if  defend- 
ant performed  its  part  of  the  contract,  then  defendant  would 
be  justified  in  resuming  possession  of  said  job."  To  this 
charge  the  defendant  excepted. 

The  rulings  above  noted  are  among  the  errors  here  assigned. 

Parsons  &  Parsons,  for  appellant.  (1)  The  circuit  court 
ruled  that  the  appellant  was  not  entitled  to  supplies  from  the 
company  under  the  contract,  until  he  should  commence  to  de- 
liver charcoal  at  the  rate  of  600  bushels  per  day.  .  This  ruling 
was  erroneous.  As  to  the  proper  construction  of  the  contract, 
the  following  authorities  were  cited  :  1  Brick.  Dig.  p.  386,  § 
161 ;  Iteid  v.-  Edwards^  7  Porter,  508  ;  Acker  v.  Bender,  33 
Ala.  234 ;  Bates  v.  Bank,  2  Ala.  451 ;  2  Pars,  on  Con.  pp. 
547-8,  564.  (2)  The  refusal  to  allow  the  appellant  to  show 
what  it  had  cost  him  to  bring  his  hands  from  Jefferson  county 
and  build  houses,  etc.,  was  erroneous.  This  expense  was  neces- 
sary, and  its  loss  was  the  proximate  and  natural  result  of  the 
breach  of  the  contract  complained  of  ;  and  such  loss  was  a  part 
of  the  damage  resulting  to  plaintiff  from  the  breach. — Mur- 
reU  V.  Whiting,  32  Ala.  54 ;  Rose  v.  Bozeman,  41  Ala.  678. 
The  appellant  was  entitled  to  recover  such  damages  as  were 
the  natural  and  proximate  consequence  of  the  breach ;  and  it 
was  error  to  refuse  to  allow  the  evidence  to  go  to  the  jury. 
See  24  Ala.  194  ;  9  Ala.  292  ;  37  Ala.  274  ;  11  Ala.  375.'  (3) 
The  court  erred  in  refusing  to  require  Glidden  to  answer  as  to 
the  salary  he  received  from  the  defendant.  The  evidence 
tended  to  show  the  witness'  interest  in  the  result  of  the  suit, 
and  was  for  that  reason  competent. 

Name  of  appellee's  counsel  not  disclosed  by  the  record,  and 
no  brief  came  to  the  hands  of  the  reporter. 

BRICKELL,  C.  J. — The  argument  of  counsel  concedes  that 
the  material  question,  decisive  of  the  case,  is,  whether  the  con- 
tract into  which  the  parties  entered  imposed  on  the  defendant 
the  duty  of  furnishing  the  plaintiff  with  corn  and  supplies, 
while  he  was  engaged  in  performing  the  contemplated  work. 
18 
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tbongh  not  delivering  coal ;  or  whether  the  duty  rested  on  the 
defendant  only  while  the  plaintiff  was  engaged  in  the  delivery 
of  coal.  The  question  is  to  be  solved  by  an  examination  and 
interpretation  of  the  contract,  which  is  in  writing. 

In  the  construction  or  interpretation  of  all  contracts,  oral  or 
written,  the  object  is  to  ascertain,  and,  if  possible,  to  effectuate 
the  intention  of  the  parties,  so  that  performance  may  be  en- 
forced according  to  the  sense  in  which  they  mutually  under- 
stood it  at  the  time  it  was  made.  It  is  necessary  not  only  to 
read  and  examine  the  mode  in  which  the  contract  is  expressed, 
but  to  consider  the  situation  of  the  parties,  the  subject-matter, 
and  the  object  it  is  intended  to  accomplish. — 1  Brick  Dig.  383, 
§  161.  And  every  M'ord  and  clause  must  be  taken  into  con- 
sideration, and,  if  possible,  have  some  effect  given  to  it. — H^y- 
vnooclv.  Perrin^  10  Pick.  2^8. 

Applying  these  elementary  principles  to  the  contract  made 
by  these  parties,  and  we  have  but  little  hesitation  in  reaching 
the  conclusion,  that  upon  the  defendant  is  devolved  the  duty  of 
furnishing  the  plaintiff  corn  and  supplies,  not  only  while  he 
was  engaged  in  delivering  coal,  but  also  while  he  was  engaged 
in  doing  the  work  necessary  and  contemplated  to  be  done,  be- 
fore there  could  be  a  delivery. 

The  defendant  owned,  or  was  possessed  of  two  parcels  of 
land,  one  containing  one  hundred  acres,  and  one  containing 
thirty  acres,  and  was  desirous  to  convert  into  charcoal  all  suit- 
able timber  upon  the  lands.  The  duty  imposed  on  the  plaintiff 
by  the  contract  is  the  conversion  of  tlie  timber  into  charcoal, 
and  its  delivery  to  the  defendant.  A  stipulation  on  his  part  is 
(to  follow  the  words  of  the  contract)  to  "commence  delivering 
said  coal,  as  soon  as  he  can  get  ready  to  do  so,  by  commencin*? 
work  at  once,  and  pushing  tlie  job  as  fast  as  he  can,  and  to  send 
six  iiundrcd  bushels  each  and  every  day  after  commencing  to 
send  coal,  Sundays  and  extreme  rainy  days  only  excepted,  until 
all  the  timber  on  the  said  one  hundred  and  thirty  acres  of  land 
is  made  into  charcoal  and  sent  in."  From  the  very  nature  of 
the  duty,  there  must  of  necessity  be  a  period  of  time  while  the 
plaintiff  was  engaged  in  its  performance,  that,  without  any 
want  of  diligence  on  his  part,  he  could  not  possil)ly  make  a 
daily  delivery  of  the  quantity  of  coal  it  was  stipulated  he  should 
deliver.  The  timber  must  be  cut,  kilns,  or  ovens  for  charring 
it  must  be  constructed,  and  other  labor  done,  requiring  not  only 
the  services  of  the  plaintiff,  but  of  others  wliom  he  might  em- 
ploy. While  engaged  in  this  service,  the  plaintiff  would  be  in 
the  performance  of  the  duty  he  had  assumed,  as  strictly  and 
essentially,  as  while  engaged  in  the  delivery  of  coal.  This  the 
parties  clearly  contemplated,  and  therefore  the  stipulation  is, 
not  that  there  shall  be  an  immediate  delivery  of  coal,  or  that 
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delivery  sliall  be  commenced  at  any  certain  or  fixed  time,  but 
that  the  plaintiff  must  at  once  commence  work,  and  as  soon  as 
he  could  by  "  jjushing  the  job  "  commence  the  delivery  of  coal. 
It  was  a  duty  or  service  which  was  made  up  of  parts  wtiich 
must  be  performed  at  different  times,  and  some  of  which  must 
in  performance  precede  others,  the  parties  contemplated,  and 
for  which  they  were  contracting.  In  the  performance  of  the 
service  it  was  expected  and  intended  that  the  plaintiff  would 
employ  the  assistance  of  others,  and  therefore  it  was  stipulated 
that  he  should  not  employ  any  one  who  was  objectionable  to  the 
superintendent  of  the  defendant. 

In  consideration  of  the  performance  by  the  plaintiff  of  the 
service  and  duty,  in  the  manner  prescribed  by  the  contract,  the 
defendant  stipulated,  first,  to  pay  four  cents  per  bushel  for  the 
charcoal  delivered.  To  follow  again  the  words  of  the  contract : 
"And  the  said  Alabama  Iron  Co.  agrees  to  pay  as  follows :  As 
fast  as  the  work  progresses  in  said  job  and  the  charcoal  is  de- 
livered as  before  specified,  to  furnish  corn  and  supplies  from 
their  store  at  Alabama  Furnace  necessary  to  carry  on  said  job 
of  coaling  at  their  regular  selling  prices.  And  the  said  Mason 
agrees  that  he  and  all  employed  in  said  job  will  get  all  their 
supplies  of  ever}'  kind  from  the  store  of  the  said  Alabama 
Iron  Co.,  as  before  mentioned.  The  said  Alabama  Iron  Co. 
do  not  agree  to  pay  much,  if  any  money,  as  the  job  progresses, 
but  what  money  may  be  cleared  in  said  job  by  said  Mason  at 
the  completion  of  said  job  will  be  due."  It  is  to  be  observed 
of  this  clause  of  the  contract,  that  it  manifestly  distinguishes 
between  the  payment  of  money  for  the  coal  delivered,  and  the 
furnishing  of  corn  and  supplies  necessary  to  carry  on  the  work. 
There  was  no  right  on  the  part  of  the  plaintiff  to  demand 
money,  except  as  the  work  progressed  and  the  charcoal  was  de- 
livered, as  delivery  was  specified  in  the  contract.  There  could 
be  no  delivery  unless  the  work  was  in  progress,  and  until  de- 
livery and  the  measurement  of  the  coal,  there  could  he  no 
ascertainment  of  the  money  due  or  owing.  Therefore,  the 
stipulation  is  for  the  payment  of  money  only  as  the  work  pro- 
gressed and  charcoal  was  delivered.  And  for  its  own  protec- 
tion the  clause  is  inserted,  that  the  defendant  does  not  agree  to 
pay  much,  if  any,  money  as  the  job  progresses.  The  stipula- 
tion as  to  furnishing  corn  and  supplies  is  essentially  different — 
these  are  to  be  furnished  as  it  may  be  necessary  to  carry  on 
said  job  of  coaling.  The  job  was  being  carried  on,  the  work 
was  in  progress,  while  the  plaintiff  was  engaged  in  cutting 
timber,  constructing  kilns  and  ovens,  and  doing  other  work 
necessary  to  convert  the  timtDer  into  coal — work  which  must 
be  done  before  the  coal  could  be  produced.  The  work  re- 
quired the  assistance  of   others  whose  wants  and  necessities 
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must  be  supplied,  and  who,  as  well  as  the  plaintiff,  were  bound 
to   obtain   their   supplies   from   the   store   of   the  defendant. 

There  is  no  limitation  as  to  the  amount  or  character  of  the 
supplies  other  than  they  must  be  such  as  are  necessar}'  to  carry 
on  the  work — no  limitation  akin  to  that  in  reference  to  the  pay- 
ment of  money.  The  duty  of  furnishing  the  supplies  resting 
upon  the  defendant,  and  the  duty  resting  upon  the  plaintiff  and 
his  employees  to  obtain  them  only  from  the  store  of  the  de- 
fendant, ai"e  reciprocal — the  one  can  not  exist  without  the  other. 
It  could  hardly  be  insisted  that  the  plaintiff  and  his  employees, 
while  engaged  in  the  work  which  necessarily  precedes  the  de- 
livery of  the  coal,  were  at  liberty  to  purchase  supplies  else- 
where than  from  the  store  of  the  defendant.  Not  having  that 
liberty,  it  is  but  fair  and  reasonable  that  the  duty  of  furnishing 
the  supplies  necessary  to  carry  on  the  work  should  rest  upon  the 
defendant.  Such,  it  seems  to  us,  must  have  been  the  sense  in 
which  the  parties  understood  the  contract  when  it  was  made. 
From  the  very  nature  of  the  work,  there  would  be  a  period  of 
time  when  it  would  be  in  progress,  and  when  supplies  would  be 
necessary  to  continue  it,  before  coal  "could  be  made ;  and  there^ 
fore  the  parties  intended,  as  they  have  stipulated,  that  the  sup- 
plies should  be  furnished.  If  we  were  to  adopt  the  construc- 
tion of  the  contract  insisted  on  by  the  defendant,  that  the  sup- 
plies were  to  be  furnished  only  as  money  was  to  be  paid — '*  as 
the  work  progresses  and  charcoal  is  delivered,"  we  do  not  see 
what  force  or  meaning  can  be  given  to  the  stipulation  that  they 
were  to  be  furnished  as  necessary  to  carry  on  the  work.  Nor 
can  any  reason  be  assigned  for  expressing  in  different  language 
the  obligation  and  duty  to  make  payments  of  money,  and  the 
obligation  and  duty  to  furnish  supplies.  The  words  of  the 
contract  to  which  we  have  referred,  can  not  be  rejected.  They 
were  not  introduced  thoughtlessly  or  carelessly,  for  it  is  obvious 
the  contract  was  drawn  with  care  and  deliberation.  We  repeat 
our  conclusion,  that  the  contract  imposed  upon  the  defendant 
the  duty  to  furnish  the  plaintiff  and  hie  employees  with  corn 
and  supplies  necessary  to  carry  on  the  work,  not  only  while  tlie 
charcoal  was  being  delivered,  but  wliile  the  plaintiff  was  engaged 
in  doing  and  havingdone  work  which  was  necessary  in  carrying 
out  the  object  of  the  contract,  the  conversion  of  the  timl)er  into 
coal.  A  refusal  of  the  defendant  to  furnish  corn  and  suj)plies, 
not  justified  by  a  default  on  the  part  of  tiie  plaintiff,  was  a 
breach  of  the  contract,  giving  to  the  j)laintift'  an  immediate 
cause  of  action. — Fail  v.  McHee^  36  Ala.  61  ;  (ieorqc  v.  C  dt 
M.  R.  R.  Co„  8  Ala.  234;  Drake  v.  Gome,  22  Ala."4(i9. 

For  a  breach  of  the  contract  but  one  action  lies,  in  which  the 
plaintiff  must  recover  his  entire  damages,  thougli  the  period  of 
performance  has  not  expired  at  the  time  the  action  is  commenced. 
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Fail  V.  McRee^ supra;  Ram£y  v.  Holcombe, ,21  Ala.  567.  The 
measure  of  recovery  to  wiiicli  the  plaintiff  is  entitled,  according 
to  former  decisions,  is  the  profits  which  he  could  have  secured 
if  he  had  been  permitted  to  perform  the  contract. — Fail  v. 
McRee^  mqyra  ;  Kamey  v.  Ilolcomhe,  supra.  The  circuit  court 
did  not  err,  therefore,  in  excludino^  evidence  of  the  expense  of 
building  houses  on  the  lands  for  the  occupancy  of  the  plaintiff 
and  his  employees,  or  of  the  expense  incurred  in  bringing  the 
employees  'to  the  lands. 

Upon  cross-examination,  the  plaintiff  could  properly  inquire 
of  the  witness  Glidden  as  to  his  interest  in  the  suit,  and  his  re- 
lations to  the  defendant.  The  fact  of  interest  and  his  relations 
to  and  with  the  defendant  may  justly  be  considered  by  the  jury 
in  determining  his  credibility.  But  the  amount  of  salary  paid 
to  him  by  the  defendant  for  services  rendered  is  not  a  fit  sub- 
ject of  inquiry. 

The  result  is,  the  circuit  court  erred  in  sustaining  the  demur- 
rer to  the  second  and  fifth  breaches  assigned  in  the  complaint, 
and  in  giving  the  second  instruction  requested  by  the  defend- 
ant. ,  These  are  the  questions  to  which  the  argument  of  coun- 
sel have  been  directed,  and  we  do  not  deem  it  necessary  to  con- 
sider any  others  which  may  be  presented  by  the  record. 

Let  the  judgment  l)e  reversed  and  the  cause  remanded. 


Baker  v.  Trotter. 

Action  071  the  Case,  founded  on  Letter  of  Recommendation. 

1.  When  recommendation  actionable. — The  recommendation  of  another 
as  to  trustworthiness,-  to  be  actionable,  must  assert  either  that  which  the 
party  making  it  knows  to  be  false,  or  that  of  the  truth  of  which  he  has 
no  knowledge  or  well  foimded  belief;  and  hence,  a  mere  representation, 
by  a  stranger,  of  a  fact  which,  at  the  time  of  making  it,  he  believes  to  be 
true,  can  not  render  him  liable  for  money  loaned,  or  credit  given  thereon 
to  the  party  in  whose  favor  the  representation  was  made. 

2.  Admissibility  of  evidence ;  what  an  inference  or  conclusion. — In  an 
action  on  the  case,  founded  on  a  letter  written  by  the  defendant  to  the 
plaintiff,  recommending  another  as  trustworthy,  the  latter  having  loaned 
money  on  the  faith  thereof,  the  plaintiff  can  not  testify  as  a  witness,  that 
he  never  would  have  loaned  the  money  but  for  the  letter  written  to  him 
by  the  defendant,  such  testimony  being,  not  of  a  fact,  but  of  an  inference 
or  conclusion  of  fact,  to  be  drawn  by  the  jury. 

3.  Action  on  letter  of  recommendation;  admissibility  of  good  character  of 
the  party  in  whose  favor  the  letter  was  %i;ritten. — In  such  an  action,  e\n- 
dence  of  the  good  character  of  the  party  in  whose  favor  the  letter  was 
written,  having  a  tendency  to  show  that  the  defendant  had  a  well  founded 
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belief  in  the  truth  of  the  representations  made  in  the  letter,  is  admissible 
for  the  defendant. 

4.  Same;  irhat  admissible  on  cross-examination  of  witnesses. — In  such 
action,  the  defendant  having  examined  as  a  witness  the  party  in  whose 
favor  the  letter  was  written,  it  is  error  for  the  primary  court  to  refuse  to 
allow -the  plaintiff,  on  cross-examination,  to  ask  the  witness,  for  the  pur- 
pose of  aflfecting  his  credibility,  whether,  "  some  two  years  previously,  in 
the  Circuit  Court  of  Pike  county,  in  which  county  he  formerly  lived,  his 
character  was  not  shown  to  be  that  of  a  hog- thief." 

Appeal  from  Henry  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Joseph  Baker  against  T.  H.  Trot- 
ter, J.  Z.  S.  Connerly  and  Hosea  Powell,  and  was  commenced 
on  12th  February,  1881.  The  complaint  avers,  in  substance, 
that  on  26th  November,  1S79,  tlie  defendants  wrote,  signed  and 
delivered  to  J.  M.  Folks  a  letter  addressed  to  the  plaintiff,  which 
is  set  out  in  the  complaint ;  that  Folks  was  then  an  entire 
stranger  to  plaintiff ;  that  soon  thereafter  Folks  brought  the  let- 
ter and  delivered  it  to  plaintiff,  requesting  the  loan  of  $150,  and 
representing  that  he  owned  "  plenty  of  unencumbered  personal 
property,"  and  promising  that  he  would,  as  soon  thereafter  as 
convenient,  secure  the  payment  of  the  loan  by  a  mortgage  on 
"  said  property,"  or  would  give  to  the  plaintiff  his  note  with 
good  personal  security  therefor ;  that  plaintiff,  relying  on  the 
representations  made  in  said  letter  touching  Folks,  and  upon 
the  faith  which  it  had  induced  plaintiff  to  have  in  the  promises 
and  statements  of  said  Folks,  loaned  him  S150 ;  that  Folks  after- 
wards never  performed  nor  tender  performance  of  his  promise 
to  secure  said  loan,  and  has  never  repaid  it ;  tliat  Folks'  repre- 
sentation that  he  had  "  sufficient  unencumbered  personal  prop- 
erty which  he  conld  and  would  mortgage  to  plaintiff  to  secure 
the  repayment  of  said  §150,  was  false;"  that  Folks  was  then, 
and  ever  since  has  been,  wliolly  insolvent  and  untrustwortiiy  ; 
and  that  said  letter  "  caused  plaintiff's  loss  and  damage  as  afore- 
said, wherefore  he  sues."  The  cause  was  tried  on  issue  joined 
on  the  plea  of  the  general  issue,  the  trial  resulting  in  a  verdict 
and  judgment  for  the  defendants,  from  which  the  plaintiff  ap- 
pealed. After  the  plaintiff  had  introduced  evidence  tending  to 
support  the  averments  of  his  complaint,  the  defendants  intro- 
duced evidence  tending  to  show  that,  while  they  "  knew  little 
about  Folks  or  his  })roperty,  yet  they  knew  nothing  against 
him,  and  believed  him  to  be  reliable  and  trustworthy;  that  they 
had  no  purpose  of  defrauding  or  injuring  the  plaintiff,  and  gave 
said  Folks  the  said  letter  to  the  ])laintiff  in  a  spirit  of  accom- 
modation,and  believed  that  he  would  pay  whatever  he  promised.'^ 
It  was  also  shown  that  Folks,  at  the  time  the' letter  was  written, 
resided  "from  three  to  five  miles  from  the  defendants,  and  that 
he  had  resided  in  that  neighborhood,  and  defendants  had  known 
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liim  for  a  little  over  one  year  when  the  letter  was  written." 
Exceptions  were  reserved  to  the  admissibility  of  evidence,  the 
facts  in  reference  to  which  are  sufficiently  stated  in  the  opinion. 

The  circuit  court  gave  to  the  jury,  at  the  written  request  of 
the  defendants,  the  following  charges,  to  which  the  plaintiff  ex- 
cepted :  1.  "Unless  the  evidence  satisfies  the  jury  that  the  rep- 
resentations made  by  the  defendants  were  false  or  fraudulent, 
or  that  the  representations  were  recklessly  made,  the  plaintiff 
can  not  recover  in  this  action."  2.  "If  it  appears  to  tiie  jury 
from  the  evidence  that  the  representations  made  by  the  defend- 
ants were  made  by  them  in  good  faith,  and  not  made  recklessly, 
then  the  defendants  are  not  liable,  although  the  representations 
be  proven  to  be  unfounded."  3.  "  Although  the  evidence  may 
show  to  the  jury  that  Folks  did  not  comply  with  his  promise 
ur  promises  to  plaintiff,  to  secure  the  debt,  yet,  unless  the  evi- 
dence satisfies  the  jury  thdt  the  representations  were  either 
recklessly  or  fraudulently  made  by  the  defendants,  then  the 
plaintiff  can  not  recover  in  this  suit." 

The  second  and  fourth  charges  requested  by  the  plaintiff,  and 
refused  by  the  court,  referred  to  in  the  opinion,  are  as  follows: 
2.  "  That  it  was  the  duty  of  Folks  to  make  and  tender  to  Baker 
a  note  with  good  personal  security  or  a  mortgage  upon  a  suffi- 
ciency of  personal  property  to  secure  the  payment  of  the  debt." 
4.  "  That  although  Folks  may  have  had  enough  personal  prop- 
erty to  have  secured  the  debt,  yet,  if  they  believe  from  the  evi- 
dence that  he  promised  to  give  plaintiff  a  mortgage  on  it,  and 
never  made  nor  tendered  a  mortgage  to  the  plaintiff  upon  said 
property,  then  that  was  a  statement  and  promise  which  was 
lalse."  To  the  refusal  to  give  these  charges,  and  two  others 
not  necessary  to  be  set  out,  the  plaintiff  duly  excepted. 

The  rulings  on  the  admissibility  of  evidence,  and  the  charges 
given  and  the  refusal  to  charge  as  requested  are  here  assigned 
as  error. 

W.  C.  Oates,  for  appellant.  (1)  The  letter  written  by  the 
defendants  was  not  a  mere  expression  of  opinion  or  recommend- 
ation, as  in  Einstein  v.  Marmall^  58  Ala.  15:-{,  relied  on  by  the 
apjjellees ;  but  it  was  a  letter  of  credit,  on  which  the  appellant 
acted  to  his  injury.  (2)  Evidence  of  the  good  character  of 
Folks  was  irrelevant,  because,  whether  his  character  was  good 
or  bad,  the  letter  induced  the  appellant  to  rely  on  Folks'  prom- 
ise, which  was  false,  and  they  were  responsible  for  the  damages 
resulting  to  appellant.  (3)  The  circuit  court  erred  in  sustain- 
ing appellees'  objection  to  the  question  propounded  by  appel- 
lant to  Folks  on  cross-examination. — 1  Greenl.  on  Ev.  §  454 ; 
Ingram  v.  State,  67  Ala.  72 ;  HaU  v.  State,  40  Ala.  706. 


280  SUPREME  COURT  [Dec.  Term, 

[Baker  v.  Trotter.] 

D.  M.  Seals  and  J.  G.  Cowan,  contra.  (1)  The  instrument 
on  which  this  suit  is  founded  is  not  a  letter  of  credit,  but  is 
simply  a  letter  of  recommendation. — 2  Abbott's  Law  Diet.  p. 
30 ;  Einstein  v.  Marshall,  58  Ala.  153.  (2)  That  the  plaintiff 
would  not  have  loaned  the  money  but  for  the  letter,  was  not  a 
fact  to  which  the  plaintiff  could  legally  testify. — Sledge  v. 
Scott,  56  Ala.  206.  (3)  The  circuit  court  did  not  err  in  refus- 
ing to  permit  Folks  to  answer  the  question  propounded  to  him 
by  the  plaintiff  on  cross-examination.  It  did  not  indicate  the 
character  of  the  action,  whether  civil  or  criminal,  or  whether 
Folks  was  a  party  to  the  suit,  or  a  witness.  It  was  not  a  legit- 
imate mode  of  impeaching  the  character  of  Folks,  or  of  dis- 
crediting his  testimony ;  and  it  called  for  an  opinion  of  the  ef- 
fect of  an  effort  to  impeach  on  another  occasion.  (4)  Nor  did 
the  court  err  in  receiving  evidence  of  Folks'  good  character. 
The  good  faith  of  defendants  in  writing  the  letter  was  involved, 
and  Folks'  good  character  was  pertinent  to  show  their  good 
faith. — See  Durr  v.  Jackson,  59  Ala.  203;  25  Ala.  174;  1 
Greeul.  on  Ev.  §  54;  Gongh  v.  St.  John,  16  Wend.  646. 

STONE,  J. — 1.  This  was  an  action  on  the  case,  for  damages 
alleged  to  have  been  suffered  by  the  appellant,  in  consequence 
of  the  following  note,  admitted  to  have  been  written  by  the 
appellees,  and  by  them  delivered  to  one  J.  M.  Folks :  "  At 
Home.  Henry  County,  Alabama,  Nov.  26th,  1879.  Mr.  Joseph 
Baker,  Present.  This  will  introduce  to  you  Mr.  J.  M.  Folks 
who  is  in  want  of  some  money.  Whatever  he  tells  you,  you 
may  rely  on  it.  T.  H.  Trotter,  J.  Z.  S.  Connerly,  Ilosea 
Powell."' 

The  appellant  loaned  to  Folks  one  hundred  and  fifty  dollars, 
Folks  promising  either  to  execute  to  the  appellant  a  mortgage 
upon  sufficient  property  to  secure  the  payment  of  the  money, 
or  to  give  him  a  note  with  personal  security.  Folks  failed  to 
comply  with  his  agreement,  and  has  not  repaid  the  money. 

The  theory  upon  which  the  appellant  proceeds  is,  that  the 
note  written  to  him  by  the  appellees  is  a  guaranty,  thereby  ren- 
dering themselves  liable  to  make  good  to  the  appellant  any  loss 
he  might  sustain  by  reason  of  extending  credit  to  Folks,  al- 
though they  may  have  believed,  at  the  time  of  making  the  rep- 
resentations, that  they  were  true. 

It  was  said  by  this  court,  in  Einstein  v.  Marshall,  58  Ala. 
1 53 :  "A  representation  of  what  is  believed  to  be  true,  though 
false  in  fact,  can  not,  when  made  by  a  stranger,  confer  a  rigtit 
of  action."  The  law  requires  that  the  recommendation,  to  be 
actionable,  shall  assert  either  that  Mhicli  the  party  making  it 
knows  to  be  false,  or  of  the  truth  of  which  he  has  no  knowledge 
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or  well  founded  belief.  But  a  mere  representation,  by  a  stran- 
ger, of  a  fact  which  at  the  time  of  makin<^  it  he  believes  to l)e 
true,  can  not  render  him  liable  for  the  injury  suffered. — Ein- 
stein v.  Marshall^  supra. 

The  three  charges  requested  by  the  appellees  were  clearly  in 
accordance  with  these  views,  and  the  circuit  court  did  not  err 
in  wiving  them.  The  1st  and  3d  charges  requested  by  the  ap- 
pellant and  refused  by  the  court  assert  the  reverse  of  this  prin- 
ciple, and  they  were  properly  refused. 

2.  The  2d  and  4th  charges  recjuested  by  the  appellant  relate 
to  matters  subsequent  to  the  giving  of'  the  note  to  Folks,  and 
to  the  loan  of  the  money  by  Baker.  The  giving  of  them  could 
have  had  no  other  effect  than  to  divert  the  attention  of  the  jury 
from  the  real  issues  in  the  case,  and  to  direct  it  to  matters  for- 
eign to  the  issues,  and  were,  therefore,  properly  refused. 

3.  The  court  did  not  err  in  refusing  to  allow  the  appellant,  as 
a  witness  for  himself,  to  testify  "that  he  never  would  have  let 
Folks  have  the  money  but  for  the  note  written  to  him  by  the 
defendants."  This  testimony  was  not  of  a  fact,  but  an  infer- 
ence or  conclusion  of  fact  to  be  drawn  by  the  jury, — Sledge  v. 
Scott,  56  Ala.  202. 

4.  Evidence  of  the  good  character  of  Folks,  offered  by  the 
appellees,  was  properly  admitted.  It  had  a  tendency  to  show 
that' the  appellees  had  a  well  founded  belief  in  the  truth  of  the 
representations  made  by  them  in  their  letter  to  the  appellant. 
Whether  the  representations  were  or  not  recklessly  made,  was  a 
material  inquiry  in  the  case,  and  any  evidence  having  a  ten- 
dency to  throw  light  upon  it  was  proper  and  competent. 

5.  The  appellant,  on  cross-examination,  proposed  to  ask  the 
witness  Folks,  "If  some  two  years  previously,  in  the  Circuit 
Court  of  Pike  county,  in  which  county  he  formerly  lived,  his 
character  was  not  shown  to  be  that  of  a  hog-thief."  This  was 
objected  to,  and  ruled  out.  In  this  the  circuit  court  erred.  It 
was  not  proposed  to  prove  he  had  been  guilty  of  the  crime,  or 
had  been  convicted  of  it.  That  would  have  required  the  pro- 
duction of  the  record ;  and,  if  shown,  would  have  rendered  the 
witness  incompetent. — Sylvester  v.  The  State,  71  Ala.  17 ;  An- 
derson V.  The  State,  72  Ala.  Ib7.  The  fact  sought  to  be  proved 
was  the  character  he  bore  in  another  county.  This,  to  affect 
his  credibility,  not  his  competency.  For  this  puipose,  and  on 
cross-examination,  it  was  admissible. —  Childs  v.  The  Stat^,  58 
Ala.  349 ;  Ingram  v.  The  State,  67  Ala.  67.  If  there  was  dan- 
ger of  the  testimony  exerting  an  improper  influence  on  the  jury, 
that  was  a  subject  for  a  charge,  limiting  its  effect  to  the  question 
of  credibility.  It  could  not  bear  on  the  liability  of  the  defend- 
ants, unless  knowledge  of  such  bad  reputation  was,  in  some  le- 


282  SUPKEME  COURT  [Dec.  Term, 

[Randle,  Adm'r,  v.  Boyd.] 

gitimate  mode,  carried  home  to  them. — 1  Brick.  Dig.  847,  §§ 
618-19. 

Revei-sed  and  remanded. 


Randle,  Adm'r,  v.  Boyd. 

JSill  in  Equity  to  enforce  Vendor's  Lien.  . 

1.  When  decree  not  final. — To  a  bill  filed  to  enforce  a  vendor's  lieu  on 
land  for  unpaid  purchase-money  purchasers  at  a  tax  sale,  made  after  the 
complainant's  lien  had  accrued,  who  were  in  adverse  possession,  claim- 
ing title  under  their  tax  deed,'  having  been  made  parties  defendant,  they 
demurred  on  the  ground  that  they  were  improperly  joined  as  defendants, 
and  that  the  court  had  no  jurisdiction  to  litigate  and  determine  the 
validity  of  their  title,  and  their  demurrer  having  been  sustained,  and  the 
bill  dismissed  as  to  them,  a  decree  was  rendered  at  a  subsequent  term 
granting  the  relief  prayed  against  the  other  defendants,  and  from  this  de- 
cree the  complainant  appealed.  Held,  that  the  decree  sustaining  the 
demurrer  interposed  by  the  purchasers  at  the  tax  sale,  and  dismissing 
the  bill  as  to  them  was  interlocutory  and  not  final,  and  that  errors  could 
be  assigned  thereon,  although  more  than  one  year  had  elapsed  after  it 
was  entered  before  tlie  appeal  was  taken. 

2.  Bill  lo  enforce  vendor's  lien;  ivlien  adverse  claimants  can  not  be  made 
parties. — In  suits  to  enforce  liens  of  vendors  for  unpaid  purchase-money, 
as  in  suits  to  foreclose  mortgages,  the  general  rule  is,  that  adverse  claim- 
ants can  not  be  made  parties  for  the  purpose  of  litigating  their  title  in  a 
court  of  equity. 

.3.  Same;  when  adverse  claimants  proper  parties. — But  this  rule  is  con- 
fined to  such  adverse  claims  of  title  as  were  derived  from  the  vendor  or 
vendee  anterior  to  the  purchase,  or  from  a  stranger  either  prior  or  subse- 
quent thereto. 

4.  ,Same;  v:Uen  purchaser  at  tax  sale  may  be  made  party  defendant. — To 
a  bill  filed  to  enforce  a  vendor's  lien  on  land  for  unpaid  purchase-money, 
a  purchaser  of  the  land  at  a  tax  sale,  made  after  tlie  accural  of  the  com- 
plainant's lien,  may  be  properly  joined  as  a  party  defendant. 

5.'  Bill  in  ecjuity;  rule  as  to  joinder  of  defendants  having  separate  in- 
terests.— Where  the  object  of  a  bill  in  equity  is  single,  it  is  no  objection 
that  the  difTerent  defendants  have  separate  interests  in  distinct  and  in- 
dependent (juestions,  provided  they  are  all  connected  with  and  arise 
out  of  the  single  object  of  the  bill. 

Appeal  from  Macon  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

This  cause  was  before  this  court  at  a  former  term,  and  is 
reported  under  the  title  of  Jones  v.  Handle.  See  68  Ala.  258. 
After  the  cause  was  remanded  an  amendment  to  the  bill  was 
made,  setting  up  more  in  detail  the  facts  touching  the  pur- 
chase of  the  lands  in  controversy  at  tax  sale  by  the  defendants, 
William  B.  and  Thomas  Jones.     The  opinion  states  the  facts 
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necessary  to  an  understanding  of  the  points  decided  on  this  ap- 
peal. 

James  T.  Norman  and  David  Clopton,  for  appellant.  '  (No 
brief  came  to  the  hands  of  the  reporter.) 

Watps  &  Sons,  contra.  (1)  xVssignments  of  error  must  be 
to  the  decree  from  which  the  appeal  is  taken,  and  can  not  relate 
to  any  other,  unless  such  other  is  a  mere  interlocutory  decree, 
and  was  involved  in  the  rendition  of  the  final  decree  from 
which  the  appeal  is  taken. — McDonald  v.  McMahon.,  ^^  Ala. 
115;  Waldrop  V.  Carnes,  62  Ala.  374;  Jones  v.  Wilson,  54 
Ala.  50.  (2)  The  decree  of  September  3rd,  1881,  was  a  final 
decree  so  far  as  William  B.  and  Thomas  Jones  were  concerned. 
It  settled  all  the  equities  between  the  complainant  and  them, 
and  an  appeal  could  have  been  taken  from  it  by  the  complain- 
ant.— See  Taylor  v.  Roberts,  3  Ala.  83 ;  Thotnpson  v.  Cainjj- 
heU,  57  Ala.  i83;  Taylor  v.  Bead,  4  Paige,  567;  Jones  v.  Wil- 
son, 54  Ala.  50;  Creighton  v.  Paine,  2  Ala.  158 ;  Creighton  v. 
P.  cfc  M.  Bank,  3  Ala.  156 ;  Code  of  1876,  §  3916 ;  11.  §  3918. 
It  has  been  repeatedly  held,  that  when  a  bill  is  dismissed  out 
of  court,  either  on  demurrer  or  on  motion  to  dismiss  for  want 
of  equity,  the  decree  is,  final  and  ceases  to  stand  as  a  prefer- 
ence  case  under  the  statute.  By  the  terms  of  the  decree  dis- 
missing the  bill  as  to  William  B.  and  Thomas  Jones,  they  were 
discharged  from  court ;  they  no  longer  continued  before  the 
court,  and  could  not  be  affected  by  any  proceedings  in  that 
case  at  any  subsequent  term.  As  to  them,  the  court,  at  any 
subsequent  term,  would  be  without  Jurisdiction,  and  any  order 
or  decree  affecting  them  or  their  interest,  when  they  were  not 
before  the  court,  would  be  coram  non  judice.—See  Byrd  v. 
McDaniel,  26  Ala.  5^2.  (3)  William  B.  and  Thomas  Jones 
were  never  brought  back  into  court  after  they  were  discharged 
therefrom.  It  is  not  pretended  that  they  were  in  court  when 
the-  decree  of  May  15th,  1882,  was  rendered.  To  permit  that 
decree  to  affect  them  or  their  interest,  would  violate  the  funda- 
mental principle,  that  parties  can  not  be  deprived  of  their 
property  "without  due  course  of  law." — McCuri'y  v.  Hooper, 
12  Ala.  823 ;  Wilhttrn  cfe  Co.  v.  McCalley,  63  Ala.  436  ;  ZeigUr 
V.  S.  i&  N.  B.  B.  Co.,  58  Ala.  594.  (4)  There  may  be  more 
than  one  final  decree ;  there  may  be  several  in  the  same  cause, 
hy  name,  where  there  are  several  defendants  with  separate  and 
distinct  interests,  and  there  is  no  connection  between  them. 
Taylor  v.  Boberts,  3  Ala.  83 ;  Thompson  v.  Campbell,  57  Ala. 
183  ;  Boyall  v.  Johnson,  1  Handolph,  432 ;  McCoun  v.  Delany, 
2  Bibb,  440 ;  Bhodes  v.  Williams,  12  Nev.  20 ;  Gove  v.  Lyfordy 
44  N.  H.  525 ;  2  Dan.  on  Ch.  Pr.  993,  note  8.     (5)  No  assign- 
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merits  of  error  can  be  made  on  a  decree  final  (one  settling  the 
equities  between  the  parties  to  it),  which  has  been  rendered 
more  than  one  year  before  appeal  from  it,  although  appeal  is 
taken  from  the  last  final  decree  in  the  cause  within  the  time 
pBBScribed  by  laM'. —  Waldrop  v.  Games,  62  Ala.  374 ;  Jones  v. 

Wilson,  54  Ala.  50  ;  BoUing  v.  Jones,  67  Ala.  508 ;  McDonald 
v.  McMahon,  66  Ala.  116.  (6)  It  is  settled  that  in  a  suit  to 
foreclose  a  mortgage,  or  to  enforce  a  vendor's  lien,  no  relief 
can  be  had  against  a  person  who  is  shown  to  hold  adversely. 
2  Jones  on  Mort.,  §  1440 ;  Dial  v.  Reynolds,  6  Otto,  340 ; 
Banning  v.  Bradfoi'd,  21  Minn.  308 ;  Barbour  on  Parties  in 
Eq.  493,  and  cases  cited ;  Gage  v.  Perry,  93  111,  176 ;  Roherts 
y.   Wood,  38  Wis.  66;  Blackwood  v.  Van  Vleet,  11  Mich.  252  ; 

Wilkinson  v.  Green,  34  Mich.  221 ;  Colhum  v.  Broughton, 
9  Ala.  363  ;  Tdhor  v.  Cook,  15  Mich.  322 ;  Springer  v.  Rosette, 
47  111.  223 ;  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635 ;  Holcamh  v. 
Holcomh,  2  Barb.  20  ;  Banks  v.  Walker,  3  Barb.  Ch.  438.  To 
make  one  a  proper  party  in  such  suit,  he  must  not  only  become 
interested  subsequently,  but  he  must  hold  under  the  mortgagor, 
or  mortgagee,  so  as  to  be  in  privity  with  their  title. — Roherts  v. 

Wood,  supra ;  Banning  v.  Bradfrn^l,  supra.  There  is  no  aver- 
ment of  the  bill  that  William  B.  and  Thomas  Jones  hold  in 
privity  with,  or  in  subordination  to  Randle,  or  Ray,  or  Thomp- 
son; but  it  is  shown  that  they  hold  in,  hostility  to  each  of  them. 
(7)  Under  the  Alabama  law,  whatever  may  be  the  law  of  other 
States,  the  purchaser  at  a  tax  sale  does  not  hold  merely  the  in- 
terest of  the  defaulting  tax  payer,  but  lie  acquires  the  fee. — Jones 
V.  RandU,  68  Ala.  258 ;  Doe  v.  Ilearick,  14  Ind.  243 ;  Bur- 
roughs on  Tax.  346,  §  122:  He,  therefore,  not  being  at  the 
time  of  his  purchase  a  mortgagee  or  mortgagor  of  the  land, 
has  kx\  original,  not  a  derivative  title ;  and,  whether  his  title  be 
good  or  bad,  lie  holds  adversely  to  the  mortgagor  and  mort- 
gagee.— Blackwood  v.  Van  Vleet,  11  Mich.  252.  The  au- 
thorities discussed  and  distinguished  on  this  point. — Neiswangei' 
V.  Gwynyie,  13  Ohio,  74;  Black,  on  Tax  Titles,  49;  Gillett  v.  Weh- 
ster,  15  Ohio,  623;  O'Brien  v.  Coulter,  2  Bhcki.  421 ;  Bransmi 
V.  Yancy,  1  Dev.  Eq.  77.  (8)  One  out  of  possession  can  not 
file  a  bill  merely  to  remove  a  cloud  from  the  title. — Daniel  v. 
Stewart,  55  Ala.  278 ;  Plant  v.  Barclay,  56  Ala.  561.  (9)  If 
the  tax  title  be  void,  this  is  no  reason  for  a  resort  to  equity,  as 
a  recovery  might  be  had  in  ejectment. 

SOMERVILLE,  J.— The  present  bill  is  filed  for  the  en- 
forcement of  a  vendor's  lien,  the  parties  defendant  being  the 
heirs  of  Ray  and  Tiiompson,  who  were  vendees  of  the  land, 
under  an  order  of  sale  made  by  the  complainant,  Randle,  in  the 
year  1868,  as  the  administrator  of  the  estate  of  one  Carter,  and 
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also  William  B.  and  Thomas  Jones.  The  two  latter  defend- 
ants are  alleged  to  have  been  in  possession  of  the  land,  claim- 
ing it  adversely,  under  a  tax-sale  made  in  the  year  1873,  several 
years  after  the  accrual  of  complainant's  lien.  They  demurred  to 
the  bill  on  the  ground  that  they  were  improperly  joined  as  de- 
fendants, insisting  that  the  chancery  court  possessed  no  juris- 
diction to  litigate  and  settle  the  validity  of  their  claim  under 
the  tax-deed.  This  demurrer  was  sustained,  and  a  decree 
rendered  on  September  3,  1881,  dismissing  the  hill  as  to  them. 
At  an  ensuing  term  of  the  court,  the  chancellor  rendered 
another  decree,  on  Ma}^  15,  1882,  granting  the  relief  prayed  as 
against  the  other  parties  to  the  suit. 

This  appeal  is  taken  from  the  last  decree,  but  the  assignments 
of  error  are  based  on  the  first  decree,  upon  the  theory  that  it 
was  interlocutory  and  not  final  in  its  nature.  The  motion  is 
now  made  to  strike  out  these  assignments  on  the  ground  that 
the  decree  of  September  3,  1881,  was  final,  and  that,  more  than 
one  year  having  elapsed  since  its  rendition,  it  was  barred  at  the 
time  the  appeal  was  taken.  This  is  the  first  question  which  is 
presented  by  the  record  for  our  decision. 

It  is  often  said  that  appellate  courts  will  not  undertake  to 
review  litigated  cases  hy  piecemeal.  It  is  the  policy  of  the 
law  to  prevent  a  multiplication  of  law-suits  by  the  unnecessary 
splitting  up  of  actions,  the  encouragement  of  which  tends  to 
a  burdensome  accumulation  of  costs,  and  a  vexatious  delay  of 
justice.  The  spirit  of  our  decisions,  in  full  accordance  with 
this  principle,  is  strongly  in  favor  of  the  doctrine,  that,  as  a 
general  rule,  there  can  be  but  one  final  decree  upon  the  merits 
of  any  one  cause,  settling  the  equities  and  adjudging  the  rights 
of  the  parties  litigant,  and  that  a  decree  w^iich  goes  to  this 
extent  is  final,  although  the  cause  is  still  in  progress,  and  a 
reference  to  the  register  may  be  necessary  in  order  to  ascertain 
facts  for  an  account  between  the  parties. — Jones  v.  Wilson^  54 
Ala.  50 ;  Bradford  v.  Bradley,  37  Ala.  453 ;  Garner  v. 
Prewitt,  32  Ala.  13.  It  is  said'  by  Mr.  Freeman  that  the 
general  rule,  recognized  by  the  courts  of  the  United  States, 
and  by  the  courts  of  most,  if  not  all  of  the  States,  is,  that  "•  no 
judgment  or  decree  will  be  regarded  2&  final,  within  the  mean- 
ing of  the  statutes  in  reference  to  appeals,  unless  all  the  issues 
of  laio  and  of  fact  necessary  to  be  determined  were  de- 
termined, and  the  case  compUtely  disposed  of,  so  far  as  the 
court  had  2)0wer  to  disjMse  of  if'' — Freeman  on  Judg.  (3d  Ed.) 
§  34.  In  the  case  of  Martin  v.  Crow,  28  Texas,  014,  it  is 
said:  "  When  the  whole  of  the  matter  in  controversy  is  finally 
disposed  of  as  to  all  the  parties,  then  there  is  a  final  judgment, 
and  not  before,  from  which  an  appeal  or  writ  of  error  can  be 
taken." 
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There  are  said  to  be  some  exceptions  to  this  general  rule, 
where  courts  refuse  to  dismiss  apjDeals  from  judgments,  which 
do  not  completely  dispose  of  the  cases  in  which  they  were 
rendered.  These  exceptions,  if  they  exist  at  all,  under  our 
system  of  equity  practice,  are  based  upon  the  peculiar  circum- 
stances of  hardship  which  attend  the  enforcement  of  these 
judgments  or  decrees,  by  which  the  deferrdants,  against  whom 
they  are  rendered,  might  be  deprived  by  delay  of  all  benefit 
to  be  derived  from  an  appeal  at  any  later  stage  of  the  proceed- 
ings.— Freeman  on  Judg.  §  35  ;  Barnard  v.  Gibson,  7  How. 
650  ;  Trustees  v.  Greenough,  105  U.  S.  527.  Whether,  in  cases 
of  this  character,  an  ajypeal  would  lie  under  our  rulings,  or  the 
party,  whose  rights  are  threatened  with  irreparable  damage  by 
delay,  would  have  a  remedy  by  mandamus,  we  have  no  occa- 
sion now  to  decide.  It  is  manifest  that  this  case  is  not  of  that 
peculiar  class. 

We  are  cited  by  appellee's  counsel  to  two  or  three  adjudged 
cases,  holding  the  doctrine  that  a  decree  may  be  final  as  to  one 
of  several  defendants,  whose  interests  are  not  at  all  connected 
with  each  other,  although  the  cause  may  still  be  pending  in 
court  as  to  the  others.  But  these  authorities  are  opposed  to 
what  has  been  considered  the  uniform  practice  in  this  State 
from  the  earliest  history  of  our  system  of  equity  jurisprudence, 
and  the  doctrine  established  by  them  can  not  be  regarded  as 
sound  and  tenable,  unless,  perhaps,  in  the  class  of  exceptional 
cases  to  which  we  have  above  alluded. 

The  motion  to  strike  out  the  assignments  of  error  must  be 
overruled,  the  decree  of  September  3d,  1881,  being  interlocutory 
and  not  final. 

It  is  further  insisted,  if  the  assignments  of  error  be  per- 
mitted to  stand,  that  the  demurrer  was  properly  sustained  on 
the  ground  of  misjoinder  and  multifariousness.  The  rule  as 
to  parties  in  the  present  proceeding  is  obviously  analogous  to 
that  prevailing  in  ordinary  foreclosure  suits.  The  general  rule, 
in  such  cases,  is  settled  to  be,  that  adverse  clairaants  can  not  be 
made  parties  for  the  purpose  of  litigating  their  title  in  a  court 
of  chancery.  "  The  only  proper  parties  are  the  mortgagor  and 
mortgagee,  and  those  who  have  acquired  any  interests  from 
tiiein  subsequent  to  the  mortgage.  An  adverse  claimant  is  a 
stranger  to  the  mortgage  and  the  estate.  His  interests  can  in 
no  way  be  affected  by  the  suit,  and  he  has  no  interest  in  it. 
There  being  no  privity  between  him  and  the  mortgagee,  the 
latter  can  not  make  him  a  party  defendant  for  the  purpose  of 
trying  his  adverse  claim  in  the  foreclosure  suit." — 2  Jones  on 
Mortgages,  §  1440;  Banning  v\  Bradfcrrd,  21  Minn.  308;  s. 
c.  18  Amer.  Rep.  398;  Dial  r.  Reynolds,  96  U.  S.  340.  This 
rule  hsifi  been  held  to  include  adverse  prior  encumbrancers  also, 
Vol.  lxxiii. 
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who,  it  is  said,  can  not  be  made  parties  defendant  to  fore- 
closure suits,  for  the  purpose  of  contesting  their  titles^  but  only 
for  the  purpose  of  making  a  sale  of  the  whole  title,  and  of 
paying  off  such  prior  encumbrances  from  the  proceeds  of  sale. 
2  Jones  on  Mort.  §  1439  ;  Chamherlain  v.  Zyell,  3  Mich.  448. 
But  questions  involving  the  priority  of  lien,  as  between  two  or 
more  mortgages  executed  by  the  same  mortgagor,  may  properly 
be  adjudicated  in  a  foreclosure  suit  instituted  by  one  of  them. 
2  Jones  on  Mort.  §  1445.  Whether  a  prior  mortgage  may  not 
be  assailed  for  frauds  and  the  prior  mortgagee  made  a  party 
defendant  for  this  purpose,  we  need  not  here  decide. 

This  principle  is  evidently  based  upon  the  theory  that  a 
court  of  equity  has  no  jurisdiction  to  try  the  validity  of  mere 
legal  titles^  which  have  wo  jprivity  of  der'ivation.  or  connection 
with  that  of  the  mortgagor  or  mortgagee,  but  h  independent 
of  and  paramount  to  it.  Hence,  in  our  opinion,  it  should  be 
confined  to  such  adverse  claims  of  title  as  were  derived  from 
the  mortgagor  or  mortgagee  anterior  to  the  date  of  the  mort- 
gage, or  from  a  stranger  either  prior  or  subsequent  to  such 
time..  The  following  rule,  stated  by  Chancellor  Walworth, 
seems  to  Jiave  received  the  general  concurrence  of  the  courts,  so 
far  as  I  have  been  ai^le  to  discover.  In  the  case  of  the  Eagle 
Fire  Co.  V.  Lent.,  6  Paige,  637,  he  says  :  "  So  far  as  mere  legal 
rights  are  concerned,  upon  a  bill  of  foreclosure,  the  only  proper 
parties  to  the  suit  are  the  mortgagor  and  mortgagee,  and  those 
who  have  acquired  rights  or  interests  under  them  smhserpiei^t  to 
the  mortgage.  And  the  mortgagee  has  no  right  to  make  one 
who  claims  adversely  to  the  title  of  the  mortgagor,  and  prior 
to  the  mortgage.,  a  party  defendant  for  the  purpose  of  trying 
the  validity  of  his  adverse  claim  of  title  in  this  court." — Corn- 
ing V.  Smith.,  6  K.  Y.  82 ;  Chamherlain-  v.  Lyell.,  3  Mich.  448  ; 
Holcomb  V.  Ilolcomh,  2  Barb.  (N.  Y.)  20 ;  Peltmi  v.  Fannin., 
18  Wis.  222;  Wright  v.  Dudley,  8  Mich.  115;  Barbour  on 
Parties,  493. 

The  claim  of  the  demurrants  is  shown  to  be  based  on  a  tax- 
title  acquired  in  the  year  1873,  several  years  after  the  sale  of 
the  land,  and,  therefore,  after  the  creation  of  complainant's 
lien  for  the  purchase-money.  The  important  fact  is,  that  it  was 
not  anterior  to  this  date.  It  may  be  true  that  a  purchaser  at 
a  valid  tax-sale  ac<piires  not  only  the  interest  or  right  of  the 
owner  of  the  land  to  whom  it  is  assessed,  but  a  good  title  to 
the  land  itself,  free  from  the  claims  of  all  persons. — Burroughs 
on  Tax.  §  122,  p.  346 ;  Jones  v.  Handle,  68  Ala.  258.  Yet  it 
can  not  be  assumed  that  the  mortgagor  was  not  the  owner  of  a 
good  and  perfect  title,  in  the  absence  of  proof  to  the  contrary. 
It  is  very  certain  also  that,  as  the  greater  always  includes  the 
less,  a  claimant  under  a  tax-sale,  after  the  exciition  of  a  mort- 
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gage,  must  claim  to  hold  and  own  the  equity  of  redemption  as 
a  component  part  of  his  tax-title,  and  to  this  extent  there  is  a 
certain  privity  of  title  between  them  referable  to  the  tax  pro- 
ceedings, wliich  are  primarily  against  the  owner,  who  has  a 
riglit  to  appear  and  defend  in  the  probate  court  against  any 
judgment  of  condemnation.  Mr.  Jones,  in  his  treatise  on 
Mortgages  says,  that  "  one  who  claims  under  a  tax-title  is  a 
proper  party,  as  the  claim  is  made  for  an  interest  in  the  equity 
of  redemption." — 2  Jones  on  Mort.  §§  1440, 1445.  Mr.  Black- 
well  is  an  authority  for  the  same  doctrine.  "  It  is  also  held,'^ 
he  says  in  his  work  on  Tax  Titles,  "  that  creditors  who  have  a 
lien  upon  land  which  has  been  sold  for  taxes,  or  who  have  a 
right  in  equity  to  resort  to  the  land,  for  the  payment  of  their 
debts,  may  tile  a  bill  to  set  aside  an  illegal  tax-sale,  and  thus 
dispel  any  cloud  upon  the  title  of  their  debtor,  and  remove 
any  obstacle  thus  created  to  the  enforcement  of  their  lien  or 
right."— Black  well  on  Tax  Titles  (4th  Ed.),  *491 ;  Gillett  v. 
Weh8ter,lD  Ohio,  623;  O'Brien  v.  Coidte/;  2  Blackf.  421; 
Branson  v.  Yancy^  1  Dev.  Eq.  77 ;  Horton  v.  Tnyersoll^ 
13  Mich.  409 ;  Lee  v.  Buggies,  62  111.  427  ;  Kelsey  v.  Ahhott, 
13  Cal.  609.  In  the  case  of  Johnson  cfc  Seats  v. .  SmitKs 
Adni'r,  70  Ala.  108,  we  held  that  a  bill  tiled  by  a  vendor  to 
enforce  his  vendor's  lien  for  the  unpaid  purchase-money,  was 
not  bad  for  misjoinder  or  multifariousness,  because  it  sought 
to  redeem  the  land,  and  set  aside  a  tax-sale  and  cancel  a  cer- 
titicate  of  purchase,  as  a  cloud  on  complainant's  title,  the  de- 
fendant holding  the  certificate  of  purchase  in  that  case  being 
also  a  sub-purchaser  from  the  original  vendee,  and  it  being  his 
duty,  therefore,  to  pay  the  taxes.  The  decision  is  based  upon 
the  general  rule,  that  equity,  having  assumed  jurisdiction  for 
the  purpose  of  enforcing  a  lien,  would  make  it  effectual  for 
the  purpose  of  compete  relief  by  removing  the  cloud  on  the 
title  as  an  impediment  to  the  enforcement  of  such  lien.  The 
objection  of  multifariousness  does  not  hold  "  where  one  general 
right  is  claimed  by  the  plaintiff,  although  the  defendants  nuiy 
Jiave  separate  and  distinct  rights." — JJinunock  v.  Bixhy,  2<> 
Pick.  377 ;  iMrkinx  v.  Bvldle,  21  Ala.  252.  Where  the  object 
of  the  suit  is  single,  it  is  no  objection  that  the  different  de- 
fendants have  separate  interests  in  distinct  and  independent 
questions,  jxrovided  they  are  "  all  connected  with  and  arise  out 
of  the  single  object  of  the  suit." — Boyd  v.  Uoyt,  5  Paige,  65. 
The  reason  of  the  rule  is  tliat  courts  of  equity  are  averse  to  a 
multiplicity  of  suits,  and  always  strive  to  j)revent  unnecessar}' 
and  useless  litigation,  so  far  as  they  can,  without,  on  the  other 
hand,  vexing  parties  with  the  litigation  of  (piestions  with 
which  they  have  no  conceiti. — lulhnrs  r.  FplIotinH,  15  Amer. 
Dec.  pp.  428-29,  note. 
Wn..  i.xxui. 
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It  is  our  opinion  that  the  demurrants  were  proper  parties 
defendant  to  the  present  bill,  and  the  court  erred  in  sustaining 
the  demurrer  and  dismissing  the  bill  as  to  them. 

The  other  questions  argued  do  not  properly  arise  under  the 
demurrer,  but  have  reference  to  the  merits  of  the  case  in  other 
aspects,  as  to  which  the  chancellor  has  made  no  ruling. 

Reversed  and  remanded. . 


LaAvson  v.  Alabama  Warehouse  Com- 
pany. 

Bill  in  Equity  by  Creditor  to  have  Conveyance  of  Zand  set 
aside  as  Fraudulent. 

1 .  Fraudulent  conveyance;  proof  of  debt  on  bill  filed  to  set  aside. — When 
a  part}',  claiming  to  be  a  creditor  of  the  grantor,  seeks  by  bill  in  equity 
to  set  aside  a  conveyance  as  fraudulent,  he  must  establish  the  existence 
of  a  debt,  to  the  payment  of-  which  the  property  conveyed  could  be  sub- 
jected, if  the  conveyance  did  not  stand  in  the  way,  obstructing  legal 
remedies ;  and  the  existence  of  such  debt  the  parties  claiming  under  the 
deed  may  dispute,  requiring  it  to  be  proved,  and  against  it  they  may 
prefer  any  defense,  not  merely  personal,  which  the  debtor  could  have 
preferred  in  an  independent  suit  upon  it. 

2.  Bill  to  set  aside  fraudulent  conveyance  by  judgment  creditor;  effect  of 
judgment  as  evidence. — A  judgment  against  the  grantor,  when  rendered 
by  a  court  of  competent  jurisdiction,  in  the  regular  course  of  judicial 
proceedings,  in  the  absence  of  fraud  or  collusion,  is  conclusive  evidence 
of  a  debt  existing  at  the  time  of  its  rendition,  but  is  not  evidence  that 
the  debt  existed  at  any  time  anterior  tbereto ;  and  hence,  if  the  convey- 
ance is  impeached  as  merely  voluntary,  and  the  judgment  was  rendered 
subsequently  to  the  execution  of  the  conveyance,  there  must  be  other 
evidence  of  the  debt;  but  if,  as  in  this  case,  the  conveyance  is  assailed 
as  tainted  with  actual  fraud,  thereby  rendering  it  void,  not  only  as  to  ex- 
isting, but  also  as  to  subsequent  creditors,  the  judgment,  of  itself,  estab- 
lishes the  existence  of  a  debt,  authorizing  the  creditor  to  impeach  the 
conveyance. 

3.  Same;  grounds  on  ivhich  judgment  uiay,  and  may  not  he  contested. 
The  grantee  in  a  conveyance  assailed  for  fraud  by  a  judgment  creditor  of 
the  grantor,  not  being  a  party  or  privy,  may  contest  the. validity  of  the 
judgment ;  and  in  defense,  he  may  show  that  the  court  rendemng  the 
judgment  had  no  jurisdiction,  or  that  there  was  no  debt  of  "legal  obliga- 
tion, or  other  real  cause  of  action,  or  that  the  judgment  was  the  result 
of  fraud  and  collusion  between  the  parties ;  but  mere  irregularities  in 
the  proceedings,  or  errors  which  the  debtor  has  waived,  or  which  could 
only  be  corrected  on  appeal  or  writ  of  error,  are  not  available  to  him  as 
a  defense. 

4.  Same;  what  does  not  constitute  a  ground  for  contesting  the  judgment. 
On  a  bill  filed  by  a  corporation,  seekmg,  as  creditor  of  the  .jfrantor,  to 
have  a  conveyance  of  land  set  aside  as  fraudulent  and  void,  the  fact  that 
a  judgment  in  which  the  demands  of  the  corporation  were  merged,  was 
rendered  in  the  name  of  the  stockholders,  is  not  available  as  a  defense  to 
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the  parties  claiming  under  the  deed,  when  it  is  shown  that  the  demands 
on  which  the  judgment  was  founded,  were  just,  and  really  belonged  to 
the  corporation,  that  the  suit  was  commenced  and  prosecuted  to  judg- 
ment in  the  name  of  the  stockholders,  as  beneficial  owners,  with  the 
consent  and  by  the  acquiescence  of  the  corporation,  but  through  error 
and  inadvertence,  and  there  was  n6  fraud,  or  collusion,  or  want  of  good 
faith. 

5.  Same;  holder  of  legal  title  to  judgment  necessary  party. — To  the  bill 
in  such  case  the  stockholders,  holding,  as  they  do,  the  legal  title  to  the 
judgment,  in  which  the  demands  of  the  corporation  Avere  merged,  are 
necessary  parties;  the  right  and  interest  of  the  corporation  in  the  judg- 
ment being  strictly  and  purely  equitable. 

6.  Absence  of  necessary  parties  to  bill  in  equity;  how  objection  on  ac- 
count of,  made. — It  is  the  settled  rule,  that  when  a  suit  in  equity  can  not 
be  properly  disposed  of,  on  the  merits,  without  the  presence  of  absent 
parties,  objection  may  be  made  at  the  hearing,  or  on  error,  or  it  may  be 
taken  by  the  court  e.r  mero  motu. 

Appeal  from  Pike  Chancery  Court, 

Heard  before  Hon.  II.  Austill. 

As  originally  filed,  this  was  a  bill  by  the  Alabama  Warehouse 
Company,  a  body  corporate  under  the  laws  of  this  State,  and 
by  certain  named  individuals,  who  are  averred  to  be  stock- 
holders in  said  corporation,  and  "  interested  in  this  suit,  and 
made  co-complainants,"  against  John  R.  Lawson  and  W.  I^. 
Jones,  seeking  to  have  a  mortgage  oti  real  estate,  executed  by 
Jones  to  Lawson  on  11th  October,  1873,  set  aside  as  having 
been  made  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing the  creditors  of  said  Jones,  and,  therefore,  as  fraudulent 
and  void  as  against  the  complainant  corporation,  claiming  to  be 
a  judgment  creditor  of  said  mortgagor.  Touching  Jones'  in- 
del)tedness  to  said  corporation,  the  bill  avers  that  on  Slst 
August,  1872,  said  Jones  applied  to  the  Alabama  Warehouse 
Company  for  a  loan  of  money,  and  obtained,  at  that  time,  $1000, 
delivering  to  the  company,  as  collateral  security  therefor,  certain 
bonds  of  the  town  of  Troy ;  that  "  the  said  Jones  afterwards, 
during  the  year  1872,  received  from  said  company,  at  divers 
times,  divers  large  sums  of  money,  and  he  made  several  pay- 
ments on  tile  same,  in  the  shipment  of  cotton  to  said  company, 
and,  at  the  end  of  the  season,  it  was  found  that  said  Jones  was 
indebted  to  said  Alabama  Warehouse  Company  in  a  large  sum 
of  money,  towit,  over  one  thousand  dollars ; "  that  the  com- 
plainants named  as  stockholders  brougiit  suit  against  the  defend- 
ant Jones  on  said  indebtedness  in  the  Circuit  Court  of  Pike 
county,  and  "on  the  24th  day  of  Octol)er,  1874,  the  said  de- 
fendant confessed  judgment  for  the  sum  of  five  hundred  dol- 
lars and  coats,  with  leave  to  litigate  as  to  the  balant^e  of  said 
claim;  and,  at  the  spring  term,  1875,  of  said  court,  judgment 
wad  rendered  for  the  balance  of  said  claim,  amounting  to  six 
hundred,  and  eighty  seven  95.-100  dollars;"  that  said  judg- 
ments "  were,  at  the  times  of  tiieir  rendition,  and  are  now  the 
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property  of  the  Alabama  Wareliouse  Company;  "  and  that  they 
have  never  been  satisfied,  executions  thereon  having  been  issued 
and  returned  "  no  property  found."  The  defendants  demur- 
red to  the  bill  on  the  ground,  among  otliers,  that  there  was  a 
misjoinder  of  parties  complainant.  Thereupon  the  bill  was 
amended  by  striking  out  the  names  of  the  plaintiffs  in  said 
judgments  as  parties  complainant,  and  by  averring  the  sale  of 
the  Troy  bonds,  and  a  credit  of  tiie  proceeds  on  said  judgments. 
Both  defendants  ansvvered,  Lawson  averring  in  his  answer  that 
he  had  no  knowledge  or  information  as  to  Jones'  indebtedness, 
or  the  rendition  of  the  jjidgments  against  him,  and,  therefore, 
denying  the  averments  of  the  bill  in  reference  to  these  matters. 
The  complainant,  on  the  submission  of  the  cause,  read  in  evi- 
dence (1)  an  obligation,  signed  by  Jones,  and  dated  31st  August, 
1872,  reciting  that  the  Warehouse  Company  had,  on  that  day, 
advanced  to  him  $1000  for  the  purpose  of  buying  cotton,  and 
obligating  Jones  to  forward  to  the  company  all  cotton  which  he 
might  buy,  for  storage  at  the  usual  rates,  and  for  sale  at  an 
agreed  rate  of  commission,  and  to  place  with  the  company, 
within  three  days,  certain  bonds  issued  by  the  town  of  Troy,  as 
collateral  security  "until"  he  had  shipped  said  cotton  and  had 
paid  his  "note  at  one  day  aftei'  date;"  (2)  an  agreement  also 
signed  by  Jones,  dated  12th  March,  1874,  reciting,  in  substance, 
an  indebtedness  of  §1150.52,  made  up  of  the  advances  of  31st 
August,  1872,  and  other  subsequent  advances,  for  which  he,  on 
that  day,  had  executed  his  note  to  the  company,  and  providing 
that  the  Troy  bonds  should  be  held  by  the  company  as  collateral 
security  for  the  payment  of  said  note ;  and  (3)  a  transcript  from 
the  Circuit  Qourtof  Pike  county  of  the  record  and  proceedings 
in  a  suit  in  said  court,  in  which  Thos.  Pullman  and  others  (the 
stockholders  mentioned  in  the  l)ill),  described  as  "copartners 
doing  business  in  the  tirm  name  of  the  Alabama  Warehouse 
Company,"  against  the  said  W.  L.  Jones,  founded  on  a  promis 
sor}'  note  for  $1150,52,  dated  as  alleged  in  the  complaint,  on 
12tli  March,  1874,  and  payable  to  the  "  Alabama  Warehouse 
Company  "  one  day  after  date,  in  which  a  judgment  was  ren- 
dered, by  confession,  on  24th  October,  1874,  for  $500,  and  the 
cause  continued  for  litigation  as  to  balance  claimed,  and  in 
which  another  judgment  was  also  rendered,  on  17th  April,  1875, 
on  verdict,  for  $687.95.  Other  than  this  documentary  evidence, 
to  which  no  objection  was  made,  no  testimony  was  introduced 
as  to  Jones'  indebtedness  to  the  complainant ;  nor  was  any  evi- 
dence introduced  by  the  defendants  for  the  purpose  of  assailing 
the  transactions  between  the  company  and  Jones,  or  of  showing 
fraud,  collusion  or  bad  faith  by  them  or  either  of  them.  It 
was  also  shown  that  the  indebtedness,  at  the  time  the  suit  was 
brought,  and  the  judgments  rendered  thereon  belonged  to  the 
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corporation.  Evidence  was  also  introduced  by  both  parties  on 
the  question  of  fraud  vel  noii  in  the  execution  of  the  mortgage 
sought  to  be  set  aside,  which  need  not  be  set  out.  So  far  as 
disclosed  by  the  record,  no  objection  was  made  in  the  court  be- 
low to  the  failure  to  make  the  plaintiffs  in  the  judgments  par- 
ties. 

On  the  hearing,  had  on  pleadings  and  proof,  relief  was 
granted  to  the  complainant ;  and  that  decree  is  here  assigned  as 
error. 

Rice  &  Wiley,  for  appellants. 

N.  W.  Griffin  and  Clopton,  Herbert  &  Chambers,  contra. 

BRICKELL,  C.  J. — It  is  an  incident  of  the  "  absolute  power 
which  a  man  possesses  over  his  own  property,  that  he  may  make 
any  disposition  of  it  in  which  he  does  not  interfere  with  the  ex- 
isting rights  of  others,  and  such  disposition,  if  it  be  fair  and 
real,  will  be  valid.  The  limitations  on  this  power  are  those 
only  which  are  prescribed  by  law." — Sexton  v.  W/ieaton,  8 
Wheat.  229.  The  statute  of  frauds  avoids  gifts  or  conveyances 
only  as  to  creditors  or  purchasers — the  only  persons  whose 
rights  are  interfered  with,  and  who  can  from  them  sustain  legal 
injury.  Between  the  parties  and  their  privies,  they  are  valid, 
and  have  the  same  operation  and  effect,  as  if  they  were  un- 
tainted with  a  covinous  intent,  and  founded  on  an  adequate 
valuable  consideration.  Strangers  have  no  right  or  interest  in 
questioning,  and  are  not  permitted  to  impeach  them.  The  pri- 
mary fact,  of  consequence,  when  a  party  claiming  to  be  a  cred- 
itor avers  a  gift  or  conveyance  to  be  in  fraud  of  his  rights,  is 
the  existence  of  a  debt,  to  the  payment  of  which  the  property 
conveyed  could  be  subjected,  if  the  gift  or  conveyance  did  not 
stand  in  the  way,  obstructing  legal  remedies.  The  parties 
claiming  under  the  gift  or  conveyance  may  dispute  the  exis- 
tence of  the  debt,  may  requii-e  it  to  be  proved,  and  may  prefer 
against  it  any  defense,  not  merely  personal,  which  the  aebtor 
could  have  preferred  in  an  independent  suit  upon  it, — Half- 
man  V.  EUisoji,  51  Ala.  543 ;  Pickett  v.  Pipkin,  04  Ala.  520. 

While,  as  owner,  it  is  an  incident  of  his  power  to  make  such 
dispositions  of  his  property  as  he  ma,y  choose,  if  the  limitations 
the  law  imposes  on  tlie  power  are  not  oifended,  so  in  the  crea- 
'tion  of  debts,  in  establishing  between  himself  and  others  the  re- 
lation of  debtor  and  creditor,  the  debtor  is  accountable  to  no  one 
unless  he  acts  mala  fide. — Candee  v.  Ij)i'd,  2  Comst.  269. 
Therefore,  a  judgment  against  the  donor,  or  grantor,  whether 
rendered  prior,  or  subsequent  to  the  gift  or  conveyance,  is  com- 
petent evidence  of  the  debt,  of  the  fact  that  the  party  in  whose 
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favor  it  was  rendered,  stands  in  a  relation  to  be  injured  and 
affected  l)y  the  gift  or  conveyance.  When  rendered  l)y  a  couii; 
of  competent  jurisdiction,  in  the  regular  course  of  judicial  pro- 
ceedings, in  the  absence  of  fraud  or  collusion,  it  is  conclusive 
evidence  of  a  debt  existing  at  the  time  of  its  rendition. — Dii- 
hose  V.  Young,  14  Ala.  139 ;  Snodyi'ciss  v.  Br.  Bank  Decatur, 
25  Ala.  161 ;  Troy  v.  Smith,  33  Ala.  469.  .  It  is  not  evidence 
of  an  indebtedness  existing  at  any  time  anterior  to  its  rendi- 
tion ;  and  if  the  conveyance  is  imj)eached  as  merely  voluntary, 
as  wanting  only  in  a  valuable  consideration,  if  the  time  of  ren- 
dition is  subsequent  to  the  conveyance,  there  must  be  other  evi- 
dence than  the  judgment  affords  to  show  the  existence  of  the 
debt  when  the  conveyance  was  made.  But  if.  as  in  the  present 
case,  the  gift  or  conveyance  is  assailed  as  tainted  with  actual 
fraud,  as  having  been  made  with  the  intent  to  hinder,  delay,  or 
defraud  existing  creditors,  it  is  void,  not  only  as  to  such  cred- 
itors, but  as  to  subsequent  creditors;  and  the  judgment,  of  itself, 
establishes  the  right  of  the  creditor  to  impeach  the  gift  or  con- 
veyance.— Elliott  V.  Horn,  10  Ala.  348  ;  Thomas  v.  DeGraffen- 
reid,  17  Ala.  611  ;  Foote  v.  Cohh,  18  Ala.  585  ;  Hwjgins  v. 
Ferrine,  30  Ala.  396. 

The  donee  or  grantee  may  contest  the  validity  of  the  judg- 
ment— he  is  not  a  party  or  a  privy  to  it.  The  want  of  juris- 
diction in  the  court  to  render  it ;  the  want  of  a  debt  of  legal 
obligation,  or  of  any  real  cause  of  action  to  support  it ;  that  it  is 
the  result  of  fraud  and  collusion  between  the  parties  to  it,  may 
be  shown.  But  irregularities  in  the  course  of  the  proceedings 
can  not  be  drawn  in  question  collaterally,  and  can  not  be  in- 
quired into  ;  nor  can  any  errors  which  the  debtor  has  waived,  or 
which  could  be  corrected  only  by  an  appeal  or  writ  of  error  to 
a  superior  tribunal,  be  taken  advantage  of,  or  made  available. 
Fickett  V.  Fipkin,  supra. 

The  action  at  law  against  the  mortgagor,  it  may  be,  could 
have  been  successfully  defended  upon  the  ground  that  the  plain- 
tiffs therein  had  not,  as  they  alleged,  the  beneficial  ownership  in 
the  demands  upon  which,  it  was  founded.  The  defense  could 
have  been  made  only  by  verified  plea,  and  if  in  that  form  it 
was  not  interposed,  it  was  waived.  The  justness  of  the  debts 
6r  demands  is  now  fully  proved,  and  all  that  can  be  said  is,  that 
parties,  not  having  in  them  a  sufficient  legal  or  equitable  inter- 
est to  maintain  an  action  at  law,  were  suffered  to  proceed  to 
judgment.  It  is  now  insisted  that  the  mortgagee  ought  not  to 
be  concluded  by  the  laches  of  the  mortgagor  in  making  de- 
fense against  the  suit  at  law.  We  think  otherwise,  in  view  of 
the  particular  facts  of  the  case.  It  is  apparent  that  the  com- 
mencement of  the  suit  at  law,  and  its  prosecution  to  judgment 
in  the  name  of  the  stockholders  of  the  company,  as  tlie  benefi- 
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cial  owners  of  the  demands  upon  which  it  was  founded,  in- 
stead of  the  name  of  the  company  to  whom  the}'  really  be- 
longed, was  an  error  or  inadvertence.  The  suit  was  com- 
menced and  prosecuted  with  the  consent  and  by  the  acquies- 
cence of  the  company  now  claiming  the  judgments  as  its  prop- 
erty. There  was  no  fraud  or  collusion,  or  want  of  good  faith. 
The  plaintiffs  in  the  judgments,  in  this  state  of  facts,  hold  them 
as  mere  trustees  of  the  company,  and  there  is  no  opportunity 
for  vexing  the  debtor,  or  those  claiming  under  him  with  double 
litigation,  or  subjecting  them  to  double  liability  for  the  same 
cause.  The  case  would  be  different,  if  the  mortgagor  had,  sub- 
sequently to  th«  mortgage,  submitted  to  a  judgment,  not 
founded  on  a  real  debt,  or  a  just  cause  of  action ;  or  if  he  had 
suffered  a  judgment  rendered  against  him  on  a  real  debt,  at  the 
suit  of  parties  having  no  interest  in  it,  and  not  acting  with  the 
consent  of  the  creditor  having  the  right  and  interest. 

The  judgments  have  merged  the  simple  contracts  on  which 
they  are  founded,  and  the  right  and  interest  in  them  which  the 
appellee  asserts,  are  strictly  and  purely  equitable.  The  legal 
title  to  the  judgments  resides  in  the  plaintiffs  in  whose  favor 
they  were  rendered,  who  juay  exercise  it  not  only  to  the  preju- 
dice of  the  appellee,  but  to  the  injury  of  the  mortgagor  and 
mortgagee,  driving  one  or  the  other  party  to  the  circuitous  pro- 
cess of  other  suits  for  the  purposes  of  protection.  A  court  of 
equity  requires  the  person  having  the  legal  title  to  the  subject- 
matter  of  suit  to  be  made  a  party,  either  as  plaintiff  or  de- 
fendant, though  he  may  not  have  a  beneficial  interest,  so  that 
the  legal  title  may  be  bound  by  the  decree. — Story's  Eq.  PI.  § 
153  ;  Plowman  v.  Riddle,  14  Ala.  109.  When  a  bill  is  brought 
by  the  assignee,  or  other  equitable  holder  of  a  judgment,  to 
obtain  satisfaction  through  a  decree  of  the  court,  the  assignor, 
or  the  party  having  the  legal  title  is  a  necessary  party,  in  whose 
absence  a  decree  will  not  be  rendered. — Cailvcart  v.  LewiSy  1 
Vesey,  jr.,  463. 

It  is  the  settled  rule,  that  when  a  suit  in  equity  can  not  be 
disposed  of  properly  on  the  merits,  without  the  presence  of 
absent  parties,  objection  may  be  made  at  the  hearing,  or  on 
error;  and  in  the  absence  of  an  objection,  it  may  be  taken  by 
the  court  ex  mero  inotu. — Goodman  v.  Benharii,  16  Ala.  625 ; 
McMaJcen  v.  McMaken,  18  Ala.  576;  Woodward  v.  Wood,  19 
Ala.  213;  Prout  v.  Hoye,  hi  Ala.  28;  Dooley  v.  Villalongay 
61  Ala.  129. 

Originally,  the  plaintiffs  in  the  judgment  were  made  parties 
complainant.  A  demurrer  was  interposed,  founded  on  the  hy- 
pothesis, that  the  fair  intendment  from  the  bill  was,  that  they 
were  joined  merely  l)ecause  they  were  the  stockholders  of  the 
company.  That  may  have  been,  and  was,  perhaps,  the  idea  of 
Vol.  Lxxni. 
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the  pleader  in  framing  the  bill,  and  if  they  had  borne  no  other 
relation  to  the  subject-matter  of  the  suit  than  that  •  of  stock- 
holders, the  bill  was  obnoxious  to  demurrer.  The  appellee 
submitted  to  the  demurrer,  and  amended  the  bill  by  striking 
out  the  plaintiffs  as  parties.  If  there  had  been  a  clear  and  or- 
derly statement  of  the  facts,  showing  there  was  a  necessity  for 
their  presence  as  parties,  because  in  them  resided  the  legal  title 
to  the  judgments  at  law,  and  that  between  them  and  the  ap- 
pellees there  was  no  conflict  of  interest,  the  demurrer  would 
have  been  frivolous.  However  that  may  be,  it  would  violate 
the  policy  of  the  court,  if  a  decree  were  sustained  which  can 
not  be  safely  obeyed,  because  of  the  absence  of  parties  whose 
presence  is  necessary  to  quiet  the  litigation.  "We  are  con- 
strained upon  this  ground  to  reverse  the  decree  of  the  chancel- 
lor and  to  remand  the  cause.  We  forbear  the  expression  of  an 
opinion  upon  the  merits  of  the  controversy,  as  the  case  may 
hereafter  be  presented  upon  a  different  state  of  facts.- 


Seals  V.  Ediiioiidsoii. 

Action  for  Recovery  of  Personal  Property  in  Specie. 

1.  Detinue;  present  unqualified  right  of  posses»ion  necessary  to  main- 
tain.— In  order  to  maintain  detinue  or  the  statutory  action  for  the  recov- 
ery of  chattels  in  specie,  the  plaintiff  must  have,  as  against  the  defendant, 
a  present,  unqualified  right  to  the  possession  of  the  chattel,  in  its  present 
form ;  and  hence,  if  there  he  any  preliminary  act  or  condition  precedent 
to  be  performed,  before  the  unqualified  right  of  possession  attaches,  the 
action  can  not  be  maintained. 

2.  Same;  when  can  not  he  maintained. — The  owner  of  a  few  of  a  large 
number  of  bales  of  cotton  stored  in  a  burning  warehouse,  having  saved 
a  part  of  the  cotton,  declaring  at  the  time  that  if  he  could  not  hold  it  un- 
der the  law,  he  would  surrender  it  on  being  paid  for  his  labor  and  ex- 
pense in  saving  and  baling  it,  and  the  warehouseman,  with  knowledge  of 
the  services  and  of  the  terms  on  which  they  were  being  rendered,  having 
assented  thereto,  or  acquiesced  therein,  this  constituted  a  contract  be- 
tween the  parties,  entitling  the  person  rendering  the  services,  the  cot- 
ton not  being  identified  as  his  own,  to  payment  f-  ir  his  labor  and  expense 
in  saving  and  baling  the  cotton,  and  to  its  possession  until  lie  was  paid ; 
and  to  enable  the  warehouseman  to  maintain  detinue  against  such  per- 
son for  the  recovery  of  the  cotton  so  saved  and  baled,  he  must  first  pay 
or  tender  the  value  of  the  services  performed,  and  the  amount  of  ex- 
penses incurred  in  saving  and  baling  the  cotton. 

3.  Same;  u-hen  can  he  maintained. — But  if  the  warehouseman  objected 
to  the  services  tendered  and  performed,  and  did  not  afterwards  expressly 
or  impliedly  assent  to  the  terms  proposed,  then  there  was  no  contract 
between  the  parties,  and  a  payment  or  tender  of  the  value  of  the  services 
performed,  and  of  the  expenses  incurred  in  saving  and  baling  the  cotton 
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was  not  necessary  to  enable  him  to  maintain  detinue  for  the  recovery  of 
the  cotton. 

4.  Same;  vhat  not  sufficient  evidence  of  title  to  defeat. — The  fact  that 
the  party  rendering  such  services  owned  twelve  out  of  seven  hundred  and 
fifty  bales  of  the  cotton  stored  in  the  warehouse,  unidentified  cotton 
enough  to  make  fourteen  bales  only  having  been  saved  from  the  fire,  does 
not  of  itself  tend  to  prove  that  any  part  of  the  cotton  saved  by  him  was 
liis  property. 

5.  When  general  charge  on  effect  of  testimony  erroneous. — Where  the 
testimony  in  a  cause  is  neither  very  clear  nor  free  from  conflict,  a  general 
charge  on  its  effect  is  not  authorized. 

6.  When  charge  prestimed  to  have  been  requested  in  writing. — This  court 
will  presume  that  a  general  charge  in  favor  of  the  appellee  was  requested 
in  writing,  on  the  mere  failure  of  the  record  to  affirm  that  a  request 
therefor  was  preferred  in  writing. 

Appeal  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton, 

This  was  an  action  brought  under  the  statute  by  E.  Q.  Ed- 
monson against  D.  M.  Seals  for  the  recovery  of  four  bales  of 
cotton,  and  was  commenced  on  28th  April,  1881.  As  shown 
by  the  evidence,  a  warehouse  in  the  city  of  Eufaula,  owned 
and  operated  by  the  plaintiff  fbr  the  storage  of  cotton,  con- 
taining about  seven  hundred  and  fifty  bales  of  cotton,  was,  on 
25th  December,  1880,  with  all  the  cotton  stored  therein  except 
about  fourteen  bales,  destroyed  by  fire.  Of  the  cotton  stored 
in  the  warehouse  at  the  time  of  the  fire,  the  defendant  owned 
twelve  bales,  for  which  he  had  the  plaintiff's  receipt  as  ware- 
liouseman.  The  fourteen  bales  which  were  saved  "  were  left 
by  the  fire  in  an  undistinguishable  mass,  consisting  of  parts  of 
bales  and  loose  cotton,  lour  bales  of  which  [the  cotton  sued 
for]  were  gathered  up  b}'  direction  of  the  defendant,  and  the 
fire  in  said  cotton  was  by  him  extinguished  ;"  and  this  cotton 
was  in  the  possession  of  the  defendant  at  the  time  this  suit  was 
l)rought.  The  circumstances  under  which  the  cotton  was 
saved,  necessary  to  an  understanding  of  the  points  decided,  are 
suflSciently  stated  in  the  opinion.  The  defendant  offered  testi- 
mony tending  to  show  that  "  the  labor  and  expense  in  savino^ 
and  baling  said  four  bales  of  cotton  were  worth  sixty  dollars. 
It  is  not  siiown  tiiat  the  plaintiff  paid  or  tendered  this  or  any 
other  amount  to  the  defendant  before  commencing  his  suit. 
The  court  charged  the  jury,  that  if  they  believed  the  evidence, 
they  must  return  a  verdict  for  the  plaintiff,  and  tlie  defendant 
excepted.  The  bill  of  exceptions  does  not  show  that  this 
charge  was  requested  by  the  plaintiff.  The  giving  of  this  charge 
is  here  assigned  as  error. 

Watts  &  Sons,  for  appellant.     (1)  The  record  fails  to  show 
that  the  charge  given  was  requested  by  the  plaintiff.     Without 
such  request,  the  court  had  no  right  to  give  the  charge. — Code 
Vol,  lxxiii. 
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of  1876,  §  3028;  65  Ala.  475 ;  50  Ala.  149  ;  64  Ala.  240 ;  63 
Ala.  432.  (2)  There  M-as  a  conflict  in  the  evidence,  and  the 
ij^iving  of  the  charge  was  erroneous  for  that  reason. — 57  Ala. 
253  ;  54  Ala.  161.  (3)  The  evidence  shows  a  confusion  of 
goods  bj  accident ;  and  in  as  much  as  it  is  shown  that  the  de- 
fendant had  twelve  hales  of  cotton  in  the  warehouse,  he  be- 
came part  owner  of  the  four  bales  saved,  to  the  extent  his 
twelve  bales  bore  to  the  whole  number  destroyed. — Story  on 
Bail.  §  40,  and  authorities  cited  in  note  5  on  page  50 ;  Rydei' 
V.  Hathmcay,  21  Pick.  304;  Low  v.  Ifartin,  18  111.  286; 
Moore  v.  Erie  J?.  Co.,  7  Lansing,  39.  As  in  detinue  the  evi- 
dence must  show  that  the  plaintiff  has  the  whole  legal  title 
(1  Brick.  Dig.,  p.  572,  §  6),  it  follows  that  the  plaintiff  can  not 
maintain  this  suit.  (4)  The  plaintiff  did  not  offer  to  pay  the 
defendant  his  reasonable  compensation  for  saving  the  cotton. 
The  latter  had  the  right  to  retain  possession  until  he  was  paid 
or  tendered  such  compensation. — 2  Kent's  Com.  m.  p.  305. 

G.  L.  Comer,  contra.  (1)  The  plaintiff,  being  l)ailee  of  the 
cotton,  had  the  riglit  to  the  possession  of  it  against  all  persons 
except  his  bailor  ;  and,  as  such  bailee,  he  had  the  right  to  main- 
tain this  suit.— 1  Brick.  Dig.,  p.  572,  §§  7,  8,  9.  (2)  The  ac- 
tion can  not  be  defeated  by  defendant  l)y  setting  up  title  in  some 
other  person  without  connecting  himself  with  that  title. — 1 
Brick.  Dig.,  p.  574,  §  48.  (3)  The  law  gave  the  defendant  no 
lien  for  saving  the  cotton,  and  no  lien  by  contract  was  proved. 

STONE,  J. — This  is  a  statutory  action  for  the  recovery  of 
chattels  in  specie — very  like  the  common  law  action  of  detinue. 
On  all  questions  material  to  l)e  here  inquired  into,  it  is  gov- 
erned by  the  same  rules  as  those  which  obtain  in  the  action  of 
detinue.  In  fact,  it  is  the  common  law  detinue,  with  some 
statutory  additions.  One  controlling  principle,  in  this  form  of 
action,  is,  that  to  maintain  it,  the  plaintiff  must  have,  as  against 
the  defendant,  a  present,  unqualifled  right  to  the  possession  of 
the  chattel,  in  its  present  form.  If  there  be  any  preliminary 
act,  or  condition  precedent  to  be  performed,  before  the  un- 
qualified right  of  possession  attaches,  then  detinue  can  not  be 
maintained. — 1  Brick.  Dig.  572,  §§  6,  8,  9. 

The  testimony  showing  the  circumstances  under  which  the 
appellant  gathered  up  and  baled  the  waste  cotton,  left  by  the 
fire,  is  neither  very  clear,  nor  verj'  harmonious.  One  phase  of 
the  testimony,  at  least,  tends  to  show  that  appellee,  plaintiff  l)e- 
low,  was  present  and  cognizant  of  the  services  being  rendered  by 
appellant  in  saving  the  cotton  ;  that  appellant  stated  he  intended 
to  liold  the  cotton  for  himself,  if  he  could  ;  and  if  he  could  not 
hold  it  under  the  law,  then  he  would  surrender  it  on  being  paid 
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for  his  labor,  trouble  and  expense  in  saving  and  baling  it ;  that 
appellant  and  the  attorney  of  the  insurance  companies,  inter- 
ested in  the  saving  of  as  much  as  nine-tenths  of  all  the  cotton 
destroyed  by  the  tire  (some  700  bales),  agreed  to  these  terms ; 
that  both  appellant  and  the  said  attorney  informed  plaintiff — 
appellee — of  this  agreement,  and  that  he  expressed  no  objec- 
tion. The  law  frequently  implies  contracts  from  the  conduct 
of  parties.  If  one  perform  useful  services  and  works  for  an- 
other, of  a  character  that  is  usually  charged  for,  with  the 
knowledge  of  that  other,  and  he  express  no  dissent,  or  if  he 
avail  himself  of  the  services,  then  the  law  implies  a  promise 
to  pay  for  such  services  what  they  are  reasonably  worth.  And 
assent  is  sometimes  implied  from  silence.  When  the  conduct 
of  the  parties  is  ambiguous,  or  the  testimony  conflicting,  it  is 
always  a  question  for  the  jury  to  determine  whether  or  not  there 
was  a  mutual  agreement,  or  understanding.  No  matter  what 
of  dissent  plaintiff  may  have  first  expressed,  if  he  finally, 
while  the  work  was  progressing,  acquiesced  in  appellant's  offer, 
if  he  made  it,  that  if  he,  appellant,  could  not  hold  the  cotton 
under  the  law,  then  he  was  to  be  paid  for  his  expense,  labor 
and  services  incurred  and  employed  in  saving  and  baling  the 
cotton,  this  constitutes  a  contract.  On  the  other  hand,  if  ap- 
pellee objected  to  the  services  tendered  and  performed  by  ap- 
pellant, and  did  not  afterwards  expressly  or  impliedly  assent  to 
the  terms  proposed,  if  terms  were  proposed,  then  there  can  be 
no  proper  finding  that  there  was  a  contract  to  pay  appellant 
for  his  services  and  expenses.  No  man,  except  in. specially  ex- 
ceptional cases,  can  be  made  another's  debtor  against  his  will. 
This  is  a  question  peculiarly  for  the  jury,  under  the  rules  above 
declaBed. 

If  the  jury  find  there  was  an  express  or  implied  agreement, 
such  as  is  referred  to  above,  then  plaintiff',  appellee,  did  not 
have  a  present,  unconditional  right  to  the  four  bales  of  cotton. 
To  give  him  such  right,  he  must  have  paid  or  tendered  to  the 
appellant  the  Value  of  the  labor  and  expense  he  had  bestowed 
in  and  about  saving  and  baling  the  cotton.  If,  under  the  rules 
above,  there  was  no  agreement,  express  or  implied,  to  pay  for 
the  labor  and  expenses,  then  no  payment  or  tender  was  neces- 
sary. Appellant  could  not  force  appellee  to  become  his  debtor. 
If  the  jury  find  there  was  such  agreement  to  pay,  express  or 
implied,  then  plaintiff  can  not  maintain  detinue  on  the  proof 
ill  this  record.  He  must  bring  some  other  action,  or  show  pay- 
ment or  tender  before  action  brought  of  appellant's  proper 
charges. 

The  testimony  in  this  case  did  not  authorize  the  general 
charge  on  its  effect.  It  was  neither  very  clear,  nor  free  from 
conflict.     The  objection  that  the  record  fails  to  show  the  court 
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was  requested  in  writing  to  give  this  charge,  is  without  merit. 
We  presume  the  court  did  its  duty  and  obeyed  the  statute. — 1 
Brick.  -Dig.  335,  §§  2,  3,  4,  5. 

The  plaintiff  having  the  lawful  possession  of  the  cotton  as 
warehouseman,  had  such  a  qualified  right  to  it  as  that,  in  the 
absence  of  other  facts,  he  could  sue  and  recover  against  one 
found  in  possession  of  it,  and  not  showing  a  better  title.  The 
fact  that  appellant  owned  twelve  of  the  seven  hundred  and 
fifty  bales  tliat  were  in  the  warehouse  when  it  was  burned — 
waste  cotton  enough  to  make  fourteen  l)ales  only  being  saved 
— did  not  of  itself  tend  to  prove  that  any  part  of  the  four 
bales  saved  by  him  contained  any  of  his  cotton.  The  possi- 
bilities are  too  remote,  and  the  chances  too  uncertain,  to  be 
made  the  basis  of  judicial  action. 

Reversed  and  remanded. 


Smith  V.  Spencer. 

BiU  in  Equity  to  enjoin  Action  of  Ejectment. 

1.  Bill  to  enjoin  action  of  ejectment;  when  contains  equity. — Land  hav- 
ing been  sold  on  a  credit,  the  vendor  retaining  the  title,  taking  tlie  pur- 
chaser's note  for  the  purchase-money,  an'd  placing  him  in  i)ossession,  the 
vendor,  for  a  valuable  consideration,  transferred  the  note  given  for  the 
purchase-money  to  a  third  party,  who  also  acquired  by  purchase  the 
vendee's  interest  in  the  land,  and  look  possession,  but  faileil  to  obtain  a 
conveyance  from  the  vendor.  Afterwards  the  land  was  sold  by  the 
sheriff  under  an  execution  issued  on  a  judgment  recovered  against  the  ven- 
dor, after  he  had  transferred  the  purchase-money  note,  and  title  was  made 
to  the  purchaser,  who  thereupon  commenced  an  action  of  ejectment  for 
the  recovery  of  the  land.  Held,  on  a  bill  filed  by  the  sub-purchaser  and 
transferee  of  the  purchase-money  note  against  the  purchaser  at  sheriff's 
sale,  that  the  complainant  had  a  perfect  equity  in  the  land,  and  that  the 
defendant,  having  acquired  by  his  purcthase  merely  the  naked  legal  title, 
held  it  as  trustee  for  complainant,  who  could  demand  a  conveyance  of  it 
at  any  time;  and,  therefore,  that  the  complainant  was  entitled  to  an  in- 
junction against  the  action  of  ejectment  brought  by  the  defendant  for  the 
recovery  of  the  land. 

2.  When  consideration  of  transfer  of  note,  attacked  for  fraud,  sufficient. 
The  consideration  of  the  transfer  of  the  purchase -money  note  liaving 
been  in  part  a  debt  due  from  the  vendor  to  the  transferee,  and  in  part 
debts  due  from  the  former  to  the  latter's  minor  brother  and  sister,  wliich 
she  agreed  to  assume,  these  debts  aggregating  the  amount  due  on  the 
note,  it  was  further  held,  that  the  consideration  of  the  transfer  was  ade- 
(juate  to  support  it  against  an  attack  for  fraud,  made  by  the  purchaser  at 
the  sheriff's  sale. 

3.  When  there  is  no  variance  betireen  allegations  and  proof. — It  was 
further  held  that  there  was  no  substantial  variance  between  the  allega- 
tions and  proof  in  such  case,  it  being  averred  that  the  vendor  was  in- 
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debted  to  the  transferee  "as  shown  by  his  settlement,  in  the  probate 
■court  of  Greene  county,  of  the  estates  of  C.  and  D.,"  and,  "in  part  pay- 
ment of  his  said  indebtedness,"  the  transfer  was  made;  and  the  proof 
showinjJT  that  the  consideration  of  the  transfer  was  in  part  the  vendor's 
indebtedness  to  the  transferee,  and  in  part  his  indebtedness  to  the  lat- 
ter's  minor  brother  and  sister,  which  she  assumed. 

Appeal  from  Greene  Cliancery  Court. 

Heard  before  Hon.  Thomas  Cobhs. 

The  bill  in  this  cause  was  tiled  on  21st  January,  1881,  by 
Samuel  O.  Spencer  and  Justinia  Spencer,  his  wife,  against  James 
T.  Smith,  to  enjoin  an  action  of  ejectment  brought  by  the  de- 
fendant against  complainants,  to  recover  a  certain  tract  of  land 
situated  in  Greene  county.  It  appears  from  the  averments  of 
the  bill  and  the  proof,  that  on  16th  December,  1871,  one  Wil- 
liam Miller,  being  seized  and  possessed  of  the  lands  in  co'ntro- 
versy,  sold  the  same  to  one  E.  H.  Thornton,  for  the  sum  of 
$1200,  one-half  payable  substantially  in  cash,  and  the  other 
half  on  1st  January,  1873,  taking  the  purchaser's  note  for  the 
credit  installment,  and  agreeing  in  writing  to  make  title  on  the 
full  payment  of  the  purchase-money.  On  14th  February,  1872, 
Miller  transferred  Thorrfton's  note  to  Mi"s.  Spencer,  then  Miss 
Davis;  and  on  15th  January,  1874,  she,  still  being  unmarried, 
purchased  from  Thornton  his  interest  in  said  lands,  taking 
from  him  a  written  transfer  of  his  contract  of  purchase.  Thorn- 
ton, at  the  time  of  his  purchase  from  Miller,  was  placed  in  pos- 
isession  of  the  lands,  and  continued  in  the  possession  thereof 
until  he  sold  to  Mrs.  Spencer,  when  she  went  into  possession ; 
and  since  that  time  she  and  her  husband  have  continued  therein. 
On  8th  December,  1879,  the  sheriff  of  said  county  sold  said 
lands  as  the  property  of  said  Miller,  under  an  execution  issued 
on  a  judgment  obtained  against  Miller  in  the  circuit  court  of 
said  county,  on  5th  April,  1873;  and  at  the  sale  the  defendant 
became  the  purchaser,  to  whom  the  sheriff  executed  a  deed, 
conveying  said  lands.  Claiming  title  under  this  deed,  the  de- 
fendant commenced  the  action  of  ejectment,  to  enjoin  which 
the  bill  in  this  cause  was  tiled.  The  other  facts  disclosed  l)y 
the  record,  necessary  to  an  understanding  of  the  points  decided, 
are  sufticiently  stated  in  the  opinion. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  l)e  entered,  making  perpetual  a  temporary 
injunction  issued  on  the  tiling  of  the  bill ;  and  that  decree  is 
here  assigned,  together  with  certain  rulings  on  the  admissibility 
of  evidence,  as  error, 

Wm.  p.  "Webb  and  E.  Morgan,  for  appellant. 

Tnos.  W,  Coleman  and  Clark  &  McQueen,  contra. 
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SOMERVILLE,  J. — The  bill  is  filed  to  enjoin  an  ejectment 
suit  brought  by  the  appellant,  Smith,  in  a  court  of  law.  Its 
equity  is  not,  and  can  not  be  questioned.  When  Miller  sold 
the  lands  in  controversy  to  Thornton,  he  retained  the  legal 
title  in  himself,  and  placed  his  vendee  in  possession  under  a 
bond  for  title,  taking  his  note  for  the  unpaid  purchase-money. 
Mrs.  Spencer,  then  Miss  Davis,  purchased  Thornton's  in- 
terest in  the  lands,  taking  possession  by  her  tenants,  and  also 
became  the  transferee  of  Thornton's  note  for  the  purchase- 
money,  thus  becoming,  according  to  the  averments  of  the  bill, 
the  owner  of  'A.2)erfect  eqxdty  in  these  lands.  Being  thus  placed, 
under  a  written  contract  of  sale,  in  the  attitude  of  a  vendee  in 
possession,  who  had  paid  the  entire  purchase-money,  it  is  clear 
that,  if  the  transaction  was  free  from  fraud,  the  complainant 
was  entitled  to  a  conveyance  of  the  land  from  Miller,  and, 
therefore,  Smith,  who  had  purchased  nothing  except  Miller's 
naked  legal  title  at  sheriff's  sale,  becairie  also  a  mere  trustee  of 
such  title,  holding  it  for  Mrs.  Sp6ncer,  as  the  cestui  que  trusty 
who  could  demand  a  conveyance  of  it  at  any  time. 

The  defense  made  is  based  chieliy  upon  two  points,  each  of 
which  is  argued  earnestly,  and  at  length. 

It  is  first  insisted  that  the  transfer  of  the  Thornton  note  of 
six  hundred  dollars,  given  for  the  last  installment  of  purchase- 
money,  which  was  made  by  Miller  to  Mrs.  Spencer  in  February, 
1872,  she  then  being  unmarried,  was  fraudulent,  because  it 
was,  in  fact,  voluntary  and  without  valuable  consideration. 
The  evidence  satisfies  us  that  the  contrary  is  true.  The  con- 
sideration for  the  transfer  of  the  note  was  based  on  a  valuable 
and  sufficient  counter-consideration.  Miller  owed  Mrs.  Spencer 
at  that  time  over  two  hundred  dollars,  and  her  minor  brother 
and  sister  each  about  the  same  sum,  which  latter  sums  she,  then 
being  sui  juris,  expressly  agreed  to  assume.  This  undertaking 
on  her  part  did  not  purport  to  release  Miller,  nor  did  it  need 
any  assent  on  the  part  of  the  beneficiaries  to  make  it  binding. 
It  was  an  original  promise  made  to  Miller  to  pay  money  to  a 
third  person  on  an  executed  consideration.  It  is  not  pre- 
tended that  it  is  at  all  affected  by  the  statute  of  frauds. 

It  is  further  urged,  that  there  is  a  fatal  variance  between  the 
allegata  of  the  bill  and  the  probata,  as  to  the  consideration  for 
the  transfer  of  the  Thornton  note  to  Mrs.  Spencer.  AVe  are  of 
opinion  that  this  objection  also  is  not  well  taken.  The  bill 
avers  that  Miller  was  legally  indebted  to  the  complainant,  "as 
shown  hy  his  settlement,  in  the  probate  court  of  Greene  county, 
of  the  estate  of  David  Coleman  and  William  Davis,"  and  "wj. 
part  payment  of  his  said  indebtedness,"  the  said  Miller  trans- 
ferred the  note  in  question  to  her  on  the  14th  day  of  February,' 
1872,  and  that  the  complainant  received  this  note  "as  so  much 


302  SUPREME  COURT  [Dec.  Term, 

[Lehman  Bros.  v.  Howze  &  Creagh.] 

money."  The  essence  of  this  averment  is  the  existence  of  an 
indebtedness  due  by  Miller  to  complainant,  and  the  transfer  of 
the  Thornton  note  as  so  much  money,  at  its  face  value,  in 
pat't 2?a}/nient  of  this  indebtedness.  The  reference  to  the  pro- 
bate settlement  was  only  in  aid  of  this  description,  and  may  be 
regarded  as  entirely  unnecessary,  being  mere  surplusage. 

The  proof  does  not  vary  substantially  from  this  allegation. 
The  record  of  the  probate  proceedings  furnishes  the  items 
which  constitute  the  basis  of  the  consideration  moving  to  Mil- 
ler from  Mrs.  Spencer.  He  owed  her  personally  over  two 
hundred  dollars,  and  twice  as  much  more  to  her  minor  brother 
and  sister.  The  latter  sum .  she  agreed  to  assume,  and  this 
amount  thus  became  legally  a  debt  from  Miller  to  her,  con- 
tingent, it  is  true,  upon  its  future  payment,  but  nevertheless  it 
yvsis  dehitum  in  2>resenti,  solvendum  in  futuro.  These  details 
of  evidence,  showing  the  connection  between  Miller's  indebted- 
ness to  her  and  the  items  refeired  to  in  the  settlement,  need 
not  have  been  pleaded.  The  averment  of  indebtedness  was 
sufficient  without  any  statement  as  to  how  it  originated. 

The. other  question^  discussed  do  not  att'ect  this  conclusion, 
and  need  not,  therefore,  be  considered: 

The  decree  of  the  chancellor  should,  in  our  opinion,  be  af- 
firmed. 


Lehmaii  Bros,  v*  Howze  &  €reagh. 

Attachment  hy  Landkrrd  for  Rent  and  Advances. 

1.  Motion  to  varnte  levy  of  attachment  hy  landlord' against  tenant  in 
chief,  on  crop  of  under-tenant;  wlwn  maybe  made  by  under-tenant. — Uniler 
the  statute  (Code  of  1876,  §  o47()),  re<iuiring  the  crop  of  the  tenant  in 
chief  to  \ye  exhausted  hy  the  hindlord  before  an  attachment,  sued  out  In* 
him  to  enforce  hiH  lien  for  rent  or  advances,  can  be  levied  on  the  crop  of 
an  under-tenant,  unless  the  tenant  in  chief  has  not  made  a  crop,  or  it  is 
insuihcient  to  satisfy  the  lien,  and  i)rovidin^  that  a  levy  made  in  viola- 
tion of  its  provisions  shall  bo  "  vacated  on  motion,  at  the  first  term  there- 
after of  the  court,"  an  under-tenant  on  vvJiose  crop  an  attachment  sued 
out  by  the  landlord  against  the  tenant  in  chief  to  enforce  his  lien  for 
rent  and  advances,  had  been  levied,  may  intervene  at  the  return 
term  of  the  court,  and  move  a  vacation  of  the  levy  on  his  cr(>p,  on 
the  ground  that  the  crop  of  the  tenant  in  chief,  on  which  the  attachment 
had  also  been  levied,  and  otlwr  property  received  bv  the  landlord  and 
subject  to  his  lien,  were  sufficient  to  satisfy  the  plaintiff's  demand  for 
rent  an<l  advances. 

2.  Preniimjttion  in  favor  of  decision  of  primary  court  on  tjuestions  of 
'fact. — The  parties  having  ai)peared,  and,  not  demanding  the  intervention 

of  a  jury,  submitted  such  motion  an<l  controverted  questions  of  fact  aris- 
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ing  thereon  to  the  decision  of  the  primary  court,  if,  on  appeal,  the  de- 
cision of  that  court  on  mere  matters  of  fact — on  the  effect  or  weight  of  the 
evidence — is  revisable,  the  l>urdenof  showing  that  it  is  plainly  erroneous, 
rests  on  the  party  complaining. 

3.  Parol  evidence  to  vary  or  contradict  writings;  rule  as  to  applies  only 
to  parties  and  privies. — The  rule  forbidding  the  introduction  of  parol  evi- 
dence to  vary  or  contradict  writings,  ap])lies  only  to  parties  and  jjrivies; 
strangers  to  a  writing,  who  have  not  assented  to  the  truth  of  its  state- 
ments, or  that  it  should  be  a  memorial  of  facts  admitted  to  exist,  are  not 
bound  by  it,  and  may,  w'henever  it  is  introduced  to  aflTect  their  rights, 
contradict  it  by  parol. 

4.  Same;  under-tenant  may  contradict  by  parol  landlord's  ivritten  con- 
tract tvith  tenant  in  chief. — Hence,  an  under-tenant,  not  being  a  party  or 
privy  to  a  written  obligation  given  bv  the  tenant  in  chief  to  the  landlord 
for  the  delivery  of  a  stated  amount  oi  corn  as  rent,  may,  on  the  trial  of  a 
motion  made  by  him  under  the  statute  (Code  of  1876,  §  3476),  to  vacate 
the  levy  of  an  attachment  sued  out  by  the  landlord  to  enforce  his  lien  for 
rent  and  advances,  show  by  parol  that  the  real  consideration  of  the  con- 
tract was  not  the  rent  of  the  land  for  the  current  year,  but  was  an  ante- 
cedent debt  of  the  tenant  in  chief,  not  covered  by  the  statutory  lien. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Luther  R.  Smitit,  Esquire,  Special  Judge. 

The  proceedings  in  this  cause  were  commenced  by  attach- 
ment, issued  out  of  said  court  at  the  suit  of  Lehman  Bi"os.  and 
Walton  W.  Hill,  landlords,  against  Howze  ife  Creagh,  tenants, 
to  enforce  the  plaintiffs'  lien  for  the  rent  of  certain  lands  for 
the  year  1881,  and  for  advafices  made  under  the  statute  during 
that  year.  The  attachment  having  been  levied  on  three  bales 
of  cotton  and  "  a  crib  of  corn,"  Larry  Greer,  an  under-tenant  of 
Howze  &  Creagh,  filed  a  motion  to  vacate  the  levy  made  on 
the  cotton,  on  the  ground,  in  substance,  that  said  cotton  had 
been  raised  by  them,  and  had  been  levied  on  without  having 
first  exhausted  the  crop  of  the  defendants  in  the  attachment ; 
that  after  the  attachment  was  issued,  but  before  it  was  levied, 
the  plaintiffs'  claitn  for  advances  had  been  fully  paid  and 
satisfied ;  and  that  the  corn  levied  on  was  sufficient  to  satisfy 
the  rent  then  really  due  from  said  defendants  and  costs  of  the 
attachment  suit.  This  motion  was  tried  by  the  court  without . 
the  intervention  of  a  jury,  both  parties  introducing  evidence. 
The  court  sustained  the  motion,  and  entered  judgment  vacating 
the  levy  made  on  the  cotton,  from  which  this  appeal  was  taken. 

It  appears  from  the  evidence  introduced  on  the  trial,  that  in 
January,  1881,  the  defendants,  Howze  &  Creagh,  executed 
their  promissory  note  for  $1750,  the  consideration  of  which,  as 
recited  therein,  was  "  part  payment  "  of  the  rent  of  the  lands 
on  which  the  crops  were  made  for  the  year  1881 ;  and  that 
about  tlie  same  time,  they  also  executed  a  written  obHgati(jn  to 
deliver  to  the  plaintiffs  on  Ist  January,  1882,  a  stated  amount 
of  corn,  the  instrument  containing  this  recital :  "  The  same 
being  a  part  of  the  rents  due  to  "  the  landlords  for  the  year 
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1881,  It  was  shown  that  the  plaintiffs'  demand  for  advances 
had  been  fully  satisfied,  as  stated  in  the  motion,  and  that  cer- 
tain payments  had  also  been  made  on  their  claim  for  rent ;  and 
the  point  of  contention  was,  whether  the  consideration  of  the 
obligation  to  deliver  corn  was  rent,  as  recited  therein,  or  some 
other  debt  or  liability,  not  creating  a  lien  on  the  crop  under 
the  statute.  Greer  offered  evidence  tending  to  show  that  the 
note  for  81750  was  given  for  the  whole  of  the  rent  of  the 
place  on  which  the  attached  crops  were  raised,  for  the  year 
1881,  and  that  the  obligation  for  the  delivery  of  corn  "was 
not  really  made  on  account  of  the  rent  of  said  place  as 
therein  stated,  but  that  the  same  was  made  upon  the  follow- 
ing consideration :"  Plaintiffs,  having  first  rented  said  place 
to  Ilowze  &  Creagh  in  January,  1878,  for  that  year,  advanced 
to  them  a  quantity  of  corn,  to  be  returned  at  tlie  end  of  the 
year,  with  interest  in  kind  ;  and  this  obligation  was  renewed 
for  each  of  the  years  1879,  1880  and  1881,  with  interest  for 
each  year  added ;  and  the  writing  in  question  was  executed  in 
renewal  of  this  obligation  for  1881.  To  this  evidence  the  plain- 
tiffs objected,  on  the  ground  that  it  contradicted  the  recitals  con- 
tained in  the  writing ;  but  the  court  overruled  the  objection, 
and  the  plain  tiffs  excepted.  On  the  other  hand,  "the  plaintiffs 
offered  evidence  tending  to  show  that,  in  December,  1880,  there 
was  750  bushels  of  corn  "  on  said  rented  place,  "  worth  about 
seventy-five  cents  a  bushel ;  that  the  same  was  grown  on  said 
place,  and  was  received  by  the  plaintiffs ;  and  that  when  the 
plaintiffs  let  said  place  for  the  year  1881,  it  was  agreed  that  the 
plaintiffs  would  deliver  to  defendants  the  corn  aforesaid,  and 
that  the  defendant*  sliould  execute  the  notes  aforesaid,  and  that 
afterwards  said  notes  were  signed  by  defendants,  and  delivered 
to  the  plaintiffs."  The  evidence  further  showed  that  the  corn 
levied  on  was  sufficient  to  pay  the  balance  due  oh  the  note  for 
§1750,  and  the  costs  of  the  attachment  suit. 

The  ruling  of  tlie  circuit  court  on  the  admissibility  of  evi- 
dence above  noted,  and  the  judgment  rendered  vacating  the 
levy  made  on  the  cotton,  are  here  assigned  as  error. 

E.  P.  MoRKwsETT,  Watts  &  Sons,  and  Jonks  &  Johnston, 
for  ajppellante. 

\T.  II.  Tayloe  and  Macartney  &  Ci.akke,  oontra. 

BRICKELL,  C.  J. — 1.  It  is  unimportant  whether,  in  the 
absence  of  a  statute  authorizing  it,  an  under-tenant  or  lessee 
couJd  intervene  in  an  attachment  suit  by  tlie  landlord  against 
the  original  or  superior  tenant,  to  enforce  the  statutory  lien  for 
the  payment  of  rent,  or  for  advances,  and  move  a  vacation  of 
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the  levy  on  liis  crop,  because  the  crop  of  the  original  or  superior 
tenant  was  sufficient  to  satisfy  the  Hen,  and  should  be  tirst  ex- 
hausted. The  statute,  in  express  terms,  requires  that  the  crop 
of  the  tenant  in  chief,  or  superior  tenant,  as  he  is  indifferently 
termed,  shall  be  exhausted  before  a  levy  is  made  on  the  crop  of 
the  under-tenant,  unless  such  tenant  has  not  made  a  crop,  or  it 
is  insufficient  to  satisfy  the  lien  ;  and  declares  that  a  levy  made 
in  violation  of  its  provisions  shall  be  "  vacated  on  motion,  at 
the  first  term  thereafter  of  the  court."— Code  of  1876,  §  3476. 
The  motion  in  this  cause  for  a  vacation  of  the  levy  on  the  crop 
of  the  under  tenant  was  made  in  pursuance  of  this  statutory 
provision,  at  the  return  or  first  term  of  the  court  to  which  the 
attachment  against  the  tenant  in  chief  was  returnable,  and  it 
rested  upon  the  ground  that  the  crop  of  the  tenant  in  chief, 
upon  which  a  levy  has  been  made,  and  other  property  levied 
upon,  on  which  there  was  a  lien,  were  sufficient  to  satisfy  the 
demand  of  the  landlord,  so  far  as  it  was  a  lien.  The  court  had 
jurisdiction,  which  was  invoked  by  a  proper  party,  and  did  not 
err  in  entertaining  the  motion. 

2.  The  parties  appeared,  and,  not  demanding  the  interven- 
tion of  a  jury,  submitted  the  motion,  and  the  controverted  ques- 
tions of  fact  thereon  arising  to  the  decision  of  the  court.  If  on 
ei'ror  the  decision  of  the  court  on  mere  matters  of  fact,  on  the 
effect  or  weight  of  the  evidence,  is  revisable,  the  burden  of 
showing  that  it  is  plainly  erroneous  rests  upon  the  party  com- 
plaining.— Etliridge  v.  Malempre^  18  Ala.  565 ;  Dane  v.  Mayor, 
36  Ala.  304.  After  an  examination  of  the  evidence,  we 
are  not  of  the  opinion  the  conclusions  reached  by  the  circuit 
court  can  be  said  to  be  erroneous.  The  point  of  contention  was, 
whether  the  appellants  had  a  lien  on  the  crop  of  the  under-ten- 
ant for  the  obligation  of  the  tenant  in  chief  to  deliver  them 
corn  as  part  of  the  rents.  If  the  rents  were  payable  partly  in 
corn,  which  the  tenant  in  chief  agreed  to  deliver,  tlie  lien  would 
exist.  But  the  fact  must  exist,  the  rent  must  have  been  pay- 
able partly  in  corn,  or  the  lien  would  not  arise  and  attach.  It 
will  not  arise  and  attach  to  a  contract  for  the  delivery  of  corn, 
or  of  any  other  article,  the  consideration  of  which  is  not  the  rent 
of  the  lands,  or  advances  to  make  crops.  Eecitals  in  written 
contracts,  specifying  that  the  consideration  is  rent  or  advances, 
which  are  untrue  in  point  of  fact,  will  not,  as  against  the  under- 
tenant, create  the  lien  and  authorize  the  seizure  of  his  crop. 
Tiso7i  V.  Peoph^s  Loan  Association^  57  Ala.  328 ;  Evans  v. 
English,  61  Ala.  416.  Whether,  as  between  the  parties,  the 
recitals  of  the  writing  can  be  contradicted  or  varied  by  parol 
evidence,  is  not  the  question  presented  by  the  record.  The 
rule  which  forbids  the  introduction  of  parol  evidence  to  vary  or 
contradict  writings  applies  only  to  parties  and  privies.  Strangers 
20 
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to  the  writing,  who  have  not  assented  to  the  truth  of  its  state- 
ments, or  that  it  should  be  a  memorial  of  facts  admitted  to 
exist,  are  not  bound  1>j  it,  and  may,  whenever  it  is  introduced 
to  affect  their  rights,  contradict  it  by  parol. — 2  Wharton's  Ev. 
§  920;  Venable  v.  Thomjjsan.,  11  Ala.  147.  The  under-tenant, 
Greer,  was  not  a  party  or  privy  to  the  writing  mven  the  appel- 
lants for  the  delivery  of  corn,  and  was  *j)roperly  permitted  to 
introduce  parol  evidence  showing  that  the  real  consideration  of 
the  contract  was  not  the  rent  of  the  land  for  the  current  year, 
but  an  antecedent  debt  due  or  owing  from  the  tenant  in  chief. 
Let  the  judgment  be  affirmed. 


Lotspeich  &  Ponder  v.  Central  Hail- 
road  and  Banking  Company  of  Geor- 
gia. 

Action  agamst  liailroad  Comixmy  for  Statutory  Penalty  for 
Excessive  Charges  mi  Freight. 

1.  Bans  of  penalty  for  excessive  chan/es  onfrelr/lit  by  railroad  company 
under  act  approved  April  19th,  1S73. — The  rate  on  freijiht  carried  over  the 
whole  line  of  a  railroad  company,  which  furnishes  the  basis  for  the  ad- 
ditional fifty  per  cent,  allowed  by  the  act  of  the  General  Assembly,  ap- 
proved April  19th,  1873,  for  the  transportation  of  "local  freight,"  is  the 
rate  cluirged  on  freight  taken  on  at  one  terminus,  and  discharged  at  the 
other;  and  not  the  rate  for  freight  l^rought  from,  or  carried  to  a  point  be- 
yond either  terminus  of  the  road.  {M.  <k  M.  liuilway  Co.  v.  Steiyier,  61 
Ala.  559,  reaffirmed  on  this  point.) 

2.  Hill  of  lading  hy  railrodd  company  to  deliver  freight  beyond  its  line 
may  br  given,  bnt  can  not  be  coerced. — While  a  railroa<l  comj)any  may  give 
a  bill  of  lading  tf)  deliver  freight  at  a  point  beyond  its  line,  which  binds 
the  company  for  safe  delivery  at  the  agreed  point  of  destination,  this  is 
simply  a  matter  of  agieement  between  the  shipper  and  th(!  company,  in 
the  absence  of  which  the  company  is  not  liable  tor  a  loss  occurring  after 
the  freight  has  i)a8sed  beyond  its  line ;  and  the  company  can  not  l)ecom- 
pelle<l  to  give  such  a  bill  of  lading. 

3.  When  testimony  fails  to  furnish  a  basis  for  determining  reasonabh- 
ness  of  charges  by  railroad  company. — Where,  in  an  action  against  a  rail- 
road companv  by  a  shipper,  to  recover  the  excess  of  charges  on  cotton 
shipped  l)y  hlin  over  and  al)ove  what  was  reasonable,  the  only  testiinony 
beanng  on  the  (luestion  of  the  reasonableness  of  the  charges  paid  bv  him 
was,  that  the  rates  f>f  freight  on  compressed  cotton  shipped  from  Mont- 
gomery or  Selma,  wore  about  fifty  per  cent,  in  excess  of  the  rates  paid 
by  him  on  uncompressed  cott<in  shipped  from  Opelika,  a  point  sixty-six 
niiles  less  in  distance  than  Montgomery,  and  one  hundred  and  sixteen 
miles  less  in  distance  than  Selma,  from  the  terminus  of  the  road  to  which 
the  cott«)n  was  ship))ed,  it  being  common  knowledge  that  compressi^ig 
cotttm  bales  reduces  their  bulk  about  one-half,  the  testimonv  was  wholly 
insufficient  to  furnish  a  basis  for  determining  the  reasonableness  of  the 
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charges ;  and  hence,  the  primary  court  did  not  err  in  refusing  to  submit 
that  question  to  the  jury. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brouglit  by  Lotspeich  (fe  Ponder  against  the 
Central  Railroad  and  Banking  Company  of  Georgia,  and  tlie 
Georgia  Railroad  and  Banking  Company,  corporations  owning 
and  operating,  as  is  averred,  a  railroad  from  Selma,  Alabama, 
to  the  State  line  between  Alabama  and  Georgia ;  and  was  com- 
menced on  9tli  April,  1878.  The  complaint  contains  several 
counts,  one  being  for  money  had  and  received  l)y  the  defend- 
ants to  the  plaintiffs'  use,  and  the  other  seeking  to  recover  the 
penalty  allowed  by  the  act  of  the  General  Assembly  approved 
April  19th,  1873,  for  excessive  charges  on  cotton  shipped 
by  the  plaintiffs  on  the  defendants'  railroad.  The  facts  dis- 
closed by  the  record,  so  far  as  is  necessary  to  an  understanding, 
of  the  points  decided,  are  sufficiently  stated  in  the  opinion. 
The  court  charged  the  jury,  at  the  written  request  of  the  de- 
fendants, that  if  they  believed  the  evidence,  they  must  find  for 
them,  and  the -plaintiffs  excepted.  This  charge  is  here  assigned 
as  error. 

Wm.  H.  Barnes,  for  appellant. 

Geo.  p.  Harrison,  jr.,  contra. 

STONE,  J. — In  Mobile  and  Montgomery  Railroad  Co.  v. 
Steiner  db  McGehee,  construing  the  act  of  April  19th,  1873, 
we  said :  "  The  rate  on  freight  '•carried  over  the  vjJiole  line  of  its 
road,''  which  furnishes  the  basis  for  the  additional  fifty  per 
cent,  allowed  by  that  act  for  the  transportation  of  'local  freight,' 
is  the  i-ate  charged  on  freight  taken  on  at  one  terminus,  and 
discharged  at  the  other ;  and  not  the  rate  for  freight  brought 
from,  or  carried  to  a  point  .beyoiid  the  termini  of  the  road." 
01  Ala.  559.  We  are  asked  to 'review  and  reverse  that  ruling. 
Nothing  has  occurred  to  change  our  opinion  then  expressed, 
while  the  facts  of  this  case  tend  to  connrm  the  conclusions  we 
then  announced. 

It  is  further  contended  for  api3ellants  that  the  charges  made 
and  collected  by  the  I'ailroad  in  this  case  were  unreasonaltle,  and 
therefore  they  ought  to  recover  back  the  excess,  as  so  much 
money  had  and  received.  And  it  is  claimed  that  this  question 
should  have  been  submitted  to  the  jury,  for  them  to  determine 
whether  or  not  the  charges  were  reasonable. 

The  testimony  bearing  on  this  question  is  clear  and  without 
conflict.     There  was,  in  fact,  no  question  of  local. freight  in  the 
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case.  All  the  cotton  shipped,  excessive  transportation-charges 
on  which  are  complained  of,  was  consigned  to  points  hundreds 
of  miles  beyond  the  terminus  of  the  railroad,  whose  bill  of  lad- 
ing was  taken.  Bills  of  lading  by  railroad  companies  are  fre- 
quently given,  binding  the  company  to  deliver  at  a  point  beyond 
their  line.  Such  bills  bind  the  company  for. safe  delivery  at 
the  agreed  point  of  destination. — M.  <j6  G.  Hailroad  Co.  v. 
Copehmd,  63  Ala.  219.  This,  ho\vever,  is  a  question  of  con- 
tract ;  and  in  the  absence  of  a  special  contract  to  deliver,  the 
receiving  railroad  is  not  lial)le  for  a  loss  or  injury  occurring 
after  the  freight  has  passed  from  its  line.  Noi-  can  a  railroad 
corporation  be  compelled  to  give  a  bill  of  lading  for  delivery 
beyond  its  line.  It  is  simply  a  matter  of  agreement  between 
the  shipper  and  the  receiving  road.  The  only  testimony  bear- 
ing on  the  question  of  reasonableness  in  the  charges,  is  as  fol- 
lows: From  the  various  points  to  which  cotton,  shipped  over 
defendants'  road  and  its  connections,  was  consigned,  the  distance 
to  Montgomery,  Alabama,  was  sixty-six  miles  greater  than  the 
distance  to  Opelika,  from  which  last  point  plaintiffs  did  their 
shipping.  The  distance  to  Selma  was  lifty  miles  greater  than 
that  to  Montgomery.  The  shipping  rates  from  Opelika  were 
about  lifty  per  cent,  in  excess  of  those  charged  from  Mont- 
gomery and  Selma.  But  cotton  shipped  from  the  last  two 
points  was  always  compressed,  while  that  shipped  from  Opelika 
was  not  compressed.  It  is  common  knowledge  that  compress- 
ing cotton  bales  reduces  their  bulk  probably  one-half.  What 
would  have  been  the  rate  of  non-com  pressed  l)ales  from  Selma 
or  Montgomery,  is  nowhere  shown.  No  testimony  was  pro- 
duced, at  all  calculated  to  furnish  a  basis  for  determining  the 
resonableness  of  the  charges ;  and  hence,  nothing  was  before 
the  jury  to  justify  the  court  in  submitting  that  question  to 
tliem. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  must  be  affirmed. 


Tutwiler  v,  Munford. 

Statutory  Real  Action  in  the  Nature  of*Ejectiiient. 

1.  An  e(/nitubh' title  to  land  no  defence  to  an  action  of  ejectment. — An 
action  of  ejectment,  or  the  corresjMjnding  stiitutorv  real  action  can  not  be 
defended  ufjon  an  e<juitable  title,  whatever  may  l)e  its  strength. 

2.  Declaration  o/  tm»t  or  covenant  to  stand  seized,  not  a  conveyance. — A 
mere  declaration  of  trust,  or  a  covenant  to  stand  seized,  executed  by  a 
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husband  in  favor  of  Jiis  wife  for  her  life,  and  in  favor  of  their  children 
after  her  death,  and  containing  no  words  of  conveyance,  does  not  operate 
to  divest  the  lejial  estate,  or  to  create  an  interest  in  lands,  of  which  a 
court  of  law  can  take  notice. 

'i.  Ejectment  against  husband;  equities  of  the  wife  no  defetise. — Where 
husband  and  wife  exchanged  with  another  the  wife's  lands  in  Virginia 
and  ^Maryland  for  lands  in  this  State,  but,  by  mistake,  a  deed  to  the  lands 
taken  in  exchange  was  made  to  the  husband,  who  thereafter  executed  and 
delivered  to  tiie  wife  a  written  instrument,  covenanting  to  stand  seized  of 
the  lands  for  her  use  during  lier  life,  and  at  her  death  for  the  use  of  their 
children,  but  containing  no  words  of  conveyance;  and  afterwards  the 
lands  were  levied  on  and  sold  by  the  sheriff  under  attachments  sued  out 
by  the  husband's  creditors,  the  sheriff"  executing  to  the  purchaser  a  deed, 
— held,  in  an  action  at  law,  brought  by  the  purchaser  against  the  hus- 
band, to  recover  the  lands,  that,  the  legal  estate  in  the  lands  resi<ling  in 
the  husband  at  the  time  of  the  levy  and  sale  under  the  attachments,  the 
purchaser  acquired  it  by  his  purchase  and  the  conveyance  executed  to 
him  by  the  sheriff;  and  that,  having  the  legal  estate  and  the  right  of 
possession,  he  was  entitled  to  recover,  whatever  may  be  the  equities  of 
the  wife  and  children  under  the  covenant  to  stand  seized. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Charles  E.  Wallek,  Esquire,  acting  as  Special 
Judge. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
commenced  by  P.  A.  Tutwiler  against  Thomas  T.  Munford  on 
IStli  October,  1880.  The  cause  was  tried  on  issue  joined  on 
the  plea  of  not  guilty,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  defendant. 

As  shown  by  the  evidence  introduced  on  behalf  of  the  plain- 
tiff, the  lands  sued  for  were  sold  on  12th  January,  1880,  by  the 
sheriff  of  Hale  county,  under  and  in  pursuance  of  several  writs 
of  venditioni  escprmas,  issued  out  of  the  circuit  court  of  said 
county  on  judgments  obtained  against  the  defendant  in  certain 
attachment  suits  instituted  in  said  court  by  several  of  the 
defendant's  creditors ;  and  at  the  sale  plaintiff  became  the  pur- 
chaser, and  the  sheriff,  by  deed  duly  executed,  conveyed  the 
lands  to  him.  The  plaintiff  also  read  in  evidence  a  deed  exe- 
cuted by  T.  W.  Ormond  on  5th  March,  1874,  conveying  said 
lands  to  the  defendant. 

The  defendant  was  examined  as  a  wittiess  in  his  own  behalf, 
,  and  testified,  that  his  present  wife  was  a  daughter  of  Win.  H. 
Tayloe,  deceased  ;  that  they  were  married  in  1866,  in  George- 
town, in  the  District  of  Columbia;  that  at  the  time  of  tlie 
marriage  he  resided  in  the  State  of  Virginia,  where  he  has  ever 
since  resided  ;  that  he  and  his  said  wife  had  several  children  by 
the  marriage ;  that,  under  the  will  of  her  father,  his  wife  "  be- 
came entitled  to,  and  possessed  of "  a  tract  of  land  in  Prince 
George  county,  Maryland,  worth  al)Out  $7000,  and  a  lot  in  the 
town  of  Manchester,  Virginia,  worth  about  $1000;  that  on  or 
about  the  23d  March,  1873,  he  traded  with  Thomas  W.  Ormond 
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the  tract  of  laud  and  lot  above  mentioned  for  the  lands  sued  for, 
they  being  estimated  to  be  of  about  the  same  value  ;  and  that,  in 
pursuance  of  this  trade,  he  and  his  wife  conveyed  the  Man- 
chester lot  iand  the  Maryland  land  to  Ormond,  and  Ormond,  b}' 
inadvertence,  conveyed  the  lands  sued  for  to  the  witness ;  that 
the  trade  was  made  in  March,  1873,  but  Ormond's  deed  to  him 
was  not  made  until  March,  1874,  The  defendant  read  in 
evidence  the  will  of  Wm.  H.  Tayloe,  and  also  an  instrument 
in  writing,  dated  28th  March,  1876,  at  Lynchburg,  in  the  State 
of  Virginia,  purporting  to  be  a  "deed  made  between  Thomas 
T.  Munford  and  Emma  Munford,  his  wife."  This  instrument, 
after  reciting  that  the  defendant,  by  virtue  of  his  marriage,  had 
become  possessed  of  a  considerable  estate,  real  and  personal, 
which  had  descended  to.his  wife  by  will  from  her  father,  a  portion 
of  which  he  had  converted  to  his  own  use,  and  invested  the  pro- 
ceeds of  the  same  "  in  other  property  deeded  to  him  in  fee," 
proceeds  as  follows  :  "  Now,  then,  as  well  in  consideration  of 
the  premises,  as  of  a  desire  to  deal  fairly  and  justly  with  his 
said  wife  and  her  children,  now  living  and  any  which  may 
hereafter  be  born  to  them,  and  the  other  children  of  the  said 
Thomas  T.  Munford,  born  in  a  previous  marriage,  the  said 
Thomas  T.  Munford  doth  covenant  with  the  said  Emma  Mun- 
ford, his  wife,  that  he  will  stand  seized  of"  the  land  sued  for, 
"  to  the  use  of  the  said  Emma  for  life,  ....  with  remainder 
to  her  children  now  living,  and  any  hereafter  to  be  born  to 
them,  the  said  Thomas  T.  and  Emma  Munford  in  equal  division, 
in  fee,  the  heirs  of-  any  one  of  the  said  children,  who  may  die 
before  the  said  Emma,  receiving  the  shares  of  their  deceased 
p&rent  2>er  dripes.''^  The  defendant  further  testitied"  that  the 
consideration  for  his  making  said  deed  or  declaration  of  trust 
was  his  wife's  said  land  in  Virginia  and  Maryland,  which  he 
and  she  so  conveyed  to  Ormond ;  that  he  executed  said  instrn- 
,  ment  with  no  purpose  or  intention  to  hinder,  delaj',  or  defraud 
any  of  his  creditors,  but  in  good  faith  to  his  wife,  and  in 
consideration,  that  the  Ormond  deed,  by  inadvertence,  had  been 
made  to  him,  and  at  her  request ; "  and  that  he  owned  at  least 
§25,000  worth  of  property  at  that  time  over  and  above  his 
liabilities,  but  that  none  of  it  was  in  Alabama. 

The  plaintiff  then  introduced  in  evidence  the  Code  of  Vir- 
ginia of  1860,  and  also  the  Code  of  that  State  of  1873.  containing 
the  following  provision  :  "  The  comuion  law  of  England,  so 
far  as  it  is  not  repugnant  to  the  principles  of  the  bill  of  rights 
and  constitution  of  tl>e  State,  shall  continue  in  full  force  within 
the  same,  and  be  the  rule  of  decision,  except  in  those  respects 
wherein  it  is  or  shall  be  altered  by  the  General  AssemlSly." 
This  was  the  substance  of  the  evidence  introduced  on  tiic  trial. 

Tlie  circuit  court  charged  the  jury,  at  the  request  of  the 
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defendant,  that  if  they  believed  the  evidence  they  must  find  for 
him  ;  and  refused  to  charge,  at  plaintiff's  request,  that  if  they 
believed  the  evidence  they  must  find  for  him.  To  these  rulings 
the  plaintiff  excepted,  and  they  are  here  assigned  as  error. 

Ja8.  E.  Webb,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

Thos.  Seay,  contra^  cited  Copeland  v.  Kehoe,  57  Ala.  246; 
Northington  v.  Fahei\  52  Ala.  45;  Haynie  v.  Miller,  61  Ala. 
62 ;  Pkuit  V.  Bdrclay,  56  Ala.  562 ;  \ViUon  v.  Sheppard,  28 
Ala.  625 ;  Puryear  v.  Puryear,  16  AJa.  486 ;  s.  c.  12  Ala.  13  ; 
Walthall  V.  Goree,  36  Ala.  728 ;  14  Mich.  91 ;  Schouler's  Hus. 
&  Wife,  §  397. 

BEICKELL,  C.  J. — The  legal  estate  in  the  premises  in 
controversy  was  vested  in  Munford  by  the  conveyance  executed 
by  Ormond.  If  any  trust  or  use  could  have  resulted  to  Mrs. 
Munford,  because  her.  revei'siou  in  the  real  estate  in  Maryland 
and  in  Yirginia  formed  part  of  the  consideration  upon  which 
Ormond's  conveyance  was  executed,  a  court  of  equity  only 
could  take  cognizance  of  and  enforce  it  as  against  the  legal 
estate.  An  action  of  ejectment,  or  the  corresponding  statutory 
real  action,  .can  not  be  defended  upon  an  equitable  title,  what- 
ever may  be  its  stregth. —  Mitchell  v.  Robertson,  15  Ala.  412  ; 
Childress  v.  Monette,  54  Ala.  317;  Hickey  v.  Stewart,  3  How. 
(U.  S.)  750 ;  Lehman,  Durr  &  Co.  v.  Bryan,  67  Ala.  558,  560. 

The  instrument  subsequently  executed  by  Munford,  whether 
it  is  regarded  as  a  mere  declaration  of  trust,  or  as  a  covenant  to 
stand  seized,  did  not  operate  to  divest  the  legal  estate,  or  to 
create  in  Mrs.  Munford  an  interest  in  the  lands  of  whicli  a  court 
of  law  can  take  notice.  A  declaration  of  trust  is  not  a  grant ; 
it  is  a  recognition  in  writing  of  the  trust  to  which  the  legal 
estate  is  subject,  and  furnishes  evidence  which  will  satisfy  th'e 
requirements  of  the  statute  of  frauds,  if  the  trust  is  of  the 
character  which  falls  within  the  inhibitions  of  the  statute. 
Perry  on  Trusts,  381.  As  a  covenant  to  stand  seized,  in  a  court 
of  law  it  is  inoperative,  upon  the  same  principle  that  all  contracts 
and  conveyances  between  husband  and  wife  directly  are,  at  law, 
ineffectual,  "  A  man,"  says  Lord  Coke,  *'  may  by  his  deed 
covenant  with  others  to  stand  seized  to  the  use  of  his  wife,  or 
make  a  feoffment  or  other  conveyance  to  the  use  of  his  wife. 
.  .  .  But  a  man  can  not  covenant  with  his  wife  to  stand  seized 
to  her  use ;  because  he  can  not  covenant  with  her,  by  reason  of 
the  two  being,  in  the  language  of  Littleton,  '  but  one  person  in 
the  law.' " — 1  Bishop  on  Mar.  Women,  §  717. 

The  reversion  of  the  wife's  lands,  as  well  as  her  contingent 
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right  of  dower,  or  her  separate  estate,  will  form  a  valuable 
consideration  for  a  post-nuptial  settlement ;  and  if  this  instru- 
ment was  executed  to  pass  the  estate  in  the  lands  to  the  use  of 
the  wife  and  her  children,  in  pursuance  of  the  intention  and 
agreement  of  husband  and  wife  at  the  time  of  the  conveyance 
to  Ormond  of  the  lands  in  Virginia  and  Maryland,  in  the 
absence  of  an  intent  on  the  part  of  the  husband  to  hinder,  delay, 
or  defraud  his  creditors,  in  which  the  wife  participated,  a  court 
of  equity  will  give  effect  to  it,  as  against  his  antecedent  or  sub- 
sequent creditors. — Bump  on  Fraud.  Conv.  316;  Hoot  v. 
Sorrell,  11  Ala.  386;  W.  db  M.  College  v.  Pmoell,  12  Gratt. 
372 ;  Wilsoii  v.  Ayer,  7  Greenl.  (Me.)  2<l7.  While  in  courts 
of  law  husband  and  wife  are  deemed  incapable  of  contracting 
■with  each  other,  a  court  of  equity  will  give  full  effect  to  their 
post-nuptial  contracts,  when  fair  and  founded  on  a  valuable  con- 
sideration.— 2  Story's  Equity,  §  1372  ;  Andrews  v.  Andrews^ 
28  Ala.  432. 

The  legal  estate  in  the  lands  residing  in  Munford  at  the  time 
of  the  levy  of  the  attachment,  and  of  the  sale  by  the  sheriff, 
the  plaintiff  acquired  it  by  his  purchase  and  the  conveyance 
executed  to  him  Ity  the  sheriff.  Having  this  legal  estate,  and 
the  right  of  possession,  he  was  entitled  to  recover  in  the  pi-esent 
action,  whatever  may  be  the  ec^uities  of  the  wife  and  her  children. 
The  circuit  court  erred  in  the  instruction  given  to  the  jury  on 
the  request  of  the  defendant,  and  erred  in  refusing  the  instruc- 
tion requested,  that  the  plaintiff  was  entitled  to  recover. 

Reversed  and  remanded. 


Miller  v,  Vaughan. 

Statutory  Reed  Action  in  the  Nature  of  Ejectment. 

1.  Recovery  in  e}ectmenl  only  binding  on  parties  and  privies. — A  recov- 
ery in  ejectment  or  the  statutory  real  action  in  the  nature  of  ejectment  is 
only  binding  on  the  parties  to  the  suit  and  their  privies  in  estate  or 
blood. 

2.  Real  nctionn;  effcrl  of  recoveries  in  this  jKirticular  case. — Two  statu- 
tory real  actions  in  the  nature  of  ejectment  liaving  been  brought,  and 
recoveries  had  therein,  for  the  same  land,  one  by  and  in  favor  of  H. 
against  M.,  and  the  other  by  and  in  favor  of  M.  against  \'.,  the  recov- 
eries prove  that,  as  between  M.  and  V.,  M.  was  entitled  to  the  possession, 
but  that,  as  between  M.  and  H.,  the  latter  had  the  better  right;  and  H. 
having  a  better  right  than  M.,  and  the  right  of  M.  ))eing  sui)erior  to  that 
of  v.,  it  follows,  that,  as  between  the  three,  H.  held  the  paramount 
title. 

3.  Same;  execution  of  lurits  of  possession. — Writs  of  possession  in  both 
Vol.  Lxxni. 
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cases  ha\ing  been  issued,  and  placed  in  the  hands  of  the  sheriff  at  one 
and  the  same  time,  he  called  on  ]M.  and  informed  him  that  he  was  ready 
to  execute  his  writ  by  evicting  V.  and  putting  M.  in  possession,  telling 
him,  at  the  same  time,  that  he  should  then  turn  him  out  of  possession 
and  put  H.  in,  under  her  writ.  M.  having  declined  to  take  poHsession, 
reque.sting  that  his  writ  be  not  then  executed,  the  sheritf  executed  the 
writ  in  favor  of  H.,  and,  at  her  request,  jdaced  V.  in  possession  as  her 
tenant,  to  whom  she  let  the  jiremises  for  the  ensuing  year.  The  sheritf 
returned  M.'s  execution  "not  executed;"  and  afterwards  M.  sued  out 
an  alias  writ,  placed  it  in  the  hands  of  the  sheritf,  and,  under  it,  had  V. 
turned  out,  and  himself  put  in  possession.  Thereujjon  V.  filed  his  peti- 
tion and  obtained  a  supersedeas,  and  on  the  hearing  the  circuit  court 
(juashed  and  set  aside  the  alias  writ  and  its  execution,  and  ordered  the 
.  possession  to  be  restored  to  V.  On  the  trial  of  the  supersedeas  it  was 
also  shown  that,  subsequent  to  the  time  V.  as  agent  of  H.  was  put  in 
possession,  he  purchased  the  land  from  her,  and  had  title  conveyed  to 
his  wife.     Hehl, 

(a)  That  it  was  the  duty  of  the  sheriff  to  have  executed  both  writs 
simultaneously,  leaving  H.  in  possession  by  title  paramount  to  both  M. 
and  v.,  and  this  was  the  legitimate  effect  of  the  sheriff's  doings  in  the 
premises ;  and  that  he  should  have  returned  the  writs  accordingly. 

(b)  That  when  V.  was  put  in  possession  as  H.'s  agent,  he  ceased  to 
hold  under  his  own  right  or  claim,  and  became  the  tenant  for,  and  held 
in  the  right  of  H. 

(c)  That  in  suing  nut  an  alias  writ  of  possession,  after  he  had  declined 
to  be  put  in  possession  when  offered  by  the  sheriff,  M.  sought  to  make, 
and  did  make  an  improper  use  of  the  process  of  the  court,  and  his  alias 
writ  was  properly  quashed. 

(rf)  That  V.  having  entered  and  acfpiired  his  possession  under  and  in 
the  right  of  H.,  when  her  writ  had  turned  M.  out  and  put  her  in  posses- 
sion, he  had  a  sufficient  right  and  interest  in  tlie  subject-matter  to 
authorize  him  to  move  for  the  vacation  of  the  aliax  writ  and  its  execu- 
tion. 

Appeal  from  Geneva  Circuit  Conrt. 
Tried  before  Hon.  IT.  D.  Claytox. 
The  facts  are  stated  in  the  opinion. 

W.  D.  Roberts,  for  appellant. 

B.  F.  Cassady  and  J.  M.  Cakmichael,  contra. 

STONE,  J. — There  were  two  statutory  real  actions  brought, 
and  recoveries  had,  for  the  same  real  property, — being  one 
hundred  and  twenty  acres  of  land,  situated  in  Geneva  county. 
One  of  the  suits  was  in  favor  of  Mrs.  ITouser  and  aa:ainst  E. 
D.  Miller,  and  the  other  was  in  favor  of  E.  D.  Miller  and 
against  Vaughan.  There  being  recoveries  in  each  action,  these 
recoveries  proved  that,  as  between  Miller  and  Vaughan,  Miller 
was  entitled  to  the  possession  ;  but  as  between  Miller  and  Mrs. 
Houser,  she  had  the  better  right.-  Having  a  better  right  than 
Miller's,  and  his  being  superior  to  Vaughan's,  it  follows  of 
course,  as  between  the  three,  that  Mrs.  Houser  held  the  title 
paramount.     Such  recoveries  are  onl}'  binding  on  the  parties 
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to  tlie  suit  and  their  privies  in  estate  or  blood. — Hoioard  v. 
Kennedy,  4  Ala.  592 ;  WalJi'er  v.  EUedije,  65  Ala.  51.  Writs 
of  possession  on  both  of  these  judgments  were  in  the  hands  of 
the  sheriff  for  execution,  at  one  and  the  same  time — January, 
1881.  He  called  on  Miller,  and  informed  him  he  was  ready  to 
execute  his  writ,  by  evicting  Vaughan,  and  putting  him,  Miller, 
in  possession ;  telling  him,  at  the  same  time,  that  he  should 
then  turn  him  out  of  possession  and  put  Mrs.  Houser  in,  under 
her  writ.  Miller  declined  to  take  possession,  and  requested 
that  his  writ  be  not  then  executed.  The  sheriff  thereupon 
executed  Mrs.  Houser's  writ,  and,  at  her  request,  placed- 
Vaughan  in  possession  as  her  tenant,  to  whom  she  let  the 
premises  for  the  year,  1881.  The  sheriff  returned  Miller's 
execution  "not  executed."  Afterwards  Miller  sued  out  an  alias 
writ  of  possession,  placed  it  in  the  hands  of  the  sheriff,  and  under 
it  had  V  aughan  turned  out,  and  himself  put  in.  Thereupon 
Vaughan  filed  his  petition  and  obtained  a  supersedeas ;  and  on 
the  hearing,  the  circuit  court  quashed  and  set  aside  the  alias 
writ  of  possession  and  its  execution,  and  ordered  the  possession 
to  be  restored  to  Vaughan. 

On  the  trial  of  the  supersedeas,  it  was.proved  that  subsequent 
to  the  time  Vaughan,  as  Mrs.  Houser's  agent,  was  put  in  pos- 
session, he  purchased  the  land  from  her,  and  had  title  conveyed 
to  his  wife,  Clara  Vaughan. 

When  the  sheriff  had  in  his  hands  the  two  writs  of  possession, 
it  was  his  duty  to  execute  them  both  simultaneously,  and  thus 
leave  Mrs.  Houser  in  possession  by  title  paramount  to  both 
Miller  and  Vaughan.  And  when  Vaughan  was,  by  the  sheriff, 
put  in  possession  as  Mrs.  Houser's  agent,  he  ceased  to  hold 
under  his  own  right  or  claim,  and  became  tenant  for,  and  in 
the  right  of  Mrs.  Ilouser.  The  legitimate  effect  of  the  sheriff's 
doings  in  the  premises  was  the  execution  of  both  writs,  and  he 
should  have  returned  them  accordingly.  The  proper  return  on 
the  Miller- Vaughan  writ  would  have  shown  that  he  had  exe- 
cuted it  by  putting  Miller  in  possession,  and  then  that  he  had ' 
turned  him  out  and  put  Mrs.  Houser  or  her  agent  in,  under  her 
writ.  This  would  have  been  a  compliance  with  the  mandate  of 
both  writs,  and  would  have  left  Miller's  recovery  poweVless  to 
molest  any  one. 

In  suing  out  an  alias  writ  of  possession,  after  he  had  declined 
to  be  put  in  possession  when  offered  by  the  sheriff.  Miller 
sought  to  make,  and  did  make  an  iinproper  use, of  the  process 
of  the  court.  To  allow  him.  to  do  so,  would  enable  him,  by 
indirection,  to  oust  Mrs.  Houser  of  her  possession,  which  had 
been  adjudged  and  delivered  to  her,  in  a  suit  against  himself. 
This  by  a  seeming  artifice  which  the  courts  can  not  sanction. 
When  there  exists  valid,  defensive  matter,  which  constitutes  an 
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equitable  defense  of  the  judginent  the  execution  is  intended  to 
enforce,  it  may  be  inquired  into  on  supersedeas,  and  the  execu- 
tion perpetually  superseded. — Br.  Bank  v.  Coleman,  20  Ala. 
140;  Martin  D.  Tally,  72  Ala.  23.  An  execution  may  be 
superseded,  if  an  unjust  or  improper  use  is  attempted  to  be 
made  of  it,  although  the  execution  be  authorized  by  the  judg- 
ment.—2  Bi  ick.  Dig.  466,  §  29. 

Vaughan  having  entered  and  acquired  his  possession  under 
and  in  right  of  Mrs.  Houser,  when  her  writ  of  possession  had 
turned  Miller  out  and  put  her  in,  he  had  a  sufficient  right  and 
interest  in  the  subject-matter,  to  authorize  him  to  move  for  the 
vacation  of  the  writ  of  possession,  and  of  its  execution. — How- 
ard V.  Kennedy,  4  Ala.  592 ;  Hall  v.  H'dUard,  6  Ala.  43, 

The  judgment  of  the  circuit  court  is  in  all  things  correct, 
and  it  is  affirmed. 


Russell  V,  Walker. 

Detinue  hy  Assignee  of  Mortgage. 

1.  Detinue;  when  legal  title  necessary  to  maintain. — In  detinue  the 
plaintiff,  not  having  had  actual  possession,  must  prove  a  legal  title. 

2.  ■  S'lriw;  assignee  of  chattel  mortgage  may  maintain. — An  assignment 
of  a  chattel  mortgage  passes  the  legal  title  to  the  chattel  convej'ed 
thereby,  and  authorizes  the  assignee  to  maintain  detinue  for  its  recovery 
in  his  own  name.  ' 

3.  Execution  of  mortgage;  how  proved. — Tlie  execution  of  a  chattel 
mortgage,  pur])ortihg  to  be  attested  by  snV)scribing  witnesses,  can  not  be 
proved  bj'  the  mortgagor  or  mortgagee,  when  neither  of  the  subscribing 
witnesses  is  called,  and  no  reason  for  producing  them  is  shown. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  lion.  James  E.  Cobb. 

yiiis  was  an  action  of  detinue,  brought  by  J.  M.  Russell 
against  B.  W.  Walker,  to  recover  a  horse,  and  was  tried  on  is- 
sue joined  on  the  plea  of  the  general  issue,  the  trial  resulting 
in  a  verdict  and  judgment  for  the  defendant.  It  appears  from 
the  bill  of  exceptions  that,  in  the  year  1S&(»,  one  Mitchell  exe- 
cuted to  Reynolds  c*c  McLeod  a  mortgage  on  the  horse  sued  for 
to  secure  adv;ance8  for  that  year;  that  "in  the  latter  part  of  that 
year"  Mitchell  delivered  the  horse  to  Reynolds  cfe  McLeod,  and 
they  dejivered  it  to  one  Henderson,  one  of  their  tenants,  with 
directions  to  keep  it  for  them  ;  that  afterwards,  in  December, 
1880,  Mitchell,  Reynolds  ife  McLeod  and  the  plaintiff  had  a 
settlement  of  Mitcliell's  indebtedness  to  Reynolds  &  McLeod 
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for  said  advances  ;  and,  on  the  settlement,  the  plaintiff  paid  to 
them  the  amount  due  them  from  Mitchell,  and  took  from  them, 
with  Mitchell's  consent,  a  written  transfer  of  the  mortgage  and 
"the  property  therein  named  ;"  that  the  defendant,  at  the  time 
of  the  settlement,  gave  notice  that  he  had  a  prior  lien  on  the 
horse;  that  after  said  assignment  was  made,  Reynolds  &  Mc- 
Leod  told  plaintiff  that  the  horse  was  suljject  to  his  order,  and 
that  it  was  his  property,  and  they  would  deliver  it  to  him,  or 
on  his  order ;  that  "the  only  claim  of  title  which  plaintiff  had 
to  the  horse  was  such  title  as  he  derived  from  said  instrument, 
[the  mortgage]  and  as  the  transferee  of  Reynolds  ife  McLeod, 
and  the  only  claim  of  title  which  said  Reynolds  tfe  McLeod  had 
to  said  horse  was  such  as  they  might  have  under  and  by  virtue 
of  said  instrument ;  and  when  the  horse  was  delivered  to  them 
by  said  Mitchell,  it  was  that  they  might  hold  the  same  in  order 
to  enforce  any  lien  which  they  might  have,  in  case  said  ad- 
vances were  not  paid ;"  that  at  the  time  of  said  settlement,  the 
liorse  was  in  the  actual  possession  of  said  Hendqrson,  who  had 
no  knowledge  of  said  transaction ;  and  that  the  defendant 
obtained  possession  of  the  horse  on  the  day  after  the  settle- 
ment, "liaving  taken  it  against  the  objection  of  said  Henderson," 
and  was  in  the  possession  of  it  when  the  suit  was  commenced. 
This  was  the  substance  of  the  evidence  introduced  on  the  trial. 

The  plaintiff  offered  to  read  the  mortgage  in  evidence,  but 
the  defendant  objected  on  the  ground  that  the  execution 
thereof  had  not  been  proved.  The  court  sustained  the  objec- 
tion, and  the  plaintiff  excepted.  The  plaintiff  then  offered  to 
prove  the  execution  of  the  mortgage  by  the  mortgagor  and  by 
one  of  the  mortgagees,  but  the  defendant  objected  thereto  on 
the  ground  that  "there  were  witnesses  to  said  instrument." 
The  court  sustained  the  objection,  and  the  plaintiff  excepted. 
The  mortgage  purports  to  have  been  attested  by  two  subscrib- 
ing witnesses,  who  were  not  called,  nor  was  any  reason  shown 
for  not  producing  them.  The  court  charged  the  jury,  at  the 
written  request  of  the  defendant,  that  if  they  believed  the  evi- 
dence, they  must  find  for  him ;  and  to  this  charge  the  plaintiff 
excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

J.  A.  RiLBKo  and  Abercrombik  6z  Graham,  for  appellant. 

W.  C.  Bkkwkk,  contra. 

BRICKELL,  0.  J. — The  present  action,  for  the  recovery  of 

a  chattel  in  specie,  and  damages  for  its  detention,  can  not  be 

supported,  unless,  at  the  time  it  was  commenced,  the  plaintiff' 

had  a  general  or  special  projierty  in  the  chattel,  and  the  right 
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of  immediate  possession.  The  plaintiff,  not  having  had  actual 
possession,  must  prove  a  legal  title. — Parsons  v.  Boyd,  20  Ala. 
ll'i  \  lieese  v.  Iiarris,  27  Ala.  801.  Assuming  that  at  the 
execution  of  the  mortgage,  the  title  resided  in  the  mortgagor, 
the  assignment  of  the  mortgage  subsequently,  upon  payment  of 
the  mortgage  debt,  passed  title  to  the  plaintiff,  and  would  au- 
thorize him  to  maintain  the  action  in  his  own  name. — Graltam 
V.  Newman,  21  Ala.  497.  The  execution  of  the  mortgage  not 
being  admitted  by  the  pleadings,  the  burden  of  proving  it 
rested  on  the  plaintiff.  Appearnig  to  be  attested  by  subscrib- 
ing witnesses,  the  execution  could  not  be  proved  without  call- 
ing them,  or  one  of  them,  if  living,  competent,  and  within 
reach  of  the  process  of  the  court. — Bennet  v.  liohinson,  3  Stew. 
&  Port.  227.  This  rule  has  been  said  to  be  "as  fixed,  formal 
and  universal,  as  any  that  can  be  stated  in  a  court  of  justice'^ 
{Kingv.  Ilariingio&rth,  4Maule  cfe  Selwyn,  354) ;  and,  "though 
originally  framed  in  regard  to  deeds,  is  now  extended  to  every 
species  of  writing,  attested  by  a  witness."  —  1  Green.  Ev. 
§  569. 

The  subscribing  witnesses  were  not  called,  nor  was  any  reason 
show'n  for  not  producing  them.  The  effort  was  to  prove  execu- 
tion by  mortgagor  and  mortgagee.  But  so  long  as  the  evidence 
of  the  subscribing  witnesses  could  be  produced,  it  is  the  best, 
the  primary,  and  only  admissible  evidence  of  execution. 
Bennet  v.  Bohinson,  suj/t'a.  The  exceptions  to  the  rule  requir- 
ing execution  to  be  proved  by  them  are  well  defined,  and  the 
admissions  or  declarations  of  the  parties  to  the  instrument, 
(not  made  in  open  court,  or  in  writing,  for  the  purposes  of  a 
trial,  when  they  are  the  parties  litigant)  do  not  fall  within 
them.  There  are  several  reiisons  given  for  the  rule.  It  is  said, 
there  may  be  facts  attending  the  execution,  not  known  to,  or 
within  the  recollection  of  each  party  to  the  instrument ;  and 
that  when  there  is  a  subscribing  witness,  the  parties  agree  that 
he  is  the  proper  medium  of  proving  execution.  In  King  v. 
Harringworth,  supra,  Lord  Ellenborongh  said :  "Inasmucii  as 
they  are  the  plighted  witnesses,  the  knowledge  they  have  upon 
the  subject  is  essential,  and  if  it  can  be  procured,  must  be 
forthcoming." 

The  circuit  court  did  not  err  in  the  several  rulings  to  which 
exceptions  were  taken,  and  its  judgment  must  be  affirmed. 
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Weaver  v.  Cooper. 

Petition  hy  Solicitor  of  Creditor  of  an  Insolvent  Estate^  in 
Administration  Suit  in  Emiity,  asseiiing  a  Lien  on  Funds 
in  hands  of  Register  far  Fees. 

1.  Petition  hy  solicitor  iri  efjuity  for  fees;  when  sufficient. — In  a  petition 
tiled  by  a  solicitor  of  record  of  a  creditor  of  an  insolvent  estate,  in  a  suit 
pending  in  equity 'for  the  administration  of  such  estate,  seeking  to  es- 
tablish a  lien  on  funds  of  his  client,  which  were  in  the  hands  of  the 
register  by  virtue  of  decrees  rendered  in  that  suit,  the  parties  being  con- 
structively before  the  court,  and  the  court  having  before  it  the  record  of 
the  suit,  the  same  particularity  is  not  required  as  would  he  in  a  bill  filed 
for  like  purpose ,  and  hence,  the  petition  in  this  cause  was  held  sufficient 
on  demurrer,  although  it  was  indefinite  in  some  of  its  averments,  and 
failed  to  make  parties  defendant. 

2.  Same;  when  notice  dispensed  vith. — The  only  necessary  party  de- 
fendant to  such  a  petition,  the  party  for  whose  benefit  the  services  were 
rendered,  having  appeared  and  answered,  notice  of  the  petition  was 
thereby  dispensed  with. 

3.  LieJi  of  solicitor  for  fees;  vhot  services  covered  hy. — In  such  case, 
the  litigation  Which  entitled  the  creditor  to  the  funds  in  the  hands  of  the 
register,  having  been  commenced  in  the  probate  court,  and  afterwards 
continued  in  the  chancery  court,  on  removal  of  the  administration  of  the 
estate  into  that  court,  on  bill  filed  by  the  administrator  for  that  jjurpose, 
it  is  no  valid  ground  of  objection  to  the  allowance  of  the  solicitor's  claim, 
that  a  part  of  the  services  were  rendered  by  him  in  the  probate  court 
before  the  administration  was  removed  into  the  chancery  court. 

4.  Record  on  (ijipeal;  vhdt  not  a  part  of. — An  unsigned  i>aper,  styled 
"  memoranda  of  register,"  and  found  at  the  end  of  the  transcri])t,  and 
after  the  register's  certificate  thereto,  followed  l)y  this  statement  in 
parenthesis:  "The  foregoing  is  an  epitome  of  facts  as  noted  by  the  reg- 
ister on  the  reference,  and  which  is  attached  to  the  record  as  nmde  out 
in  this  case,  at  request "  of  appellant's  solicitor,  can  not  be  considered 
as  a. part  of  the  record. 

Appeal  from  Cherokee  Chancery  Coiurt. 

Heard  before  lion.  N.  S.  Git  ah  am. 

The  petition  of  the  appellee,  referred  to  in  the  opinion,  after 
stating  the  title  of  the  cause,  averred,  that  "heretofore  he,  as 
attorney  for  N.  B.  Leath,  next  friend  and  guardian  of  U.  Y. 
Weaver,  a  creditor  of  the  estate  of  said  Ambrose  Weaver,  de- 
ceased, and  intestate  of  complainant,  did,  on  the  —  day  of 

IS — ,  obtain  a  judgment  in  favor  of  said  B.  Y.  Weaver  in  the 
probate  court  of  Cherokee  county,  Alabama,  for  the  sum  of 
six  hundred  and  ninety  dollars  against  the  estate  of  said  Am- 
brose, deceased,  and,  afterwards,  as  attorney  and  solicitor  for 
said  guardian  and  next  friend  of  J^.  Y.  Weaver,  prosecuted 
said  judgment  in  this  chancery  court,  in  which  the  question  of 
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insolvency  of  said  estate  arose,  w)iich  involved  great  and  pro- 
longed litigation  in  this  court ;  and  he  finally,  got  a  decree  in 

favor  of  said  ward,  by  his  said  guardian,  for  the  sum  of  

dollars."  It  is  then  averred  that  the  administrator  of  said 
estate  had  paid  said  decree  into  court ;  that  there  was  a  balance 
still  in  the  hands  of  the  register,  on  which  the  petitioner 
claimed  a  lien  "for  a  balance  of  fees  due  him  for  his  services 
in  the  said  courts,  still  unpaid,  to  the  amount  of  fifty  dollars;" 
and  that  B.  Y.  Weaver  was  a  non-resident  of  the  State,  and 
liis  residence  was  unknown  to  petitioner.  No  parties  defendant 
are  made  to  the  petition.  The  other  facts  disclosed  by  the 
record  are  sufficiently  stated  in  the  opinion. 

Savage  &  Daniel,  for  appellant. 

Reives,  contra. 

STOXE,  J. — Ambrose  Weaver  became  guardian  of  B.  Y. 
Weaver,  and  in  1863  he  resigned  and  came  to  a  settlement  in 
tlie  probate  court.  A  balance  of  some  six  hundred  and  eighty 
dollars  was  found  against  him,  and  the  decree  recited  that  he 
deposited  the  sum  in  the  probate  court,  and  the  decree  was 
entered  satisfied.  This  deposit  was  made  in  Confederate  cur- 
rency. Soon  afterwards  N.  B.  Leath  was  appointed  guardian 
of  B.  Y.  Weaver.  Ambrose  Weaver  died,  and  Josepli  A. 
Weaver  became  his  administrator.  In  September,  1870,  on 
motion  of  Leath,  guardian,  and  on  testimony  adduced,  the 
entry  of  satisfaction  of  the  decree  against  Ambrose  AVeaver 
was  vacated  and  set  aside,  the  decree  revived  against  Joseph 
A.  Weaver,  his  administrator,  and  adjudged  to  be  of  full  force, 
dating  from  the  time  of  the  original  decree  in  1863. 

The  pi-operty  of  Ambrose  Weaver  consisted  mainly  of  lands 
and  mills,  in  which  he  had  only  a  partial  ownership ;  and  on 
bill  tiled  by  Joseph  A.,  the  administrator,  the  administration  of 
the  estate  was  removed  into  the  chancery  court,  and  there  con- 
ducted and  settled.  In  that  court  the  estate,  on  proper  appli- 
cation, was  declared  insolvent,  and  it  was  settled  as  an  insolvent 
estate.  The  probate  decree,  which  had  been  rendered  in  favor 
of  B.  Y.  Weaver,  was  presented,  filed  and  allowed ;  and  few 
other  claims  being  proven,  nearly  all  the. assets  for  distribution 
among  the  creditors — some  live  hundred  dollars — were  ad- 
judged to  B.  Y.  Weaver.  The  assets,  under  the  order  of  the 
court,  had  passed  into  the  registry,  or  custody  of  the  court ; 
and  certain  payments  had  been  made  to  attorneys  and  others, 
until  there  remained  in  the  hands  of  the  register,  of  the  fund 
going  to  B.  Y.  Weaver,  a  little  less  than  one  hundred  dollars. 
This  sum  was  demanded  for  B.  Y.  Weaver  by  liis  then  attor- 
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ney,  but  tlie  register  declined  to  pay  it,  on  the  ground  that  Mr. 
Cooper  claimed  a  part  of  it,  as  due  to  him  for  past  services 
rendered  by  him  as  an  attorney  in  recovering  the  fund  from 
Aml)rose  Weavers  estate,  and  in  bringing  it  into  court.  Cooper 
then  tiled  a  petition,  claiming  fifty  dollars  of  the  money, 
praying  a  reference  to  the  register,  and  a  decree  that  the  fifty 
dollars  be  paid  to  him.  B.  Y.  Weaver  answered  the  petition 
by  tiling  exceptions  to  its  sufficiency,  and  by  demurring  to  it, 
assigning  grounds.  The  chancellor  held  the  petition  sufficient, 
and  referred  it  to  the  register,  to  report  on  the  claim  it  asserted. 
The  register  reported  fifty  dollars  due,  the  report  was  confirmed, 
and  the  chancellor  decreed  its  payment.  From  that  decree  this 
appeal  is  prosecuted. 

It  is  objected  for  appellant  that  the  petition  is  vague  and 
indefinite,  and  fails  to  make  parties  defendant.  The  same  par- 
ticularity is  not  required  in  a  petition  like  the  present,  as  would 
be  required  in  a  bill.  The  case  was  pending  in  the  court,  and 
the  parties  constructively  before  the  court;  but  in  addition,  B. 
Y.  Weaver,  the  only  party  interested  adversely  to  Mr.  Cooper, 
filed  his  answer  to  the  petition,  and  thus  proved  he  was  present 
by  his  counsel.  The  record  of  the  suit  in  which  the  petition 
was  filed  was  before  the  court,  and  thus  dispensed  with  much 
particularity,  which  would,  in  other  conditions,  be  deemed 
necessary.  That  record  showed  that  Mr.  Cooper  had  been 
counsel  for  B.  Y.  Weaver  in  that  chancery  suit.  The  fund 
was  in  court  by  virtue  of  decrees  rendered  in  that  suit,  and  we 
think  the  petition  was  sufficient,  and  notice  was  dispensed  with 
by  the  answer  of  the  only  necessary  party. — 2  Dan.  Ch.  Pra. 
1606-7. 

It  is  objected,  in  the  second  place,  that  part  of  the  services, 
for  which  compensation  is  claimed,  were  rendered  in  the  pro- 
bate court,  and  that,  to  that  extent,  the  chancellor  should  have 
made  no  allowance  on  this  motion.  We  think  there  is  nothing 
in  this  objection.  The  litigation  appears  to  have  been  one 
continuous  thing.  It  commenced  in  the  probate  court,  and 
was  removed  into  the  chancery  court  necessarily,  because  the 
administration  of  Ambrose  Weaver's  estate  was  removed  into 
the  chancery  court,  at  the  instance  of  the  administrator.  The 
creditors  had  no  oj)tion  ])ut  to  have  tiieir  claims  adjudicated  in 
the  chancery  court.  The  fund  in  court  being  the  fruit  of  the 
litigation  in  which  Mr.  Cooper  represented  tlie  claim  of  B.  Y. 
Weaver,  although  employed  by  the  guardian  of  the  latter,  he 
had  a  lien  on  it  for  any  unpaid  balance  of  his  fee  in  that  ser- 
vice, which  the  court  will  aid  iiiin  in  making  available. —  War- 
jield'O.  Ca/rqjfjfill,  '^8  Ala.  527;  Ke parte  Lehman,  Durrdt  Co., 
59  Ala.  681 ;  GrimhaU  v.  Crme,  70  Ala.  584. 

It  is  objected  in  the  next  place  that  on  the  proof  adduced, 
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and  on  tlie  exceptions  to  the  report  of  the  register,  the  chan- 
cellor should  have  disallowed  the  claini.  We  suppose  this  posi- 
tion is  sought  to  be  maintained  on  what  is  styled  '''memoranda 
of  register^''  found  at  the  end  of  the  transcript,  and  after  the 
register's  certificate  to  the  transcript.  Of  these  memoranda^ 
and  at  the  end  of  them,  we  find  the  following  statement  in 
parenthesis :  "(The  foregoing  is  an  epitome  of  facts  as  noted 
by  tlie  register  on  the  reference,  and  which  is  attached  to  the 
record  as  made  out  in  this  case,  at  request  of  B.  Y.  Weaver's 
solicitor.)"  This  paper  is  not  signed.  We  can  not  consider 
this  a  part  of  the  record.  To  authorize  it,  it  should  have  been 
written  down  by  the  register,  as  the  testimony  in  the  cause. 
Being  so  written  down,  it  should  have  been  properly  attached, 
and  thereby  would  have  become  "  a  part  of  the  file." — Kule 
89,  Ch'y  Practice.  Mere  memoranda  of  tliq  register,  not  pur- 
porting to  set  out  the  testimony,  appended  to  the  record  as  this 
is,  would  be  a  very  unsafe  ground  for  reversing  a  chancellor's 
decree,  even  if  properly  certified. 

We  find  no  error  in  the  record. 

Affirmed. 


Thornton  i?.  Guice. 

Action  on  Promissory  Note. 

1 .  Statute  of  frauds;  what  not  a  promise  to  ansioerfor  the  debt  of  another. 
Where  the  original  debtor  is  entirely  released  or  discharged,  and  the 
obligation  or  promise  of  another  is  substituted  in  place  of  that  of  the 
discharged  debtor,  anew  debt  is  thereby  created,  binding  on  the  substi- 
tuted debtor,  which  is  not  affected  by  the  provision  of  the  statute  of 
frauds,  declaring  "every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another"  void,  unless  it  is  reduced  to  writing,  etc. 
(Code  of  1876,  §2121.) 

Appeai,  from  Barbour  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  J.  G.  Guice  against  J.  M.  Thorn- 
ton, and  was  founded  on  a  promissory  note  made  by  Thornton 
&  Locke,  a  partnership  composed  of  defendant  and  Ann  J. 
Locke,  a  married  woman,  who  had  been  relieved  of  the  disabil- 
ities of  coverture,  and  the  wife  of  one  Wm.  II.  Locke,  for 
$2000,  with  interest  from  date,  bearing  date  April  3d,  1875, 
and  payable  at  six  months  thereafter.  The  defendant  pleaded, 
in  short  by  consent,  (1)  the  general  issue,  (2)  the  statute  of 
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frauds,  and  (3)  accord  and  satisfaction  ;  and  the  cause  was  tried 
on  issue  joined  on  these  pleas,  the  trial  resulting  in  a  verdict  for 
the  plaintiff. 

The  evidence  for  the  defendant  tended  to  show,  among  other 
things  not  necessary  to  this  report,  that,  in  December,  1S75, 
the  plaintiff  agreed  to  accept,  and  did  accept  four  promissory 
notes,  aggregating  §^2381,  signed  by  the  said  Ann  J.  Locke, 
Wm.  H.  Locke,  and  one  Jesse  Locke,  "  in  satisfaction  and  dis- 
charge of  the  note  sued  on  ;"  but  that,  after  receiving  the  notes 
under  said  agreement,  and  without  returning  or  offering  to 
return  them,  lie  refused  to  deliver  up  the  note  sued  on,  Lav- 
ing become  dissatisfied  with  the  settlement,  and  doubting  the 
solvency  of  Jesse  Locke,  on  whose  credit  the  arrangement 
appears  to  have  been  made  by  him.  The  only  consideration 
expressed  in  these  four  not^s  was  "  value  received." 

The  second  charge  given  by  the  court  at  the  plaintiff's 
request,  referred  to  in  the  opinion,  is  as  follows-:  "If  the  jury 
believe  from  the  evidence,  that  the  four  promissory  notes  signed 
by  Ann  J.  Locke,  Wm.fl.  Locke  and  Jesse  Locke,  in  evidence 
in  this  cause,  were  executed  to  be  given  to  Guice  in  substitution 
for,  or  release  of  the  $2000  note  made  by  Thornton  &  Locke 
to  him,  then,  as  said  notes  do  not  express  the  consideration  for 
which  they  were  given,  they  were,  as  to  Jesse  Locke,  within 
the  statute  of  frauds,  and  not  binding  on  said  Jesse  Locke; 
and  if  said  notes  were  so  within  the  statute  of  frauds,  and  not 
binding  on  said  Jesse  Locke,  then  the  offer  of  said  notes  to 
Guice  by  Locke,  or  Thornton  &  Locke,  in  release  of  the  said 
J.  M.  Thornton,  constituted  no  valid  consideration  for  such 
release,  and  Guice  could  not  be  compelled  to  take  said  notes  in 
release  of  the  liability  of  said  Thornton  to  him  on  said  82000 
note."  Exception  having  been  reserved  by  the  defendant  to 
this  cliarge,  it  is  one  of  the  errors  here  assigned. 

D.  M.  Seals  and  Wa-its  &  Sons,  for  appellant. 

Puon  cfe  Mekkill,  contra. 

SOMERVILLE,  J. — Under  the  provisions  of  our  statute  of 
frauds,  "every  special  promise  to  answer  for  the  deht^  default 
or  miscarriage  of  another''''  is  void  unless  it  is  reduced  to  writ- 
ing, expressing  the  consideration,  and  subscribed  by  the  party 
to'be  charged.— Code,  1876,  §  2i21 ;  Righy  v.  JVot^cooci,  34 
Ala.  129  ;  Dunhar  v.  Smith,  66  Ala.  490.  ^     ' 

In  all  cases,  however,  where  the  wiyinal  debtor  is  entii'ely 
relemed  or  discharged,  and  the  obligation  or  promise  of  a  third 
person  is  suhstituted  in  place  of  that  of  the  discharged  debtor, 
the  statute  of  frauds  has  no  application,  and  the  new  debt  thus 
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created  is  binding  on  the  substituted  promisor,  or  debtor.  It 
is  his  mon  deht,  and  can  no  longer  be  said  to  be  the  debt  of 
another.  It  is  rather  an  original  and  independent  contract, 
based  upon  a  valuable  consideration  of  detriment  to  the  promisee, 
the  release  of  the  former  debt.  The  purpose  of  the  statute  of 
frauds;  in  this  particular,  is  to  discourage  certain  oral  agree- 
ments of  a  collateral  character,  in  the  nature  of  a  guaranty, 
where  the  new  promise  is  accessory  to  the  antecedent  one,  the 
original  debtor  still  remaining  liable.  It  pronounces  to  be  void  • 
oral  suretyships  for  precedent  debts,  and  not  substitutes  of  new 
and  original  debts  for  old  ones,  which  are  in  the  nature  of  a 
novation.  "The  leading  doctrine,"  says  Mr.  Bishop,  "is,  that 
to  render  it  necessary  for  the  promise  to  be  in  wi-iting,  the 
principal  must  be  and  remain  holden  ;  that  is,  the  debt  must  be 
due,  not  from  the  promisor,  hut  from  ''another^  to  whom  the 
jrromism'  sustains  the  relation  of  surety.'''' — Bishop  on  Contr. 
§  519 ;  UndertDood  v.  Lovelace,  61  Ala.  155  ;  Brown  on  Stat. 
Frauds,  §  193 ;  Loclce  v.  Htimphries,  60  Ala.  117 ;  Mason  v. 
Hall,  30  Ala.  599;  Dunhar  v.  Smith,  6Q  Ala.  490;  Leonard  v. 
Vredenhurgh,  8  John.  23  ;  McKensie  v.  Jacksmi,  ■  4  Ala.  230  ; 
Putnam  v.  Farnham  (27  Wis.  187),  9  Amer.  Rep.  459;  Boy- 
kin  V.  Dohlonde,  37  Ala.  577 ;  Bishop  on  Contracts,  §§  518-521, 
and  cases  cited. 

If  the  four  new  notes  executed  by  the  Lockes,  in  December, 
1875,  were  delivered  to  the  plaintiff,  as  a  substitute  for  the 
note  sued  on,  and  upon  the  agreement  that  the  defendants' 
liability  upon  it  should  be  discharged,  the  statute  of  frauds 
would  not  apply  to  the  case ;  and  there  would  be  no  necessity 
that  the  new  notes  should  express  the  consideration  for  which 
they  were  given.  They  would  clearly  constitute  a  valid  con- 
sideration, too,  for  the  release  of  the  old  debt,  one  legal  promise 
being  always  regarded  as  a  good  consideration  for  another. 
The  court  erred  in  giving  charge  numbered  tioo,  requested  by 
the  plaintiff. 

The  other  assignment  of  error,  insisted  on  ])y  appellants' 
counsel,  need  not  be  considered,  as  the  point  is  one  not  likely  to 
arise  upon  another  trial. 

Reversed  and  remanded. 
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Judge,  Adm'r,  v,  AVright  and  W^ife. 

Actio7i  at  Law  to  subject  Wife's  Staiuior^i/  Separate  £state  to 
Payment  of  Deht  Gontracted  foi'  Articles  of  Cmnfo^rt  and 
S^ipport  of  the  Household. 

1.  Contracts;  how  construed. — Contracts  must  be  construed  with  refer- 
ence to  the  domicil  of  the  contracting  parties,  especially  if  the  domicil  is 
the  recognized  place  of  performance. 

2.  Same;  by  what  lav:  governed. — As  to  the  nature,  obligation  and 
interpretation  of  a  contract,  the  lex  loci  contractus  governs  ;  but  as  to  the 
forms,  or  methods,  or  conduct  of  process,  or  remedy,  the  lex  fori  applies. 

3.  Liability  of  wife's  statutory  separate  estate  for  articles  of  comfort  nml 
support  of  household ;  extends  only  to  domestic  contracts. — The  liability  of 
the  wife's  statutory  separate  estate  for  contracts  for  articles  of  comfort 
and  support  of  the  household,  etc.,  being  statutory,  and  not  arising  from 
contract  (Code  of  1876,  §  2711),  does  not  extend  to  contracts  made  and 
performed  in  another  State,  in  which  the  contracting  parties  are  domi- 
ciled. 

Appeal  from  Greene  Cliancery  Court. 
Tried  before  Hon.  Samuel  A.  Sprotf, 

SOMERVILLE,  J. — Tlie  action  is  one  seeking  to  subject 
certain  lands  belonging  to  Mrs.  Georgia  H.  Wright,  and  lying' 
in  Greene  county,  Alabama,  to  the  payment  of  a  debt  con- 
tracted in  the  State  of  Tennessee,  which  was  the  domicil  of  both 
of' the  contracting  parties.  Mrs.  Wright  is  alleged  to  have 
owned  these  lands  as  her  staiutoi^y  separate  estate  under  the 
laws  of  Alabama.  The  note  in  suit  was  executed  jointly  by 
Mrs.  Wright  and  her  husband,  and  its  consideration. is  alleged 
to  hQ '■'■hoard  and  lodging  furnished  the  defendants  and  their 
family." 

The  only  question  presented  for  decision  is,  whether  the 
wife's  separate  estate,  created  under  our  laws,  is  liable  for  debts 
created  by  foreign  contract  in  another  State. 

It  is  a  cardinal  rule,  bliat  all  contracts  are  to  be  construed  with 
reference  to  the  domicil  of  the  contracting  parties,  especially  if 
that  is  tiie  recognized  place  of  performance. — 2  Parson's  Contr. 
(6th  Ed.)  569 ;  2  Whart.  Contr.  §  637. 

It  is  further  settled,  that  the  law  of  the  place  of  the  contract 
is  to  govern  as  to  "  the  nature.,  tJie  (^digation.,  and  the  interpre- 
tation  of  the  contract." — Story  on  Confl.  Laws,  §  263. 

But  in  respect  to  all  <]uestions  as  to  "  the  fornis,  or  methods, 
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or  conduct  of  process,  or  remedy,  the  law  of  the  place  of  the 
fcnnun  is  applied." — 2  Parson's  Contr.  588. 

It  is  declared  by  the  statute  that  the  separate  estates  of 
married  women  shall  be  liahle  for  all  contracts  for  certain 
"articles  of  comfort  and  support  of  the  household." — Code, 
1876,  §  2711.  This  court  has  often  declared,  in  reference  to 
this  liability,  that  it  is  "  entirely  statutory,  being  created  and 
iixed  by  /«?«,"  and  that  it  "  does  not  arise  from  contract." 
Lee  V.  Sims,  65  Ala.  248,  253 ;  Lee  v.  Camphell,  61  Ala.  12, 14. 
It  pertains  to  the  nature  of  the  contract,  forming  a  part  of  it, 
and  being  silently  incorporated  into  it,  though  not  expressly 
mentioned,  through  the  influence  of  the  statute  itself,  which 
can  operate,  therefore,  only  on  contracting  parties  who  are 
within  its  intluence  at  the  time  of  the  making  of  such  contract. 
Parties  out  of  the  jurisdiction  of  the  State  are  not  supposed  to 
have  this  statute  in  view,  especially  when  entering  into  contracts 
not  to  be  performed  here.  The  law  of  the  place  of  the  contract, 
as  Mr.  Story  observes,  "  regulates  the  nature  of  the  contract,  in 
the  absence  of  any  express  stipulations." — Story  on  Confl. 
Laws,  §  263. 

We  are  of  opinion  that  the  statute  in  question  operates  only 
on  domestic  contracts,  and  not  on  those  that  are  foreign.  No 
other  conclusion  can  be  safely  reached  upon  any  sound  legal 
principle  of  which  we  are  aware. — Storv  on  Confl.  Laws, 
§§  266-268. 

The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  of  the  circuit  court  is  affirmed. 


Grangers'  Life  and  Health  Insurance 
Company  v.  Kamper. 

Bill  in  Equity  hy  Subscribers  to  Stock  in  Co?'j}&ration  to 
have  vacated  and  annulled  their  Sidtscriptim^s,  and  to  have 
delivered  up  and  canceled  Prcmiissory  Notes  given  therefoi'. 

1.  Capital  stock  of  corporations;  statutory  mode  for  increasing  rnvst  be 
pursued. — When  a  corporation  relies  upon  a  jrrant  of  power  from  the 
legislature  to  do  an  act,  it  is  as  much  restricted  to  the  mode  prescriljed 
by  the  statute  for  its  exercise,  as  it  is  to  the  particular  thing  allowed  to 
be  done;  and  hence,  if  the  legislature  prescribes  a  mode  for  the  increase 
of  its  capital  stock,  and  that  mode  is  not  pursued,  the  statute  would 
furnish  no  authority  for  the  increase,  and  would  not  impart  to  the 
subscriptions  for  such  increased  stock  and  notes  given  therefor  a  validity 
or  obligation  not  otherwise  attaching  to  them. 
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2.  Coriioration  iimler general  law;  (jftice  of  declaration. — "When  a  cor- 
poration is  sought  to  be  organized  under  the  general  law,  the  declaration 
M'hich  the  law  requires  to  be  signed  and  recorded  is  an  acceptance  by  the 
corporators,  under  the  name  designated,  and  for  the  objects  expresseil,  of 
the  corporate  powers  and  capacity,  the  law  confers,  and  a  statement  of 
the  principal  constituents  of  the  corporation — its  name,  the  objects  for 
which  it  IS  formed,  the  amount  of  its  capital  stock,  the  names  of  the 
stockholders,  and  the  quantity  of  interest  each  has  in  the  capital  stuck ; 
and  if  more  be  introduced  therein,  it  is  mere  surplusage-,  not  adding  to, 
or  detracting  from  the  force  of  the  declaration. 

3.  Same;.  irhat  ron«tihites  the  charter. — Of  every  corporation  formed 
under  the  general  law,  the  law  itself,  and  not  the  declaration  of  incor- 
poration, or  the  constitution  and  by-laws  adopted  for  corporate  govern- 
ment, becomes  the  charter  and  enumerates  the  powers  which  are  to 
be  exercised,  and  the  nature  and  extent  of  the  corporate  franchises  and 
privileges;  and  hence,  the  expression  in  the  declaration  of  incorporation 
of  a  life  insurance  company,  tiled  under  the  general"  law,  that  it  was  the 
intention  and  privilege  of  the  company  tf)  increase  its  capital  stock  and 
numl)er  of  shares  whenever  deemed  proper  and  ex[>edient,  did  not 
authorize  an  increase  of  the  caiiital  stock  at  the  mere  will  of  the  com- 
pany, and  in  such  mode  as  it  migiit  elect. 

4.  Corporations  have  no  implied  pover  to  change  capital  stock. — Cor- 
porations have  not,  either  at  common  law  or  under  the  statute,  an  implietl 
power  to  effect  a  change  in  its  capital  stoctk,  but  such  change  can  only  be 
effected  by  legislative  sanction. 

5.  Life  iasnrance  company  organized  ander  general  lair  in  ISlJt;  increase 
of  .ttock  hii,  void. — An  attempt  by  a  life  insurance  company,  organized  in 
1874  under  the  general  law,  to  increase  its  capital  stock  beyond  the  limit 
fixed  by  its  charter  was  ultra  rires,  and  the  increased  stock  issued  by  the 
company  was .  therefore  void,  conferring  on  the  holders  no  rights,  and 
subjecting  them  to  no  liabilities. 

(5.  Suhsrription  to  stock  of  corporation  a  contract;  whan  withont  consid- 
eration.— A  sub.scription  for  the  stock  of  a  corporation  is  a  contract,  and,  . 
like  other  contracts,  must  be  supported  by  a  consideration.  The  consid- 
eration upon  whicji  it  rests  is  the  right  secured  by  it  of  membership  in 
the  corporation,  and  the  interests  accrtiing  from  membership ;  and  when 
these  are  not  securetl,  and  can  not  legally  result  from  the  sub.scription,  it 
is  wanting  in  (;onsideration,  as  are  notes  or  other  obligations  given  for  its 
payment. 

7.  Corporation;  what  essentitil  to  creation. — No  particular  words  or 
expressions  are  essential  to  the  creation  of  a  corporation ;  but  if  the 
legislative  intention  is  manifested  clearly  to  clothe  an  association  of 
})ersons  with  rights,  privileges  and  p  twers,  to  be  enjoyed  and  exercised 
ny  a  collective  name,  and  for  designated  j)urpo8es,  and  in  a  corporate 
capacity,  the  association,  by  implication,  is  a  corporation. 

8.  Same;  e.rtraterritorial  existence  and  yoirera. — A  corj)oration  c&n 
have  no  legal  existence  beyond  the  territorial  boundaries  of  the  sover- 
eignty by  which  it  is  created,  anti  it  can  tran.sact  Ijusiness  within  the 
.scope  of  its  powers  in  other  .sovereignties  only  nj)on  such  terms  jind 
conditions  as  such  sovereignties  may  provide ;  and  whether  only  terms 
and  conditions  are  prescribed,  upon  which  a  foreign  corporation  is 
I>ermitted  to  exercise  its  powers,  whether  there  is  concurrent  action  of 
two  or  more  States  in  the  the  creation  of  a  single  corporation,  or  whether 
a  domestic  corporation  is  created,  is  a  question  of  legislative  intent. 

0.  Whin  special  art  rreales  a  corporation,  <ind  not  merely  confers  on  a 
foreiqn  corporation  a  license  to  transact  hnsiness. — TiieCi rangers'  Life  and 
Health  Insurance  Company  having  been  incorporated  in  this  State,  the 
legislature  of  the  State  of  Mississippi  afterwards  pas.sed  an  act,  entithKl 
"  An  act  Ui  authorize  the  Grangers'  Life  and  Heaitli  Insnrant^e  Company 
to  create  and  establi.sh  branch  departments  in  this  State,"  and  providing 
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that  said  companj',  "incorporated  by,  and  under  the  laws  of  the  State 
of  Alabama,  be  and  the  same  is  hereby  authorized  and  empowered  to 
create  and  establish  in  this  State  one  or  more  branch  departments  thereof, 
whenever  there  shall  be  subscribed  to,  and  paid  into  said  company,  or 
secured  to  the  satisfaction  of  the  president  and  general  board  of  directors 
thereof,  one  hundred  thousand  dollars  as  capital  stock  for  such  branch 
department,  so  created  and  established,  the  said  stock  to  be  subscribed 
for,  and  owned  by,  and  the  directors  of  any  such  branch  department 
to  be,  citizens  of  tlie  J^ate  of  Mississippi;"  and  further  providing  that 
whenever  any  such  department  or  departments  shall  be  created  and 
established,  the  said  company  "  shall  be  regarded  as  a  home  comjjany, 
and  shall  be  entitled  to,  and  may  exercise  and  enjoy  all  the  rights,  priv- 
ileges, immunities  and  exemptions  of  life  insurance  companies  incor- 
porated by  the  laws  of  the  State  of  Mississippi;"  and  making  it  tlie 
(hitj*  of  the  Auditor  of  said  State,  on  the  creation  and  estaltlishment  of 
any  such  branch  department,  to  give  to  the  officers  or  agents  of  said 
company  a  certificate  "  stating  the  same,  and  authorizing  it  to  do  busi- 
ness as  a  domestic  life  insurance  company  of  Mississippi."     HcM, 

(a)  That  the  effect  of  this  act  was  not  merely  to  license,  or  to  enable 
the  corporation  formed  in  this  State  to  transact  business  and  exercise  its 
powers  in  Mississippi,  but  to  create^a  corporation  having  the  same  name, 
and  like  franchises  as  the  corporation  formed  in  this  State. 

(b)  That  while  there  may  have  been  a  purpose,  that  of  the  domestic 
.  corporation  thus  formed  the  corporation  of  this  State  should  be  a  con- 
stituent, and  that  some  undefined  relations  should  exist  between  the  two 
corporations,  this  purpose  did  not  change  the  scope,  operation  and  effect 
of  the  act;  but  that  the  two  corporations  were  distinct  legal  entities,  and 
the  act  of  incorporation  of  each  was  confined  to  the  territorial  limits  of 
the  sovereignty  from  which  it  proceeded. 

10.  Bill  by  subscribers  tu  stock  in  corporation  to  have  vacated  and  an- 
nulled their  subscriptions,  and  to  hare  canceled  notes  yiren  therefor;  when 
icithout  equity. — An  organization  having  been  made  under  said  act  of  the 
legislature  ot  Mississippi,  and  subscriptions  taken  by  citizens  of  that 
State  to  the  capital  stock  of  said  company,  and  the  Alabama  corjjoration 
having  made  an  assignment  of  all  its  books,  papers,  notes,  assets  and 
efiects  (whether  a  general  assignment  for  the  benefit  of  creditors,  or 
otherwise,  not  shown),  to  an  assignee,  who  holds  and  claims  the  exclu- 
sive right  to  collect  notes  made  by  the  Mississippi  subscribers  for  their 
subscriptions,  except  a  part  which  was  paid  in  cash,  it  was  further  held, 
on  a  bill  filed  by  the  Mississippi  subscribers  against  said  company,  its 
officers  and  said  as.signee,  seeking  to  have  vacated  and  annulled  their 
subscriptions  on  the  books  of  said  company,  to  have  delivered  up  and 
canceled  their  notes  given  therefor,  and  to  have  refunded  to  them  moneys 
paid  thereon,  on  the  ground  that  they  were  induced  to  sub.scribe  to  said 
stock  l)y  false  and  fraudulent  representations  made  to  them  by  the 
officers  of  said  company  touching  the  amount  of  its  capital  stock,  its 
powers  under  its  charter,  and  its  financial  condition,  and  that  said  sub- 
scriptions were  in  excess  of  the  amount  of  capital  stock  authorized  by 
said  company's  charter, 

(a  J  That  if  the  subscriptions  by  the  complainants  were  of  the  Mis- 
sissippi corporation,  as  the  bill  tends  to  show,  their  notes  did  not  pass  by 
the  assignment,  unless  they  had  been  negotiated  to  the  Alabama  corpor- 
ation, which  is  not  shown  to  be  .the  case. 

(b)  That  if  the  assigument  is  a  general  assignment  for  the  benefit  of 
creditors,  and  valid  as  such,  the  assignee  succeeded  only  to  the  rights  of 
the  assignor,  and  is  bound  and  affected  by  all  the  equities,  and  subject 
to  all  the  defenses  which  would  have  affected  the  assignor,  or  to  which 
it  would  have  been  subject;  and  that  in  no  just  sense  is  he  a  purchaser 
for  value,  or  the  representative  of  creditors. 

(c)  That, -In  either  aspect,  the  case  presented  by  the  bill  is  strictly  of 
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legal  cognizance,  the  demands  being  legal,  the  subjects  of  suit  at  law, 
and  the  defenses  discloses  being  also  legal ;  and  that,  the  complainants 
having  a  plain  and  adequate  remedy  at  law,  the  bill  was  without  equity. 
11.  Jurisdiction  of  court  of  equity  to  decree  cancelation  of  protnissory 
notes;  when  sustained. — A  court  of  eipiity  has  jurisdiction  to  decree  the 
rescission  of  written  instruments,  the  delivering  up  and  cancellation  of 
deeds,  covenants,  bonds,  bills,  or  notes;  but  a  resort  to  tbe  jurisdiction, 
to  be  sustained,  must  be  expedient  "either  because  the  instrument  is 
liable  to  abuse  from  its  negotiable  nature,  or  because  the  defense,  not 
arising  on  its  face,  may  be  difticult  or'  uncertain  at  law,  or  from  some 
other  special  circumstances  peculiar  to  the  case." 

Ai'i'EAr.  from  Mobile  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

This  was  a  bill  in  e(]uity  by  John  F.  Kamper,  A.  L.  Jamison, 
and  numerous  others,  "  for  themselves  and  such  other  persons 
as  shall  make  themselves  parties  to  this  suit,  and  bear  their 
proportion  of  the  expense  thereof,"  against  the  "  Grangers' 
Life  and  Health  Insurance  Cofnpaiiy  of  the  United  States  of 
America,  a  corporation  created  by  the  laws  of  the  State  of 
Alabama,"  and  the  officers  of  said  corporation,  named  in  the 
bill,  and  against  Gaylord  B.  Clark,  "  claiming  to  be  assignee  of 
.said  company,"  and  Edgar  L.  Elliott,  W.  A.  Bodenhanier  and 
W.  E.  Baskin,  "trustees  of  said  company;"  was  filed  on  16th 
January,  1880 ;  and  the  case  made  thereby  is  substantially  as 
follows:  On  12th  November,  1874,  said  insurance  company 
was  incorporated  under  the  general  laws  of  this  State,  the 
corporators  filing  in  the  office  of  the  judge  of  probate  of  Mo- 
bile county  the  declaration  required  by  the  statute,  which  is 
made  an  exhibit  to  the  bill.  The  object  for  which  the  corpor- 
ation was  formed,  as  stated  in  this  declaration,  was  *'to  make 
and  issue,  buy  and  sell,  grant  and  otherwise  dispose  of  policies 
of  insurance,  endowments,  annuities  and  contracts  of  every 
description  depending  upon  the  duration  of  human  life;  also 
to  make  and  issue,  and  otherwise  dispose  of  policies  of  insur- 
ance against  the  occurrence  of  accidents  of  all  descriptions 
affecting  human  beings ;  also  to  make  and  issue,  and  otherwise 
dispose  of  policies  of  indemnity  in  specified  sums  upon  the 
liealth  of  individuals,  and,  in  general,  to  do  and  jjerform  any 
and  every  act  and  thing  M-hich  may  now  be  lawfully  done  and 
performed  by  life  and  health  insurance  companies,  incorporated 
imder  the  existing  laws  of  the  State  of  Alabama,  and  of  tlie 
I'nited  States  of  America ;  also  it  .shall  have  pov^er  to  create 
new  and  other  departinent«  at  mich  jflaces.,  and  in  such  manner 
as  it  may  deem  Jit  under  its  constitution^  subordinate  to.,  and 
under  the  control  of  the  home  ojjice  at  Mobile.,  for  the  jmwose 
of  extending  the  business  of  the  ccyrporation^''  In  this  declara- 
tion it  is  further  stated  :  "  The  amount  of  capital  stock  is  one 
hundred  thousand  dollars,  and  tlie  number  of  shares  is  one 
Vol.  Lxxni. 
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thousand,  divided  into  sums  of  one  hundred  dollars  each,  with 
the  intention  and  j^f'ivilege  of  increase  of  hoth  capital  stocJc 
and  niimher  of  shares,  at  snch  time  or  times,  and  i7i  s^ich 
manner  as  said  corporation  may  deem  expedient  and  j/reperr 
The  capital  stock  of  the  corporation  is  averred  in  tlie  bill  to 
liave  been  limited  to  one  thousand  shares  of  one  hundred 
dollars  each,  all  pf  which  was  subscribed  for  and  taken  on  the 
day  of  its  incorporation.  The  company  organized,  elected 
officers,  and  proceeded  to  do  a  business  of  life  insui-ance  in  this 
State,  M'ith  its  home  office  in  the  city  of  Mobile,  ^n  20th 
February,  1875,  "the  said  officers  of  said  corporation  procured 
to  be  enacted  l)y  the  legislature  of  the  State  of  Mis8i.ssij)pi  an 
act  entitled  '  An  act  to  authorize  the  Grangers'  Life  and  Health 
Insurance  Company  to  ci'eato  and  establish  branch  departments 
in  this  State.'"     That  act,  omitting  the  caption,  is  as  follows: 

"Section  1.  Be  it  enacted  hy  the  Legislature  of  the  State 
of  Mississippi,  That  the  Grangers'  Life  and  Health  Insurance 
Company  of  the  United  States  of  America,  incorporated  by, 
and  under  the  laws  of  the  State  of  Alabama,  be  and  the  same 
is  hereby  authori;<ed  and  empowered  to  create  and  establish  in 
this  State,  one  or  more  branch  departments  thereof,  whenever 
there  shall  be  subscribe()  to,  and  paid  into  said  company,  or 
secured  to  the  satisfaction  of  the  president  and  general  board 
of  directors  thereof,  one  hundred  thousand  dollars  as  capital 
stock  for  such  branch  department,  so  created  and  established, 
the  said  stock  to  be  subscribed  for,  and  owned  by,  and  the 
directors  of  any  sucli  branch  department  to  be,  citizens  of  the 
State  of  Mississippi. 

"  Sec.  2.  Be  it  further  enacted,  That  whenever  an j  such 
branch  department,  or  departments  shall  be  created  and  estab- 
lished, the  said  Grangers'  Life  and  Health  Insurance  Company 
shall  be  regarded  as  a  home  company,  and  shall  be  entitled  to, 
and  may  exercise  and  enjoy  all  the  rights,  privileges,  immunities 
and  exemptions  of  life  insurance  companies  incorporated  by 
the  laws  of  the  State  of  Mississippi ;  and  it  shall  be  the  duty 
of  the  Auditor  or  other  proper  officer  designated  by  law, 
whenever  it  shall  be  shown  to  him  that  any  such  branch  de- 
partment has  been  created  and  established,  to  give  to  the 
president,  manager,  general  agent,  or  any  other  agent  of  said 
company  a  certificate  stating  the  same,  and  authorizing  it  to  do 
business  as  a  domestic  life  insurance  company  of  Mississippi. 

"Sec.  3.  Be  it  further  enacted,  That  all  laws,  or  parts  of 
laws  contravening  the  provisions  of  this  act  be,  and  the  same 
are  hereby  repealed." 

As  further  averred  in  the  bill,  the  corporators  of  said  com- 
pany, on  26th  October,  1874,  adopted  what  is  styled  the  "Con- 
stitution of  the  Grangers'  Life  and  Health  Insurance  Company 
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of  the  United  States  of  America,"  a  copy  of  wliicli  is  also  made 
an  exhibit  to  tlie  bill.  Preceding  it  is  this  recital :  "  Whereas, 
we,  the  undersigned  subscribers  hereto,  citizens  of  the  State  of 
Alabama,  and  of  the  United  States  of  America,  have  this  day 
assembled  in  pursuance  of  an  Article  of  xVgreement  signed  by 
each  of  us  and  which  Article  of  Agreement,  with  the  signatures 
thereto,  is  hereby  made  a  part  and  parcel  of  this  document : 
Now,  therefore,  in  compliance  with  the  said  agreement,  we,  the 
subscribers  thereto,  do  form  ourselves  into  The  Grangers'  Life 
and  Health  Insurance  Company  of  the  United  States  of  Amer- 
ica, under  the  existing  laws  of  incorporation  of  the  State  of 
Alabama,  and  we  agree  that  this  document  shall  become  the 
Constitution  of  this,  the  aforesaid  company.''  This  instrument 
provides,  among  other  things,  that  it  shall  have  succession  for 
the  period  of  nine  hundred  and  ninety-nine  years ;  that  its  prin- 
cipal office  for  the  transaction  of  business  shall  be  located  in  the 
city  of  Mobile ;  that  the  capital  stock  of  the  corporation  "shall 
consist  of  a  sum  not  less  than  one  hundred  thousand  dollars  of 
the  lawful  currency  of  the  United  States  of  America ;  and  the 
said  capital  stock  may  be  increased  at  the  will  of  the  general 
board  of  directors,  and  under  the  provisions,  and  in  the  manner 
hereinafter  specified,  to  a  sum  not  exceeding  four  million  and 
five  hundred  thousand  dollars  of  the  lawful  currency  of  the  said 
I'^nited  States  of  America;"  and, that  "the  president  and  secre- 
tary, with  the  consent  and  approval  of  the  general  board  of 
directors,  may  create  departments  or  branches  of  this  company, 
and  designate  the  territory  to  be  included  in  the  same."  It 
contains  elaborate  provisions  for  the  exercise  of  its  corporate 
powers,  and  for  the  management  and  conduct  of  its  business, 
and  of  the  business  and  affairs  of  such  branches  or  departments 
as  may  be  created  and  organized. 

After  the  act  of  the  legislature  of  Mississippi,  copied  above, 
was  approved,  as  is  averred  in  the  bill,  the  officers  of  said  com- 
pany represented  to  the  complainants,  who  resided  in  the  State 
of  Mississippi,  and  had  no  knbwledge  or  information  of  the 
provisions  of  the  statutes  of  Alabama,  touching  the  organization 
and  powers  of  such  corporations,  or  of  the  provisions  of  the 
declaration  of  incorporation  of  said  company,  that  the  said  "  con- 
stitution," a  cop3'  of  which  was  shown  them,  was  'the  charter  of 
said  corporation  under  and  by  virtue  of  the  laws  of  the  State  of 
Alabama ;"  that  they,  the  officers  of  said  company,  had  the 
power  to  accept  subscriptions  to  the  capital  stock  of  said  com- 
pany to  the  extent  of  one  hundred  thousand  dollars  from  the 
citizens  of  the  State  of  Mississippi,  and  thaf  on  securing  said 
amount  in  said  State,  they  were  authorized  to  establish,  and 
would  estaljlish  a  branch  department  of  said  corporation  in  that 
State ;  that  said  corporation  was  in  an  exceptionally  good  finan- 
'  Vol,  i.xxni. 
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cial  condition;  that  "although  only  ten  per  cent,  of  the  sub- 
scription to  the  original  stock  had  been. paid  in  by  the  stock- 
holders, yet,  after  a  business  of  only  eighteen  months,  said 
corporation  then  had  on  hand  a  cash  capital  of  one  hundred 
thousand  dollars ;  and  that  there  was  no  outstanding  matured 
indebtedness  against  the  same.''  Relying  on  these  representa-. 
tions,  the  complainants,  with  the  exception  of  John  F.  Kaniper, 
separately  subscribed,  each  for  himself,  to  '^the  capital  stock  of 
said  corporation  "  in  amounts  stated  in  the  bill,  and  aggregating 
about  sixty  thousand  dollars,  paying  a  stated  per  cent,  of  the 
amounts  subscribed  by  them  respectively  in  cash,  and  executing 
their  notes  for  tlie  balance  ;  and  receiving  from  the  company 
certiticates  of  stock,  issued  by  "said  officers,"  which  are  made 
exhibits  to  the  bill.  These  certiticates  are  dated,  at  Mobile,  in 
November  and  December,  1875,  and  in  January,  February, 
March,  April  and  May,  and  one  in  June,  1S76.;  purport  on 
their  face  to  entitle  the  parties  named  to  a  designated  number 
of  shares  of  one  hundred  dollars  each  in  the  capital  stock  of 
the  "Grangers'  Life  and  Health  Insurance  Company  of  the 
United  States  of  America,"  with  home  office  at  Mobile ;  and, 
as  copied  in  the  record,  have  on  their  face,  on  the  side  or  margin, 
these  words:  "Certificate  of  Stock.  Department  of  Missis- 
sippi;" and  are  there  again  dated  at  Meridian,  Mississippi,  and 
most  of  them  signed,  some  by  the  president  and  secretary,  and 
others  only  by  the  president  of  that  department.  The  com- 
plainant Kamper  also  subscribed  for  a  designated  amount  of 
the  capital  stock  of  said  company,  paying  a  certain  per  cent,  in 
cash,  and  executing  his  note  for  the  balance,  and  receiving  a 
certificate  of  stock,  which  is  also  made  ar  exhibit  to  the  bill, 
and  similar  to  the  certificates  issued  to  the  other  complainaiits; 
but  under  circumstances,  representations  and  promises  made  to 
liim,  not  necessary  to  be  here  stated,  in  addition  to  the  repie- 
sentatious  made  to  the  others.  It  is  then  averred  that  the 
representations  jnade  to  the  complainants  were  false:  that  at 
the  time  of  their  subscriptions,  the  capital  stock  of  said  company 
w'as  subscribed  for  and  taken ;  that  said  "  constitution "  was 
"  not  the  charter  of  said  corporation  under  the  laws  of  the  State 
of  Alabama,  but  was  a  nullity  "  that  it  had  no  power  to  estab- 
lish a  branch  department  in  Mississippi," or  to  accept  subscrip- 
tions from,  or  to  issue  stock  to  complainants;  that  said  corpor- 
ation did  not  then,  or  at  any  other  time,  have  a  cash  capital  of 
one  hundred  thousand  dollars ;  that  the  one  hundred  thousand 
dollars  for  the  Mississippi  department  had  never  been  subscribed 
to  said  company  and  paid  in  or  secured,  as  required  by  the  laws 
of  that  State ;  that  the  issuance  of  said  certificates  to  them  was 
ultra  vires,  and  the  notes  given  by  them  were,  therefore,  with- 
out any  good  or  valuable  consideration ;  and  that,  at  the  time 


332  SUPREME  COURT  [Dec.  Term, 

[Grangers'  Life  and  Health  Ins.  Co.  v.  Kamper.] 

they  subscribed  for  said  stock,  the  financial  condition  of  said 
corporation  was  not  such  as  the  said  officers  had  represented, 
but  tliat  it  was  tlien  "  hopelessly  involved  with  debt,  and  had 
proven  a  financial  failure ;"  all  of  which  was  at  that  time  well 
known  to  the  said  officers. 

It  is  further  averred  that  "afterwards,  to-wit,  on  the  —  day 

of ,  A.  D.   187 — ,   said   officers  pretendedly  organized 

what  was  known  as  the  Mississippi  department,"  and  commenced 
the  business  of  life  insurance  in  that  State,  and  continued  in 
said  business  until  5th  April,  1S78,  when  "  an  information  was 
tiled  by  the  district  attorney  of  the  First  Judicial  District  of  the 
State  of  Mississippi,"  in  one  of  the  courts  of  that  State,  averred 
to  have  had  jurisdiction,  "  against  said  corporation,  praying 
for  the  forfeiture  of  its  franchises  and  privileges  for  the  frauds 
aforementioned  among  othei-s;"  and,  on  proceedings  dnly  had 
for  that  purpose  in  said  court,  a  judgment  was  entered  on  22d 
March,  1879,  ousting  the  said  corporation  of  its  rights,  priv- 
ileges, powers  and  franchises,  and  forbidding  it  from  using, 
exerting,  or  enjoying  the  same;  and  the  said  Edgar  L.  Elliott, 
W.  A.  Bodenhamer  and  W.  E,  Baskin  were  appointed  "  trustees 
of  the  creditors  and  stockholders  of  said  corporation,  with 
power  and  instructions  to  take  charge  of  the  elfects,"  etc.,  of 
said  corporation,  who  duly  qualified  and  entered  upon  the  exe- 
cution of  their  trust,  and  claim  an  exclusive  right  to  collect  the 
subscription  notes  made  by  the  complainants.  A  transcript  of 
the  proceedings  in  said  cause  is  exhibited  to  the  bill. 

It  is  further  averred  that  on  2Sth  June,  1878,  "said  officers, 
without  authority  of  law,  made  a  pretended  deed  of  assignment, 
by  which  they  pretendedly  conveyed  all  the  books,  papers, 
notes,  assets  and  effects  of  said  corporation  to  the  said  defend- 
ant, G.  B.  Clark,  and  delivered  possession  of  the  same  to  him ;" 
that  said  Clark  "  now  holds  and  claims  the  exclusive  right  to 
collect  the  stock  notes  made  by  your  orators  as  aforesaid,  under 
and  by  virtue  of  said  pretended  deeds  and  not  otherwise ;"  that 
said  Clark  "  has  instituted  suit  on  one  of  said  notes  against  the 
above  named  John  F.  Kamper,  which  suit  is  now  pending  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Alabama,  and  your  of'ators  charge  that  he  is  proposing  to  collect 
the  other  stock  notes,  so  fraudulently  obtained,  by  suit  or  other- 
wise ;"  and  that  "  the  pretended  deed  of  assignment  aforesaid 
to  the  said  Clark  was  and  is  in  violation  of  the  statutes  of  the 
State  of  Alabama  in  such  cases  made  and  provided,  as  they  are 
advised."  This  deed  is  not  made  an  exhibit,  and  above  will  be 
found  the  only  averments  in  reference  to  it.  The  complainants 
also  aver  that  "the  said  officers,  or  the  said  Clark,  as  assignee, 
have  surrendered  to  themselves  and  to  some  others  of  the  sub- 
scribers to  the  original  stock  in  said  corporation  their  stock 
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notes  without  the  payment  thereof;  that  the  amount  due  on 
the  stock  notes  executed  for  said  original  stock  is  ample  to  pay 
off  all  the  outstanding  debts  and  liabilities  of  said  corporation ;" 
and  that  "  they  have  ever  been  ready  to  surrender  the  stock  so 
pretendedly  issued  to  them,  and  now  tender  the  same  with  this- 
bill  to  said  defendants." 

The  prayer  is,  that  the  stock  notes  executed  by  the  com- 
plainants to  said  corporation  be  brought  into  court,  and  can- 
celed ;  that  said  subscriptions  of  stock  be  canceled  and  annulled 
upon  the  books  of  said  company  ;  that  "the  said  corporation 
and  the  said  defendants,  officers  thereof,  from  their  individual 
estates,  according  to  their  liability  at  law,  and  said  Ciaylord  B. 
Clark,  from  funds  in  his  hands  belonging  to  said  corporation," 
may  be  ordered  to  pay  to  the  complainants  the  amounts  re- 
spectively obtained  from  them  by  said  corporation  on  their  said 
subscriptions,  with  interest ;  and  for  general  relief. 

The  cause  was  heard  on  demurrer  to  the  bill,  assigning  as 
a  ground,  among  others,  that  it  •appeared  from  the  bill  that  the 
complainants  had  a  plain  and  adequate  remedy  at  law  ;  and  on 
the  hearing  a  decree  was  entered  overruling  the  demurrer ;  and 
that  decree  is  here  assigned  as  error. 

« 

G.  B.  Clark,  with  whom  were  Overall  &  Bestor,  for  ap- 
pellants. (1)  The  declaration  of  incorporation  w^as  filed 
November  12th,  1874,  for  organization  under  the  general  in- 
corporation laws  of  Alabama.  The  law  then  in  force,  as  far  as 
is  necessary  for  this  discussion,  the  corporate  existence  being 
■  charged  in  the  bill,  is  found  in  section  1755  of  the  Revised 
Code  of  1867,  as  the  same  was  amended  by  the  acts  of  1869-70, 
p.  308,  whereby  the  pu^-poses  were  enlarged  in  character  and 
number  to  "«ny  lawful  enterprtHeP  Section  1759  of  Rev. 
Code,  as  the  same  is  amended  by  act  of  1870-1,  p.  18,  leaves 
no  limit  on  the  amount  which  may  be  mentioned  in  the  declara- 
tion as  the  capital  stock.  In  section  1755,  supra,  it  is  required 
that  the  declaration  should  set  out  the  number-  of  shares  and 
the  amount  of  capital  stock.  This  declaration  became  a  matter 
of  record.  The  act  of  1872-3,  p.  82,  authorized  two  or  more 
insurance  companies  to  consolidate,  and  select  a  name  and  fix 
the  capital  stock.  Thus  the  law  stood  at  the  time  of  the  in- 
corporation. (2)  If  it  shall  be  held  that  by  the  declaration  the 
right  reserved  to  increase  such  stock  over  the  amount  named  is 
without  legal  sanction,  then,  we  say  that  there  was  no  corpora- 
tion, and  the  said  insurance  company  was  an  unincorporated 
stock  company,  witli  partnership  liability  on  the  part  of  its 
membere,  who,  as  between  themselves  and  their  privies,  are 
bound  by  the  terms  of  their  organization,  and  their  constitu- 
tion and  by-laws,  as  well  as  by  the  acts  of  their  constituted 
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officers  and  comuiittees. —  Willimns  v.  Bcmk,  7  Wend.  (N.  Y.) 
542;  Ang.  &  Ames  on  Corp.  §591;  Thomp.  on  Liability  of 
Stockholders,  §§  1,  2  ;  Field  on  Corp.  §  55.  If  the  power  to 
increase  the  capital  stock  existed  by  reservation  of  the  charter, 
or  by  the  general  law,  the  complainants,  as  against  creditors  and 
those  dealing  with  the  corporation,  are  estopped  to  deny  the 
validity  of  the  increase  of  the  stock. — Pullman  v.  Upton,  fi 
Otto,  328  ;  Chubb  v.  Upton,  5  Otto,  665  ;  Sanger  v.  I pton,  1 
Otto,*  56  (63-4);  Upton  v.  Handshrougtt,  3  Bis.  417  ;  Bogys  v. 
Olcott,  40  111.  303 ;  Lehman  v.  Warnei\  61  Ala.  455 ;  Thom. 
on  Liability  of  Stockh.  189,  407-15.  (3)  If  it  be  admitted  that, 
where  the  amount  of  stock  was  by  the  charter  limited,  all  stock 
issued  in  excess  of  the  limit  would  be  void  in  the  absence  of  a 
legal  pov^er  to  increase  the  stock,  as  recently  decided  in  the 
case  of  Scovill  v.  Thayer,  14  Central  Law  Journal,  No.  16,  p. 
307,  we  think  that  it  can  be  clearly  shown  that,  for  several 
years  before  the  tiling  of  the  bill  in  this  case,  there  was  a  legal 
power  directly  vested  in  the  Grangers'  Life  and  Health  Ins. 
Co.  to  increase  its  capital  stock  to  an  unlimited  amount.  By 
the  act  of  January  20th,  1876,  p.  261,  and  Code  of  1876,  §'§ 
2031-35,  the  power  to  existing  corporations  is  expressly  given 
•to  increase  their  capital  stock,  and  the  modus  operandi  is  pro- 
vided, by  which  this  increase  is  to  be  made.  The  proceedings 
to  be  taken  lender  this  statute,  so  far  as  necessary  to  effect  the 
increase  of  the  capital  stock,  rest  wholly  in  pais',  and  when 
they  are  had,  it  is  made  "lawful  for  such  corporation  to  increase 
its  capital  stock."  By  an  examination  of  the  bill  of  complaint, 
it  will  be  found  that  certificates  of  stock  were  issued  .by  said 
company  to  several  of  the  complainants  after  the  power  to  in- 
crease was  given  ;  and  that,  in  addition  to  these,  others  of  the 
complainants,  while  receiving  their  stock  before  the  20th  of 
January,  1876,  have,  like  the  others,  held  and  now  hold  said 
certificates,  and  now  stand,  as  tlj^y  have  all  along  stood,  as 
stockholders  upon  the  books  of  said  company  ;  and  that  it  was 
since  the  possession  of  the  power  to  increase  the  capital  stock, 
that  the  Mississippi  department  was  organized  and  did  business. 
This  reception  of  the  snares  of  this  increased  stock,  after  the 
power  to  make  the  increase  had  been  given,  and  this  long  ac- 
quiescence after  the  power  existed,  we  submit,  have,  in  law  and 
in  e(|uity,  both  as  to  the  company  itself  and  its  creditors,  the 
same  effect  to  estop  the  parties,  as  if  no  effort  had  been  made 
to  increase  the  stock  until  after  the  passage  of  the  act  of 
January,  1876.  The  acceptance  and  holding  of  a  certificate  of 
sliares  in  a  corporation  make  the  holder  liable  to  the  responsi- 
bilities of  a  shareholder. —  Upton  v.  Trib{lco<?k,  1  Otto,  47 ; 
JiMton  V.  Ai^nnmall,  19  N.  Y.  119;  Griswold  v.  Seligman, 
72  Mo.  110.  The  complainants  held  certificates  of  stock  and 
Vol.  lxxiii. 
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appeared  od  the  l)ook8  of  the  conipaTiy  as  stockholders.  Tliey 
held  themselves  out  to  the  world  and  to  creditors,  as  such ;  they, 
by  presenting  a  large  capital,  induced  a  confidence  on  the  part 
of  many  persons  to  become  policy  holders,  and  pay  their  money 
'  to  the  corporation  and  secure  its  policies  of  insurance  for  the 
protection  of  their  families.  If  ever  there  should  be  a  case 
where  persons  who  hold  themselves  out  as  shareholders  or  cqn- 
tributoriee,  should  not  be  permitted  to  deny  theii:  liability  and 
cancel  their  obligations,  this  is  such  a  case.  (4)  While  it  is 
true  that  the  act  of  1876  did  require  that  a  report  of  the  stock- 
holders' meeting  and  the  increase  of  its  stock  should  be  filed 
in  the  office  of  the  Secretary  of  State,  and  there  become  a  re- 
cord, this  was  not  a  condition  precedent  to  the  increase  of 
stock;  for  the  statute  (Code,  §  2034)  says  that  it  is  "lawful  for 
such  corporation  to  increase  its  capital  stock  .  ;  .  in  can- 
foy^mity  with  such  consent  of  the  stockholders  obtained  as  afm^e- 
saidy  It  will  be  observed  that  exactly  the  same  prerequisites 
are  necessary  to  the  increase  of  the  Ixmded  indebtedness  of  cor- 
porations as  a])ove  provided  for  increase  of  capital  stock.  And 
yet,  in  all  such  cases,  the  courts  have  held  that,  the  power 
existing,  the  failure  to  pursue  the  methods  directed  were  mere 
irregularities,  which  did  not  vitiate  the  bonds  in  the  hands  of 
hmiajide  purchasers  without  notice.  The  following  authorities 
cited  and  discussed  on  this  point :  Pendleton  County  v.  Amy^ 
13  Wall.  297;  Railroad  Co.  v.  Chatham,  42  Conn.  465 ;  Com- 
missioners  v.  January,  94  U.  S.  202 ;  Buffalo  R.  R.  Co.  v. 
Dudley,  14  X.  Y.  336 ;  Dyer  v.  Rich,  1  Mete.  (Mass.)  190 ; 
ScoviU  V.  Thayer,  supra;  Central  A.  cfe  M.  Asso.  v.  Ala.  Gold 
Life  Ins.  Co.,  70  Ala.  l'iO;Tarhellv.  Page,  24111.46;  Chiihhv. 
Upton,  5  Otto,  665  (668) ;  Sanger  v.  Upton,  1  Otto,  56  (64). 
There  may.  be  an  estoppel  on  parties  to  a  contract,  even  when 
the  contract  itself  contravenes  a  well  defined  public  policy. 
Daniels  v.  Tearney,  12  Otto,  415  (419).  See  also  S.  cfc  T.  R. 
R.  Co.  V.  Tipton,  5  Ala.  787  (808);  Hall  v.  S.  cfe  T.  R.  R.  Co., 
6  Ala.  741 ;  Lehman,  Dwr  &  Co.  v.  Warner,  61  Ala.  455 ; 
Her.  on  Es.  §§  570-80.  (5)  Stockholders,  when  pursued  by 
creditors,  can  not  be  allowed  to  defend  themselves  b^  allega- 
tions of  fraud  and  misrepresentation  ;  a  fortiori,  can  they  not 
be  allowed  to  withdraw  their  money  from  the  fund  by  law  pro- 
vided as  a  trust  for  the  payment  of  creditors. — Ogilvie  v.  Knox 
Insurance  Co.,  22  Howard  (IT.  S.),  380 ;  Chubb  v.  UpUm, 
5  Otto,  665 ;  Duke  v.  Cahaba  Navigation  Co.,  16  Ala.  372. 
Any  misrepresentation  as  to  the  powers  or  rights  of  the  com- 
pany under  the  charter  can  not  avail  the  subscriber ;  because 
one  who  deals  with  the  corporation,  which  is  a  creature  of  law, 
is  charged  with  a  knowledge  of  the  provisions  of  the  charter. 
Field  on  Corp.,  §§  73-7 ;  C.&O.  C.  Co.  v.  Dulany,  4  Cr.  (C.  C.) 
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85  ;  Upton  v.  Trihilcocl;  1  Otto,  50  ;  Eigelow  on  Frauds,  p.  71,. 
citinoj  36  Miss.  572,  and  51  Miss.  829  ;  Thigpen  v.  Miss.  C.  B. 
R.  Co.^  32  Miss.  347.  See  also  Oakes  v.  Turquand^  L.  R.  2, 
H.  L.  325 ;  Stotie  v.  Bank,  3  C.  P.  Div.  282.  (6)  Tlie  stock- 
holder has  every  opportunity  to  know  the  affairs  of  the  coni- 
f)any  ;  and  he  must  inform  himself  of  its  financial  condition,  if  it 
la^  been  fraudulently  represented  to  him,  and  at  once  rescind 
his  contract.  He  can  not  hold  tlie  stock,  appear  as  a  stock- 
holder, and  thus  acquiescing  in  an  assumed  liability,  afterwards 
repudiate  it. — Holts  cfise,  22  Beav.  48  ;  NicoVs  case,  3  De.  G. 
tfe  J.  387  ;  Bernard^ s  case,  5  De.  G.  &  Sm.  283 ;  S/ieffiekPs 
case,  Johns.  (Eng.  Ch.)  451 ;  Reciprocity  Bank,  22  N.  Y.  17; 
McHose  V.  Wheeler,  45  Pa.  St.  32.  (7)  The  act  of  Mississippi 
of  1875,  p.  179,  did  not  create  the  Grangers'  Life  and  Health 
Insurance  Company  a  corporation  of  that  State.  It  was,  at 
most,  a  license,  putting  the  company  on  the  same  footing  with 
domestic  companies,  and  relieving  them  of  restrictions  appli- 
caple  to  foreign  insurance  companies. — See  Rev.  Code  of  Miss. 
§§  2416,  2442;  R.  R.  Co.  v.  Harris,  12  Wall.  65;  C(mell  v. 
Spring  Co.,  10  Otto,  55 ;  Ang.  &  Ames  on  Corp.  §  108 ; 
Blackston  Manf.  Co.  v.  BlackMon,  13  Gray.  488 ;  Williams  v. 
R.  R.  Co.,  3  Dillon,  267;  Copeland  v.  R.  R.  Co.,  3  Woods, 
651 ;  B.dc  O.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  208.  A  cor- 
poration may  do  business  in  another  State  and  exercise  its 
powers  and  franchises  therein,  unless  expressly  forbidden  b\' 
its  charter. —  Christian  Union  v.  J'<>«m^,  11  Otto,  353.  (8)  It 
is  perfectly  competent  for  a  corporation  to  nuike  a  general 
assignment  for  the  benefit  of  its  creditors.  These  assignments 
may  be  made  by  the  directors. — See  2  Kent's  Com.  227  ;  De- 
Ruyter  v.  Trustees,  3  Barb.  Ch.  119  ;  >».  c.  3  N.  Y.  238 ;  Pope 
V.  Brandon,  2  Stew.  401 ;  Thorington  v.  Gould,  59  Ala.  461. 
(9)  It  is  further  contended  that  the  creditors  being  beneficially 
interested,  the  stockholders  are  estopped  to  avoid  their  sub- 
scriptions as  against  the  assignee.  He  represents  the  creditors, 
and  not  the  assignor. — Bnllis  v.  Monigorneiy,  50  N.  Y.  359. 
Other  points  are  also  discussed. 

F.  G.  Bkc)mber(j,  p.  Hamilton,  W.  P.  IIakkis,  and  Buch- 
anan ik  HoisTON,  contra.  (1)  The  Grangers'  Life  and  Health 
Insurance  Company  was  created  in  1874,  under  the  acts  of 
1868  (Pamph.  Acts,  1868,  p.  16),  and  of  1870  (Paraph.  Acts, 
1869-70,  p.  308);  and  these  acts,  governing  the  special  class  of 
corporations  to  which  said  company  belongs,  and  the  general 
law  for  all  private  corporations,  to  be  found  in  the  Code,  con- 
stitute the  charter  of  said  company,  in  which  are  to  be  found 
all  the  powers  and  capacities  which  the  legislature  saw  fit  to 
bestow ;  and,  in  order  to  confine  the  incidental  and  implied 
Vol.  lzziii. 
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powers  supposed  to  flow  from  the  common  law,  and  not  very 
definite^  fixed  in  our  jurisprudence,  there  is  a  provision  to  the 
effect  that  these  corporations  shall  not  exercise  any  implied 
power  or  powers,  not  expressly  enumerated  in  the  law,  unless 
it  shall  be  necessary  to  carry  out  those  expressly  granted. 
Code  of  1876,  §  2021.  All  that  is  needed  to  make  the  special 
and  general  law  together  a  special  charter  are  the  things 
directed  to  be  set  down  in  the  declaration  required  to  be  signed 
and  recorded  by  the  associates,  the  name  and  business  of  the 
corporation,  the  amount  of  capital  stock,  the  number  of  shares, 
the  names  of  the  stockliolders,  etc.;  and  when  recorded,  the 
declaration  performs  the  office  of  an  authentic  acceptance  of 
the  terms  of  these  laws,  and  furnishes  the  other  particulars 
just  adverted  to,  which  are  ordinarily  contained  in  a  special 
charter.  The  law  plainly  demands  that  the  associates  shall 
definitely  fix  the  amount  of  the  capital,  the  value  of  the  shares, 
their  number,  and  by  whom  owned,  etc.;  and  these  being  fixed 
by  the  declaration,  the  special  and  general  law  defines  the 
powers  of  the  corporate  body.  The  declaration  can  not  define 
these  powers ;  nor  can  it  enlarge  or  qualify  them.     Individuals 

f)roposing  to  become  a  corporation  can  not  add  to  or  alter  the 
aw,  by  annexing  terms  and  conditions,  or  by  reserving  the 
right  to  do  what  these  laws  do  not  expressly,  or  by  necessary 
implication,  authorize.  Incorporated  by  a  particular  name,  the 
corporation  can  not  alter  it,  or  reserve  in  the  declaration  the 
right  to  alter  it ;  and  having  declared  its  business  to  be  life  in- 
surance, it  can  not  engage  in  mining  or  manufacturing,  or 
reserve  a  right  to  make  this  change  in  business.  As  respects 
the  requirements  to  declare  the  amount  of  the  capital  stock, 
the  number,  value,  and  ownership  of  shares,  it  is  to  be  observed 
that  this  important  subject  has  been  uniformly  regulated  by 
the  legislature.  Where  in  special  charters  the  amount  of  the 
capital  stock  has  been  fixed,  and  no  power  given  to  vary  it,  it 
is  understood  by  the  legal  profession,  that,  to  enable  the  cor- 
poration to  vary  it,  the  sanction  of  the  legislature  must  be 
obtained.  It  involves  the  reorganization  of  the  government  of 
the  corporation — a  change  of  influence  of  the  original  stock- 
holders and  their  legitimate  successors — a  displacement  of 
power.  Power  over  the  capital  stock  involves  such  funda- 
mental modifications,  that  it  would  seem  to  be  very  clear  that 
so  important  and  dangerous  a  power  can  not  result  from  impli- 
cation ;  and  it  is  very  certain  that  in  Alabama  it  must  be 
necessary  to  the  exercise  of  some  of  the  granted  powei*s.  But 
there  is  no  such  granted  power,  to  the  exercise  of  which  such 
an  implied  power  is  necessary.  That  a  corporation  has  not  an 
implied  power  to  increase  its  capital  stock,  see  Green's  Brice's 
TJltra  Vires,  p.  112  ;  Thompson's  Liab.  of  Stockholders,  §  115  ; 
22 


338  SUPREME  COURT  [Dec.  Term, 

[Grangers'  Life  and  Health  Ins.  Co.  v.  Kamper.] 

Lathrop  v.  Kneehind,  46  Barb.  (N.  Y.)  434 ;  1  Beaslev  (X.  J. 
Eq.),  133 ;  L.  R.  1  Ch.  App.  247 ;  L.  R.  2  Ih.  714,  247. 
There  is  no  pretense  in  this  ease,  that  an  increase  of  stock  was 
ever  authorized  by  proceedings  under  the  act  of  January  20, 
1876,  or  that  any  attempt  was  made  to  obtain  such  power.  It 
is,  therefore,  plain  that  an  association  making  its  declaration  in 
Alabama  for  incorporation  there,  and  declaring  its  capital  stock 
to  be  one  hundred  thousand  dollars,  of  one  thousand  shares, 
could  not  reserve  the  power  to  make  a  corjwration  of  four  and 
a  half  millions,  with  forty-live  thousand  shares,  with  franchises 
in  all  the  States  and  Territories,  and  in  foreign  countries, 
having  a  central  government  in  Alabama,  controlling  the 
branches  on  a  federated  plan,  in  which  tlie  power  womd  1)e 
wielded  ■  outside  of  the  State  by  a  multitude  of  new  foreign 
corporators,  introduced  by  foreign  law,  which  might  as  well 
change  the  business.  (2)  The  attempt  to  reserve  the  power 
here  claimed,  by  declaring  an  intention  to  do  what  could  not 
be  done,  did  not  vitiate  the  declaration,  or  constitute  an  irreg- 
ularity in  the  formation  of  the  corporation.  The  eicjrressimi 
of  an  intention  to  change  the  charter  is  simply  nugatory,  and 
could  not  affect  the  corporation  created.  The  right  reserved, 
or  the  intention  expressed  could  only  be  effectual  by  legislative 
action  ;  and  the  public,  it  is  to  be  presumed,  would  so  under- 
stand it.  (3)  Tlie  contract  of  subscription  was  void,  though 
the  court  should  adjudge  that  it  was  entered  into  honaJidt\  and 
was  free  from  fraua,  because,  at  the  date  of  appellees'  alleged 
subscriptions,  all  of  the  stock  which  said  corporation  was,  by 
the  laws  of  the  State  of  Alabama,  authorized  to  issue,  had  been 
subscribed  for  and  taken,  and  it  had  not  gotten  back  any  por- 
tion thereof  by  forfeiture  or  otherwise.  Therefore,  appellees 
did  not*  become  shareholders,  acquired  no  right  to  any  of  its 
stock,  nor  did  the\'  become  liable  for  its  debts,  or  estopped  by 
sucii  subscriptions  from  denying  the  relation  of  stockholder, 
even  when  proceeded  against  by  creditors  of  the  corporation, 
who  l)ecame  such  on  the  faith  of  the  alleged  subscriptions,  or 
otherwise. — Thomp.  on  Lial).  of  Stock.  ^115;  Code  of  Ala. 
(1867),  §55  1767-9;  Pamph.  Acts,  1869-70.  p.  308;  Pamph. 
Acts,  1875-6,  p.  261,  §  4;  Code  of  1876,  §§  1937  etseq-  Ih. 
§§  2031-35;  Con.  of  1875,  Art.  14,  §|  5,  6 ;  46  Barb.  (N.  Y.) 
434;  72  111.  401;  73  111.  200;  11  Gray  (Mass.),  140;  101 
Mass.  381 ;  4  Clifford,  544 ;  21  How.  (U.  S.)  441  ;  13  N.  Y. 
611;  17  N.  Y.  596;  34  N.  Y.  30;  36  K.  Y.  200;  34  Ilow. 
Prac.  (N.  Y.)  338 ;  32  Barb.  (N.  Y.)  76 ;  Field  on  Corp.  $<  27(S 
note  2 ;  Jh.  §  253  ;  46  N.  Y.  479  ;  101  U.  S.  81 ;  54  Ala.  473  ; 
41  Miss.  494;  Ih.  737;  1  Chan.  Div.  L.  R.  (English)  247;  2 
Chan.  Div.  App.  (English)  M.  P.  714;  1  Beas.  (N.J.)  133. 
The  following  authorities  discussed  and  distinguished  :  In  re 
Vol.  Lxxni. 


1882.]  OF  ALABAMA.  339 

[Grangers'  Life  and  Health  Ins.  Co.  v.  Kami)er.] 

Kvans,  2  Cli.  App.  Cases,  L.  R.  427 ;  Sanyet-  v.  Cptcyn,  95  U. 
S.  665  ;  Ahhott  v.  Asjnnwall,  26  Barb.  (N.  Y.)  202.  (4)  Under 
its  Alabama  organization,  tlie  corporation  was  foreign  to  the 
State  of  Mississippi,  and  had  no  riglit  to  exercise  its  franchises 
in  that  State,  except  on  such  terms  as  that  State  chose  to  pre- 
scribe.— Morris  v.  Hall,  41  Ala.  510;  Liverpool  Ins.  Co.  v. 
Mass.  li)  Wall.  566;  7>wm^  v.  Chicago,  10  Wall.  410 ;  Paul  v. 
Virginia,  8  Wall.  168.  (5)  Said  company,  as  to  the  Mis- 
sissippi stock  and  as  to  the  Mississippi  sul)scribers  thereto,  was 
a  Mississippi  corporation,  having  no  legal  corporate  connection 
with  the  Alabama  corporation  other  than  such  as  results  from 
having  the  same  individuals  as  officers  for  each,  and  being  thus 
under  one  general  management,  with  separate  local  manage- 
ments.—2  Wait's  Act.  tfe  Def.  311-13 ;  28  Conn.  298;  1  Sum- 
ner, 61 ;  1  Black,  297 ;  13  Peters,  588  ;  14  Peters,  129  ;  12  Wall. 
82 ;  13  Wall.  283 ;  41  Ala.  510;  Field  on  Corp.  §§  128-30;  35 
Miss.  25;  Ang.  <fe  Ames  on  Corp.  §§  11,  78;  12  Gratt.  655. 
No  particular  form  of  words  is  necessary  to  create  a  cor^jorate 
body,  if  the  legislature  plainly  gives  to  an  association  of  persons 
perpetual  succession,  individuality  to  an  artificial  creation,  as 
distinct  from  its  changing  members,  and  the  power  to  conduct 
business.  This  amounts  to  Chief  Justice  Marshall's  definition 
of  a  corporation.  These  caj^acities  constitute  a  franchise,  be- 
stowed b}'  the  legislature,  and  a  corporation  is  the  result.  (6) 
The  certificates  of  stock  issued  to  the  appellees  being  absolutely 
void,  they  are  entitled  to  have  their  notes  canceled,  and  to  be 
repaid  the  moneys  obtained  from  them  fraudulently  for  this 
over  issued  stock. — N.  Y.  <&■  N.  H.  R.  R.  Co.  v.  Schuyler,  34 
N.  Y.  49  ;  Thomas  v.  City  of  Richmond,  12  Wall.  356  ;  Mo-r- 
ville  V.  Am.  Tract  Society,  123  Mass.  129 ;  Utica  Ins.  Co.  v. 
CiidioeU,  3  Wend.  296  -^P.  W.  c5 B.  R.  R.  v.  Quigley,  21  How. 
(U.  S.)  209.  (7)  The  assignment  to  Clark  was  void,  because 
it  was  contrary  to  the  public  policy  of  this  State. — Cons.  1875, 
Art.  14,  ^  5  ;  Code  of  1876,  <5§  2027-8,  2030,  2054-62  ;  Ang. 
tfe  Ames  on  Corp.  pp.  165-6 ;  44Penn.  St.  535  ;  Field  on  Corp. 
5?  468;  2  Wait's  Act.  &  Def.  313,  art.  2;  101  U.  S.  71.  It 
was  void  for  the  further  reason  that  the  business  of  life  in- 
surance companies  can  not  be  wound  up  by  a  voluntary  assignee, 
there  being  no  machinery  known  to  the  law  of  assignments  for 
the  benefit  of  creditors,  by  which  the  assignee  can  protect,  or 
deal  with  the  interests  of  those  holding  policies  of  insurance  on 
their  lives  for  the  benefit  of  those  who  are  otherwise  strangers 
to  the  contract  of  insurance,  except  that  they  are  the  benefici- 
aries therein.  That  under  the  the  advice  of  the  ablest  corpora- 
tion lawyers  of  England  and  America,  no  company  has  until 
now  ventured  on  such  an  expedient,  though  its  simplicity, 
cheapness  and  subserviency  to  the  interests  of  the  company 
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making  the  assignment  are  obvious,  is  very  persuasive  of  the 
non-existence  of  the  legal  power  to  make  such  an  assignment. 
Bu<ikv.  P.  db  A.  Life  Ins.  Co.,  10th  number  of  Federal  Reporter, 
vol.  4,  for  January,  1881,  p.  849.  See  also  Brashea?'  v.  West, 
7  Peters,  608;  Ang.  &  Ames  on  Corp.  (4th  Ed.)  §  191.  (8) 
But  if  the  assignment  is  valid,  the  assignee  does  not  represent 
creditors  otherwise  than  the  corporation  could. — 11  Ala.  880 ; 
10  Paige,  211;  Thom.  on  Liab.  of  Stock.  §  147,  note  2;  44 
Maine,  273 ;  29  Conn.  385.  (9)  The  appellees'  bill  has  equity. 
It  seeks  a  rescission  of  contracts  of  subscription,  and  for  repay- 
ment of  moneys  obtained  from  them  on  void  contracts.  The 
grounds  of  relief  are  frauds  common  to  alt.  The  only  diifer- 
ences  are  differences  in  attendant  circumstances.  A  bill  in 
equity,  by  some  for  themselves  and  all  others  similarly  situated, 
is  proper  for  the  aspect  of  rescission  and  cancellation, — Mc- 
Bride  v.  Lindsay,  9  Hare,  673 ;  iV.  r:  cfe  JV.  H.  R.  R.  Co.  v. 
Schuyler,  17  N.  Y.  592 ;  s.  c.  34  N.  Y.  30 ;  Ashniead  v.  Colby, 
26  Conn.  287 ;  Stainhack  v.  Feimley,  9  Simon,  557 ;  Seddon  v. 
Connell,  10  Ih.  59.  See  also  on  the  eqiiity  of  the  bill,  Field 
on  Corp.  §  320,  note  2 ;  Story's  Eq.  Plead.  §  97,  note  4 ;  5 
Allen,  375 ;  23  Ala.  559  ;  26  Conn.  290 ;  3  Swan.  (Eng.  Ch.) 
74.  (10)  Other  questions,  not  passed  on  or  referred  to  in  the 
opinion,  also  elaborately  discussed. 

BRICKELL,  C.  J. — The  proposition  underlying  the  bill,  in  its 
principal  iaspect.  is,  that  the  amount  of  the  capital  stock  having 
oeen  fixed  and  stated  in  the  declaration  of  incorporation,  when 
the  company  was  formed,  all  of  which  had  been  subscribed  for 
and  taken,  the  company  had  not  authority  of  law,  at  the  time 
the  subscriptions  were  made,  and  the  promissory  notes  given,  to- 
enlarge  the  capital  stock.  The  enlargement  was  of  consequence 
ulti'a  vires,  the  stock  could  not  be  lawfully  issued,  and  the  sulv 
scriptions  and  notes  are  void  for  the  want  of  consideration. 
Originally,  the  statute  under  which  the  corporation  was  formed, 
restricted  the  capital  stock  of  corporations  of  this  class  to  a  sum 
not  exceeding  two  hundred  thousand  dollars.  The  restriction 
was  removed  by  an  act  of  the  General  Assembly,  approved 
February  25th,  1871,  and  since,  the  corporators  could,  of  their 
own  option,  fix  the  amount  of  the  capital  stock  of  the  corporation 
they  proposed  to  form. — Pamp.  Acts,  1870-71,  p.  18.  A  prior 
statute  conferred  upon  corporations  which  had  been  formed,  or 
whicii  might  thereafter  be  formed,  not  having  a  capital  stock  of 
two  hundred  thousand  dollars,  authority  to  increase  the  stock 
to  that  sum.  Tlie  mode  of  making  tlie  increase  was  prescribed, 
and  it  was  only  in  the  event  the  mode  was  pursued,  the  increase 
was  valid. — Pamnh.  Acts,  1869-70,  p.  319.  The  case  has  been 
argued,  as  if  the  bill  negatived  an  increase  of  the  capital  stock 
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of  the  company  in  pursuance  of  the  provisions  of  this  statute. 
When  a  corporation  rehes  upon  a  grant  of  power  from  the 
legislature  to  do  an  act,  it  is  as  much  restricted  to  the  mode  pre- 
scribed by  the  statute  for  its  exercise,  as  it  is  to  the  particular 
thing  allowed  to  be  done. — Ang.  &  Ames  on  Corp.  §  111.  If 
in  the  mode  prescribed  by  the  statute  the  capital  stock  was  not 
increased,  the  statute  would  furnish  no  authority  for  the  increase, 
and  would  not  impart  to  the  subscription  and  notes  a  validity 
or  obligation  not  otherwise  attaching  to  them. 

It  is  apparent  from  an  examination  of  the  statutes,  that  the 
creation  of  corporations,  under  general  laws,  rather  than  by 
special  legislative  enactment,  was  not  intended  to  work  any 
essential  change  in  their  nature  or  character.  Whether  deriving 
existence  from  a  special  law,  or  irom  incorporation  under  the 
general  law,  the  corporation  is  an  artificial  being  of  legislative 
creation,  having  no  other  powers  or  properties  than  such  as  the 
law  confere,  or  which  may  be  incidental  to  their  very  existence. 
The  mode  of  incorporation  the  statutes  have  carefully  prescribed. 
The  persons  pi-oposing  to  be  incorporated  must  file,  and  cause 
to  be  recorded  in  a  designated  public  ofiice,  a  declaration  in 
writing,  stating  the  name  of  the  corporation,  the  objects  for 
which  it  is  formed,  the  amount  of  the  capital  stock,  the  number 
of  shares  into  which  it  is  divided,  the  names  of  the  stockholders, 
and  the  number  of  shares  each  may  hold.  The  office  and  the 
effect  of  the  declaration  the  statutes  do  not  leave  in  doubt — when 
recorded,  the  persons  signing  it,  and  their  successors  become  a 
body  corporate  i)y  the  name  stated  therein,  and  with  the  powers 
conferred  by  law.  It  is  an  acceptance  by  the  corporators,  under 
the  name  designated,  for  the  objects  expressed,  of  the  corporate 
powers  and  capacity  the  law  confers,  and  a  statement  of  the 
principal  constituents  of  the  corporation — the  amount  of  the 
capital  stock,  the  names  of  the  stockholders,  and  the  quantity 
of  interest  each  has  in  the  capital  stock.  There  is  no  authority 
of  law  for  introducing  more  into  it,  and  if  more  be  introduced, 
it  is  mere  surplusage,  not  adding  to,  or  detracting  from  the 
force  of  the  declaration. 

A  controlling  purpose,  as  we  suppose,  in  authorizing  or  in 
compelling  the  creation  of  private  corporations  under  general 
laws,  is,  to  secure  uniformity  and  ci^uality  of  corporate  powers, 
functions  and  privileges;  that  all  corporations  of  the  same  class, 
formed  for  like  purposes,  should  possess  the  same  capacities  and 
properties,  and  exercise  and  enjoy  the  same  franchises  and 
privileges.  Unless  it  was  intended  to  work  a  radical  change  in 
the  nature  and  character  of  these  artificial  beino;s,  the  mere 
creations  of  the  law,  and  to  subvert  the  whole  theory  which 
had  prevailed  in  reference  to  them,  it  can  not  have  been  contem- 
plated that  they  should  for  themselves  create  power  and  privi- 
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leges  by  declaration  or  reservation,  whether  the  declaration  or 
reservation  is  expressed  in  the  articles  of  incorporation,  or  in  the 
constitution  or  by-laws  ordained  by  the  corporators  for  their  gov- 
ernment. Sucli  declarations  or  reservations  wonld  soon  become 
more  liberal  and  diverse  than  was  the  liberality  and  diversity  of 
the  grants  of  corporate  power  by  special  legislative  enactment, 
the  evil  it  was  intended  to  remove.  Of  every  corporation 
formed  under  the  general  law,  the  law  itself  becomes  the  charter, 
defines  and  enumerates  the  powers  which  are  to  be  exercised, 
the  nature  and  extent  of  corporate  franchises  and  privileges. 
The  declaration  of  incorporation — the  constitution  and  by-laws 
adopted  for  corporate  government,  do  not  form  the  charter,  or 
define  or  enumerate  the  corporate  powers.  These  are  the  acts 
of  the  corporators.  The  charter  is  the  grant  from  the  sovereign 
power  of  the  State ;  and  by  that  source  only  can  be  varied  or 
enlarged.  The  expression  in  the  declaration  of  incorporation, 
that  it  was  the  intention  and  privilege  to  increase  the  capital 
stock  and  numl)er  of  shares  whenever  deemed  proper  and  ex- 
pedient, may  have  been  intended  merely  to  notify  the  original 
corporators  and  their  successors  that  the  intention  existed.  If 
intended  for  any  other  purpose,  it  was  vain  and  nugatory ;  it 
did  not  authorize  an  increase  of  the  capital  at  the  mere  will  of 
the  company,  in  such  mode  as  it  elected.  The  power  must  be 
found  in  the  law  from  which  corporate  existence  is  derived,  or 
must  have  been  conferred  by  a  subsequent  law,  the  provisions 
of  which  were  observed  in  the  exercise  of  the  power. 

The  statutes,  in  express  terms,  conferred  on  banking  associa- 
tions, road  companies,  and  steamship  companies,  tlie  power  of 
increasing  their  capital  stock.  With  the  exception  of  the  act 
of  March  3,  1870,  to  which  reference  h;l8  been  made,  tliere  was 
no  statute  applicable  to  all  private  corporations,  expressly 
authorizing  an  increase  of  capital  stock  by  the  act  of  the  cor- 
poration, until  the  statute  of  January  30,  1876,  which  now 
forms  sections  2031-35  of  the  Code  of  1876.  Tlie  importance 
the  Oeneral  Assembly  attached  to  such  a  change  in  the 'con- 
stitution of  the  corporation,  is  manifested  by  the  care  with 
which  the  mode  of  effecting  it  is  prescribed.  This  statute  was 
enacted  sulisequently  to  tlie  making  of  these  subscriptious,  and  it 
is  obviously  true,  that  this  company  never  exercised  or  intended 
to  exercise  tlie  power  it  confers. 

The  case,  in  this  aspect,  resolves  itself  into  the  simple  inquiry, 
whether  the  company  had  the  implied  power  to  take  subscrip- 
tions for  stock,  alter  the  capital  stock,  as  expressed  in  the  dec- 
laration of  incorporation,  had  been  subscribed  for  and  taken  ; 
in  other  words,  had  it  the  power  at  its  own  option  to  enlarge 
the  amount  of  its  capital  stock  and  the  number  of  its  shares. 
Corporations,  by  the  co^nmon  law,  could  exercise  not  only  the 
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powers  expressly  granted  to  them,  but  such  implied  powers  as 
were  necessary  and  proper  to  carry  into  effect  the  express 
powers,  and  snch  incidental  powers  as  pertained  to  the  purposes 
for  which  they  were  created.  The  statute  in  reference  to  the 
implied  or  incidental  powers  of  corporations  is  expressed  in 
terms  njore  limited.  "In  addition  to  the  powers  enumerated 
above,  and  to  those  expressly  given  in  its  charter,  no  private 
corporation  possesses,  or  can  exercise  any  corporate  powers 
except  those  necessary  to  the  exercise  of  the  powers  thus 
given.*' — Code  of  1876,  §  2021.-  Whether  it  was  intended 
to  limit,  modify  or  qualify,  or  simply  to  enunciate  the  rule 
of  the  common  law,  is  not  a  material  in(|uiry ;  it  is  certain 
it  was  not  intended  to  enlarge  or  to  extend  it.  The  implied  or 
the  incidental  powers  corporations  may  rightfully  exercise, 
never  have  been  extended  to  changes  in  the  constitution  or 
membership  of  the  corporate  body,  or  changes  of  the  purposes 
for  which  the  corporation  was  created.  They  have  been  con- 
fined to  such  powers  as  would  enable  the  corporation  to  exer- 
cise properly  its  express  powers.  Changes  of  the  capital  stock 
of  corporations  of  this  character  involve  changes  in  organization, 
and  a  displacement  of  the  power  and  inlluence  the  original 
stockholders,  or  their, legitimate  successors  are  of  right  entitled 
to  exercise  in  the  election  of  officers,  and  in  the  general  man- 
agement of  the  corporate  affairs  and  business.  That  corpora- 
tions have  not  an  implied  power  to  effect  such  change — that  it 
can  be  effected  only  by  legislative  sanction,  seems  to  be  settled. 
Green's  Brice's  Ultra  FiV<?«,  112;  Thompson  on  Liability  of 
Stockholders,  §  115  ;  Lathrop  v.  Kneeland^  46  Barb.  432 ; 
Mutual  Life  <&  Fire  Ins.  Co.  v.  MoElway,  12  X.  J.  Eq. 
(1  Beasley),  133  ;  N.  Y.  <&  M.  II.  R.E.  Co.  v.  Schuyler.  34  K- 
Y.  30  ;  Railway  Co.  v.  Allerion,  18  Wall.  233 ;  ^Scovill  v. 
Thayer^  105  U.  S.  143.  In  this  last  case,  the  corporation,  as 
in  this  case,  was  formed  under  a  general  law,  and  of  its  own  act, 
without  legislative  consent,  attempted  to  increase  its  capital 
stopk.  The  court  said :  ''The  attempt  to  increase  the  stock  of 
the  company  beyond  the  limit  fixed  by  its  charter  was  ultra 
vires.  The  stock  itself  was,  therefore,  void.  It  conferred  on 
the  holders  no  rigiits,  and  subjected  them  to  no  liabilities." 

A  subscription  for  the  stock  of  a  company  is  a  contract,  and, 
like  other  contracts,  must  be  supported  by  a  consideration.  The 
consideration  upon  which  it  rests,  is  the  right  secured  by  it  of 
membersiiip  in  the  corporation,  and  the  interests  accruing  from 
membership.  When  these  are  not  secured,  and  can  not  legally 
result  from  the  subscription,  it  is  wanting  in  consideration,  as 
are  notes  or  other  obligations  which  may  be  given  for  its  pay- 
ment.— Scovill  V.  T/iayer,  supra. 

The  purpose  of  the  subscribers  to  the  declaration  of  incor- 
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poration  seems  to  have  been  the  organization  of  numerous 
similar  corporations  in  other  States,  and  in  the  Territories, 
which  they  termed  departments,  all  of  which  were  to  be  united, 
and  of  which  the  corporation  here  formed  was  to  be  the  central, 
controlling  power.  There  seems  to  have  been  but  little,  if  any, 
comprehension,  of  the  limited  power  and  capacity  of  the  cor- 
poration it  was  possible  to  form  under  the  general  laws  of  this 
State ;  and  that  when  formed  it  would  be  strictly  a  domestic 
corporation,  subject  to  all  the  restraints  and  regulations  the 
State,  in  pursuance  of  its  own  policy,  had  imposed,  or  might 
thereafter  impose.  The  prevailing  idea  seems  to  have  been,  that 
the  corporators,  by  declaration  and  resolution,  and  by  articles 
introduced  into  the  constitution  they  adopted,  could  create  the 
powers  of  the  corporation,  and  transfer  such  powers  to  the 
numerous  organizations  it  was  intended  to  introduce  into  other 
States.  The  legal  impracticability  of  the  plan  must  soon  have 
been  developed ;  but  it  is  averred  they  obtained  from  the  legis- 
lature of  Mississippi  the  enactment  of  a  statute  in  pursuance  of 
it,  a  copy  of  which  is  exhibited  with  the  original  bill. 

This  act  authorized  the  company  to  establish  in  that  State 
one  or  more  departments.  But  no  department  could  be  estal> 
lished,  until  citizens  of  the  State  had  subscribed  for  and  paid, 
or  secured  to  the  satisfaction  of  the  president  and  general  board 
of  directors,  a  capital  stock  of  one  hundred  thousand  dollars ; 
and  tiie  directors  of  each  department  were  required  to  be 
citizens  of  the  State.  Upon  the  establishment  of  a  depart- 
ment, it  was  declared,  the  corporation  was  to  be  regarded  as  a 
home  company,  and  should  be  entitled  to  have  and  enjoy  all 
the  rights,  privileges,  immunities  and  exemptions  of  life  in- 
surance companies  incorporated  by  the  laws  of  Mississippi. 
Under  this  act  a  department  was  organized,  and  it  may  per- 
haps be  inferred  from  the  averments  of  the  bill,  that  it  was  for 
the  stock  of  the  departinent,  and  not  for  the  capital  stock  of 
the  company  in  this  State,  the  appellees  were  subscribers. 

The  effect  of  this  act  was  not  merely  to  license,  or  to  enable 
the  corporation  formed  in  this  State  to  transact  business  and 
exercise  its  powers  in  Mississippi.  It  is  of  far  wider  operation, 
and  creates  a  corporation  having  the  same  name,  and  like 
franchises,  as  the  corporation  formed  in  this  State,  whenever 
there  was  an  organization  in  pursuance  of  its  provisions,  a 
domestic  corporation,  in  the  words  of  the  act,  a  home  company. 
A  corporation  can  have  no  legal  existence  beyond  the  territorial 
boundaries  of  the  sovereignty  by  which  it  is  created — it  must 
dwell  in  the  place  of  its  creation,  and  can  not  emigrate  to 
another  sovereignty, — Ang.  &  Ames  on  Corp.  §  104  ;  Bank  of 
Augusta  v.  Earle^  18  Peters,  519.  In  other  sovereignties,  upon 
such  terms  and  conditions  as  the  sovereign  power  may  provide, 
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it  may  transact  business  within  the  scope  of  its  powers.  And 
it  is  said,  there  is  no  legal  difficulty  in  the  creation  of  a  single 
corporation  by  the  concurrent  action  of  two  or  more  States,  nor 
of  the  creation  of  a  corporation  by  one  State,  having  as  one  of 
its  constituents  a  foreign  corporation. — P.  cfc  If,  R.  It.  Co. 
V.  Maryland,  10  How.  376 ;  liailroad  Co.  v.  Hai^is,  12  Wall. 
65 ;  Bishop  v.  Brainerd,  28  Conn.  289.  Whether  only  terms 
and  conditions  are  prescribed,  upon  which  a  foreign  corporation 
is  permitted  to  exercise  its  faculties — whether  there  is  concur- 
rent action  of  two  or  more  States  in  the  creation  of  a  single 
corporation,  or  whether  a  domestic  corporation  is  created,  is  a 
question  of  legislative  intent.  All  the  books  agree,  that  no 
particular  form  of  words  or  expressions  is  essential  to  the 
creation  of  a  corporation. — Ang.  ct:  Ames  on  Cor.  §  76; 
Thomas  v.  Dakin.,  22  Wend.  69.  If  the  legislative  intention 
is  manifested  clearly,  to  clothe  an  association  of  persons  with 
rights,  privileges  and  powers,  to  be  enjoyed  and  exercised  by  a 
collective  name,  and  for  designated  purposes,  and  in  a  corporate 
capacity,  the  association,  by  implication,  is  a  corporation. — Ang. 
&  Ames  on  Cor.  §  78.  The  department  organized  in  Mississippi 
had  its  own  constituents,  differing  essentially  from  the 
constituents  of  the  corporation  formed  in  this  State ;  its  own 
capital  stock,  and  its  own  powers  and  capacities,  and  for  it  there 
was  to  be  a  governing  body,  who  were  to  be  citizens  of  that 
State.  The  intention  to  confer  corporate  privileges  and  capacity, 
not  merely  to  license  a  foreign  corporation  to  transact  its  busi- 
ness and  exercise  its  powers  within  the  State,  is  plainl}'  desig- 
nated. There  may  have  been  a  purpose,  that  of  the  domestic 
corporation  thus  formed,  the  corporation  of  this  State  should 
be  a  constituent,  and  that  some  undefined  relations  should  exist 
between  the  tAvo  corporations.  The  purpose  does  not  change 
the  scope,  operation  and  effect  of  the  act.  When  there  was  an 
organization  in  pursuance  of  its  provisions,  a  corporation  existed, 
having  its  own  capital,  its  own  members,  its  own  domicil,  its 
own  governing  body ;  and  its  corporate  powers  were  derived  not 
from  a  foreign  power,  or  by  reierence  to  the  powers  a  foreign 
power  may  have  conferred -on  a  corporation  of  its  creation,  but 
were  the  rights,  privileges,  immunities,  and  exemptions  of  life 
insurance  companies  incorporated  under  the  laws  of  Mississippi. 
1  he  act,  when  accepted,  when  there  was  an  organization  under 
its  provisions,  became  a  contract  between  the  State  and  the 
corporators.  The  contract  was  not  with  Alabama,  but  with 
Mississippi,  and  could  not  be  rescinded  or  impaired,  unless,  by 
the  law  of  the  State,  the  power  of  rescission  or  alteration  was 
reserved.  The  Constitution  of  this  State  reserved  to  the  General 
Assembly  the  power  of  repealing,  modifying,  or  altering  at 
pleasure  the  general  laws  under  which  the  corporation  was 
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formed  in  this  State.  If  the  power  had  been  exercised,  it  can 
not  be  supposed  the  corporation  existing  under  the  law  of 
Mississippi  would  have  been  affected.  It  is  not  necessary  to 
pursue  the  argument.  All  that  can  be  said,  is,  that  a  corpora- 
tion was  created  in  Mississippi,  having  the  same  name,  and  for 
the  same  purposes,  as  the  corporation  formed  in  this  State  ;  but 
the  two  were  distinct  legal  entities,  and  the  act  of  incorporation 
of  each  was  confined  in  operation  to  the  territorial  limits  of  the 
sovereignty  from  which  it  proceeded. — Ang.  tfc  Ames  on  Corp. 
§  164.  ' 

The  character  of  tiie  assign inent  to  Clark,  or  the  purposes 
for  which  it  was  executed,  are  not  shown  by  the  bill.  The 
averment  is,  that  it  was  executed  by  the  corporation  formed  in 
this  State,  and  conveyed  all  of  the  books,  papers,  notes,  assets 
and  effects  of  the  corporation.  There  is  a  further  averment 
that  Clark  holds  and  claims  the  exclusive  right  to  collect  the 
notes  made  by  the  appellees  for  the  payment  of  their  subscrip- 
tions for  stock.  The  case  has  been  argued  by  counsel,  as  if  it 
appeared  that  the  assignment  was  a  general  assignment  for  the 
benefit  of  creditors,  executed  in  consequence  of  the  insolvency 
of  the  corporation.  The  power  of  the  corporation  to  make 
such  an  assignment  in  the  event  of.  its  insolvency,  is  a  grave 
question,  upon  which  it  is  not  now  necessary  for  ns  to  express 
an  opinion.  Wiiatever  may  be  the  true  character  of  the  as- 
signment, it  was  inoperative  to  pass  property,  rights  of  property, 
or  choses  in  action,  to  which  the  assignor  had  not  title.  If  it 
be  true,  the  subscriptions  of  the  appellees  were  for  the  stock 
of  the  Mississippi  corporation,  the  notes  of  the  appellees,  unless 
they  had  been  negotiated  to  the  corporation  in  this  State,  did 
not  pass  by  it.  Clark,  as  the  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  succeeds  only  to  the  rights  of 
the  assignor — he  is  bound  and  affected  by  all  the  equities,  and 
subject  to  all  the  defenses  which  would  have  affected  the 
assignor.  In  no  just  sense  is  he  a  pnrcliaser  for  value,  or  tiie 
representative  of  creditors. — Burrill  on  Assignments,  538 ; 
Walker  v.  Miller,  11  Ala.  1067. 

In  either  of  its  a8j)ects,  the  case,  as  presented,  seems  to  us 
strictly  of  legal  cognizance.  The  demands  are  legal,  the  sub- 
jects of  suits  at  law,  and  whatever  of  defenses  are  disclosed 
are  legal.  To  make  these  defenses  available,  no  discovery  is 
sought,  nor  is  there  a  necessity  for  it.  There  has  been  in, this 
court  a  rigid  adherence  to  the  principle,  tiiat  when  a  court  of 
law  is  ccunpetent  to  take  cognizance  of  rights,  and  has  power 
to  j)roceed  to  a  judgment  affording  complete  justice  and  full 
protection  to  the  parties,  a  court  of  ecpiity  will  not  interfere. 
Tliere  can  be  no  necessity  for  its  interference,  for  its  remedial 
prrxjess  and  function.     The  interference  would  involve  a  con- 
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fusion  of  tlie  jurisdictions  of  legal  and  equitable  tribunals,  and 
would  deprive  parties  of  the  right  of  trial  bj  jury. — Sadler  v. 
Rohinson^  2  Stew.  520  ;  Knottsv.  Tarvei\  8  Ala.  743;  Dickin- 
son V.  Lewis,  34  Ala.  ()43  ;  Yotinghlood  v.  Younghlood,  54 
Ala.  486. 

A  court  of  equity  has  jurisdiction  to  decree  the  rescission  of 
written  instruments,  the  delivery  up  and  cancellation  of  deeds, 
of  covenants,  of  bonds,  bills,  or  notes.  It  was  said  by  Ch. 
Kent,  in  Hamilton  v.'  Cmmnings,  1  Johns.  Ch.  523,  the 
exercise- of  the  jurisdiction  should  be  regulated  by  a  sound 
discretion,  as  the  circumstances  of  the  individual  case  may 
dictate.  A  resort  to  the  jurisdiction,  to  be  sustained,  must  be 
expedient  "either  because  the  instrument  is  liable  to  abuse 
from  its  negotiable  nature,  or  because  the  defense,  not  arising 
on  its  face,  may  be  difficult  or  uncertain  at  law,  or  from  some 
other  special  circumstances  peculiar  to  the  case."  The  sub- 
scriptions for  stock  are  not  negotiable,  nor,  so  far  as  appears 
from  the  bill,  are  the  notes,  given  for  their  payment.  If  the 
notes  were  negotiable  there  was  evidently  no  reason  to  appre- 
hend their  negotiation  ;  nor  was  there  reason  to  apprehend  a 
delay  of  suit  until  there  was  a  loss  of  evidence  trj  sustain  the 
defense.  The  case,  as  shown  by  the  bill,  is  wanting  in  any 
special  circumstance  rendering  the  preventive  jurisdiction  of  a 
court  of  equity  necessary.  In  any  other  case  of  contracts  in 
writing,  void  for  want  of  consideration,  or  which  may  have 
been  induced  by  fraudulent  representations,  or  which  may  be 
wrongfully  claimed  by  a  party  having  possession  of  them,, 
there  would  be  the  same  reason  as  in  this  case,  for  equitable 
interference.  It  is  better  that  in  cases  of  this  kind,  of  simple 
executory  contracts  for  the  payment  of  money,  in  the  absence 
of  some  special  necessity  for  equitable  interference,  the  parties, 
having  purely  legal  defenses  should  be  remitted  to  a  court  of 
law  to  assert  them. — Ins.  Co.  v.  Bailey.,  13  Wa'll.  616. 

The  error  of  the  chancery  court  is,  in  not  sustaining  the 
demurrer  resting  upon  the  objection,  that  the  appellees  had.  in 
a  court  of  law  a  plain  and  adequate  remedy. 

Reversed  and  remanded. 
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Parsons  v.  \^ood>\  ard. 

Statutory  Heal  Actio?}  in  Nature  of  Ejectment. 

1.  Bill  of  exceptions;  documents  sought  to  he  made  ^art  of,  b^  reference. 
When  a  document  is  sought  to  be  made  a  part  of  a  bill  of  exceptions  by 
reference,  and  not  by  copy,  it  must  be  so  described  by  its  date,  amount, 
parties,  or  other  identifying  features,  that  the  transcribing  officer  can, 
unaided  by  memory,  readily  and  with  certainty  determine,  from  the 
description  itself,  what  document  or  paper  is  referred  to,  without  room 
for  mistake. 

2.  Same;  vjhen  document  referred  to,  sufficiently  identified. — Where  a 
bill  of  exceptions,  taken  on  the  trial  of  a  statutory  real  action  in  the 
nature  of  ejectment,  shows  that  the  plaintiff  clainied  title  through  a 
sherilTs  deed  executed  to  her,  and  that  the  sherifi'  was  examined  as  a 
witness,  and,  while  he  was  on  the  witness'  stand,  a  deed  was  handed  to 
him,  which  he  identified  as  the  deed  executed  by  him  to  the  plaintiff; 
stating  the  date  of  sale,  the  date  and  consideration  of  the  deed,  the 
parties  thereto,  its  subsequent  delivery  to  the  plaintiff,  and  acknowledg- 
ment by  him ;  and  he  further  testified  that  he  never  made  but  the  one 
deed  to  the  plaintiff,  and  no  other  deed  in  regard  to  the  lands  described 
therein ;  all  of  which  is  set  out  in  the  bill  of  exceptions,  with  the  recital 
that  the  deed  was  read  in  evidence,  followed  by  this  language:  "(It  is 
agreed  that  the  clerk  may  here  set  out  said  deed  in  full,  with  its  endorse- 
ments) ;" — held,  that  a  deed  copied  in  the  bill  of  exceptions  by  the  clerk 
as  the  deed  referred  to,  corresix»nding  in  all  particulars  with  it,  was 
sufficiently  identified  and  described  to  preclude  mistake  in  copying,  and 
constituted  a  part  of  the  bill  of  exceptions.  , 

3.  Same;  v^hni  documents  not  sufficiently  identified. — It  was  further 
held  that  other  documentary  evidence,  sought  to  be  made  a  part  of  the 
bill  of"  exceptions  by  reference,  was  not  sufficiently  identified,  and  did 
not,  for  that  reason,  constitute  a  part  of  the  record. 

4.  Deed;  when  self-proving. — A  deed  to  land,  executed  by  a  sheriff 
and  duly  acknowjedged  by  him,  and  recorded  in  the  office  of  the  judge 
of  i)robate  of  the  county  in  which  the  land  lies,  within  twelve  months 
after  its  execution,  is  self-proving,  and  may  be  admitted  in  evidence 
without  proof  of  its  execution. 

5.  Suit  for  recovery  of  lands,  the  separate  estate  of  a  married  ivonian; 
how  brought. — For  the  recovery  of  lands  belonging  to  the  statutory 
separate  estate  of  a  married  woman,  she  must  sue  alone,  and  a  recovery 
can  not  be  had  in  a  suit  brought  by  her  and  her  husband  jointly. 

6.  Same;  when  evidence  of  consideration  of  deed  inadmissible. — Where 
hu.sband  and  wife  sue  jointly  in  ejectment,  or  a  statutory  real  action  in 
the  nature  of  ejectment,  claiming  title  under  a  deed  which,  on  its  face, 
creates  a  statutory  separate  estate  in  the  wife,  they  can  not  be  allowed, 
for  the  purpose  of  showing  that  they  are  entitled  to  a  joint  recovery,  to 
prove  by  parol  evidence,  that  the  purchase-money,  paid  for  the  lands 
sued  for,  belonged  to  the  wife's  equitable  separate  estate. 

Appeal  from  Talladega  Circuit  Court. 
Tried  before  Hon.  LeRoy  F,  Box. 

This  was   a  statutory    real   action  in   the  nature   of    eject- 
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ment,  and  was  brought  by  M.  C.  Woodward,  a  married  woman, 
and  J.  A.  "Woodward,  her  husband,  against  Lewis  E.  Parsons, 
and  others,  his  tenants  in  possession.  The  plaintiffs  and  the 
defendant  Parsons  both  deduced  title  from  one  J.  L,  Elston,  the 
former  claiming  under  a  sale  and  conveyance  made  by  the 
sheriff  of  Talladega  county  to  Mrs.  Woodward,  under  divers 
executions  issued  on  judgments  rendered  against  Elston  in  the 
circuit  court  of  said  county  ;  and  the  latter,  under  a  mortgage 
executed  to  him  by  Elston  on  11th  June,  1867,  a  date  prior  to 
the  time  when  the  executions  against  Elston,  under  which  the 
sale  was  made  to  Mrs.  Woodward,  came  to  the  hands  of  the 
sheriff,  but  after  the  rendition  of  the  judgments,  on  which  the 
executions  were  issued.  The  plaintiffs  attacked  the  validity  of 
this  mprtgage,  on  the  ground  that  it  was  made  with  the  intent 
to  hinder,  delay  and  defraud  Elston's  creditors ;  and  this  and 
the  right  of  the  husband  to  join  in  the  suit  as  a  party  plaintiff 
were  the  principal  points  of  controversy  in  the  low'er  court. 
The  view  taken  by  this  court  of  the  case  made  by  the  record 
renders  it  unnecessary  to  set  out  the  evidence  touching  the 
hona  fides  of  the  mortgage,  or  the  rulings  of  the  court  thereon  ; 
and  the  facts  on  the  other  point  are  sufticiently  indicated  in  the 
opinion. 

It  appears  from  the  bill  of  exceptions,  as  copied  in  the  tran- 
script certified  as  a  return  to  a  writ  of  certiorari  ordered  by  this 
court,  that  much  documentary  evidence  was  introduced  on  the 
trial  of  the  cause  in  the  circuit  court,  including,  among  other 
papers,  the  deed  executed  by  the  sheriff  to  Mrs.  W  oodward,  and 
the  judgments  and  executions  on  which  it  rested,  and  the  mort- 
gage executed  by  Elston  to  the  defendant  Parsons,  none  of 
which  were  copied  into,  but  sought  to  be  made  a  part  of,  the 
bill  of  exceptions  by  reference,  with  statements,  at  the  places 
they  were  intended  to  be  inserted,  in  parentheses,  that  it  was 
agreed  that  the  clerk  might  set  them  out  in  full.  The  recitals 
in  the  bill  of  exceptions  as  to  the  introduction  of  the  judgments 
are  as  follows :  "  The  plaintiffs  offered  the  following  judgments 
[four  in  number]  rendered  in  the  Circuit  Court  of  Talladega 
county,  Alabama,  viz :  1.  John  A.  Winston  tfc  Co.  vs.  J.  E. 
Elston  and  Allen  Elston,  rendered  May  l-lth,  1867,  for  $2018, 
besides  costs,  and  the  summons  and  complaint ;"  and  the  other 
three  judgments  are  similarly  described.  Then  follows,  in  pa- 
renthesis, the  statement,  that  ^  it  is  agreed  that  the  clerk  may 
here  set  out  said  judgments  and  summonses  and  complaints  in 
full."  As  further  recited,  "  the  plaintiffs  then  offered  in  evi- 
dence the  four  following  executions  issued  on  said  judgments,  on 
Oct.  7th,  1867,  and  on  the  same  day  received  by  the  sheriff 
and  levied,  togther  with  all  the  endorsements  thereon,  showing 
levy,  sale  and  return ;"  and  this  recital  is  followed  by  a  state- 
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inent  of  a  similar  agreement  to  the  one  above  noted.  The  facts 
touching  the  introduction  of  tiie  sheriff's  deed  are  given  in  the 
opinion.  The  statement  as  to  tlie  introduction  of  the  mortgage 
rehed  on  by  the  defendants  is  as  follows :  "  The  defendants  then 
[immediately  after  the  plaintiffs  rested  their  case]  offered  in 
evidence  a  mortgage  made  and  executed  by  J.  L.  Elston  to 
Lewis  E.  Parsons.  (Here  it  is  agreed  that  the  clerk  may  set 
out  said  mortgage.)" 

The  portion  of  the  general  charge  of  the  court  which  is  made 
the  subject  of  appellant's  first  exception,  and  is  referred  to  in 
the  opinion,  instructed  the  jury,  in  substance,  as  follows ;  If 
the  jury  believe  from  the  evidence,  that  certain  judgments, 
therein  referred  to,  were  rendered  against  Elston  in  the  Circuit 
Court  of  Talladega  county,  in  this  State,  and  that  executions 
were  issued  thereon,  placed  in  tlie  hands  of  the  sheriff  of  said 
county,  and  by  him  levied  oh  the  lands  in  controversy,  and 
that  he  duly  sold  said  lands  nnder  said  executions,  and  at  the 
sale  J.  A.  Woodward  bid  in  said  lands  as  trustee  for  his  wife, 
and  paid  for  them  out  of  moneys  belonging  to  her  equitable 
separate  estate,  and  received  from  the  sheriff  a  deed,  duly  exe- 
cuted, conveying  said  lands  to  the  wife,  this  discharged  the 
burden  of  proof  which,  in  the  first  instance,  rested  on  the 
plaintiffs,  and  in  the  absence  of  other  evidence,  would  entitle 
them  to  recover. 

Exceptions  were  reserved  by  the  appellant  tu  the  rulings  of 
the  primary  court  on  the  admissibility  of  evidence ;  but,  as  the 
rulings  thereon,  discussed  by  this  court,  are  sufficiently  indi- 
cated in  the  opinion,  and  the  other  rulings  are  only  passed  on 
in  a  general  way,  without  particularizing,  or  discussing  the 
principles  on  wliicli  they  rest,  a  statement  of  them  here  is  not 
deemed  necessary.  The  appellant  also  reserved  exceptions  to 
charges  given  at  the  instance  of  the  appellees,  and  to  charges 
asked  by  him  and  refused ;  but,  as  they  are  not  }>a8sed  on  by 
this  court,  they  are  also  omitted. 

The  rulings  on  the  admissibility  of  evidence,  and  the  charges 
given  and  refused  are  here  assigned  as  eri'or. 

BowDEN  cV:  Knox,  John  T.  Hkflin  and  Tnos.  11.  Waits,  sr., 
for  appellant.  (1)  The  following  aiithorities  cited  and  discussed 
on  appellees'  motion  to  strike  out  and  reject  what  purports  to 
Ixi  the  documentary  parts  of  thcLbill  of  exceptions :  (rmiing- 
Um  V.  Jon£s,  37  Ala.  24(>;  Powell  on  Appellate  Proceedings, 
p.  233,  §  33rt;  WmhhiyUm.  Mutual  Ins.  Co.  v.  IteiiL  20  Ohio, 
St.,  p.  207;  iMoiiey  v.  Buah^  Minor,  413;  Bank  v.  Mosdey,  19 
Ala.  p.  223 ;  Brculley  v.  ■  Andress.,  30  Ala.  p.  82 ;  Fanner  v. 
Wilson,  34  Ala.  p.  77 ;  Tuscakfosa  county  v.  Logan.,  50  Ala. 
503 ;  Spencer  v.  Pilchei',  8  Leigh,  565 ;  John^mnj  v.  Wciie)'- 
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fm^d,  15  Vt.  692  ;  Doe.  evidmi.  Stark  v.  Gildart,  5  How.  (IVliss.) 
p.  618;  A.  (J&  N.  R.  R.  Co.  v.  Wagner,  19  Kans.  335;  Har- 
man  v.  Chandler,  3  Iowa,  152;  Rule  17,  Code  of  1876,  p.  156; 
Code  of  1876,  §  3109.  (2)  The  sheriff's  deed  conveys  the 
lands  to  Mrs.  Woodward  l)y  name,  without  any  trust  or  qualifi- 
cation. Without  doubt,  on  its  face,  the  deed  conveys  to  her  a 
statutory    separate    estate. — Shm't    v.    Battle,    52   Ala.    456; 

Wheeler  v.  Walker,  64  Ala.  560,.  (3)  It  is  too  clear  to  admit 
of  dispute,  that  husband  and  wife  can  not  join  in  a  suit  to 
recover  the "  corjrfis  of    the  wife's  statutory    separate  estate. 

Wilkinsv.  Judge,  14  Ala.  135;  Walker  v :  Fenner,1%  Ala.  367. 
(4)  The  fact  that  the  money  which  paid  for  the  land  was  the 
equitable  separate  estate  of  the  wife,  can  make  no  difference, 
])ecause  the  deed,  vesting  the  title  of  the  land  in  the  wife  as 
her  statutory  estate,  must  control  in  a  court  of  law,  whatever 
may  be  her  rights  in  a  court  of  -ecjuity. —  Wheeler  v.  Walker, 
64  Ala.  560. 

Sam'l  F.  Rice,  contra.  (1)  On  motion  to  strike  oiit  and 
reject  what  purports  to  be  the  documentary  parts  of  the  bill  of 
exceptions,  the  following  authorities  cited  and  discussed  :  Bank 
V.  Moseley,  19  Ala.  222;  Looney  v.  Bush,  Minor,  413;  Stodder 
V.  Grants  28  Ala.  416  ;  Garlingtmi  v.  Jones,  37  Ala.  240  ;  Tus- 
caloosa Co.  V.  Logan,  50  Ala.  503;  Strawhridge  v.  The  State, 
48  Ala.  308;  Clements  v.  Taylor,  65  Ala.  363;  Boswell  v.  The 
State,  63  Ala.  307;  J^ftwitch  v.  Lecanu,  4  Wall.  187;  Mc- 
Crarey  v.  Remson,  19  Ala.  435;  Carroll  v.  Pathkiller,  3  Port. 
283;  The  State  v.  Bohan,  19  Kansas,  28;  A.  tfc  N.  R.  R.  Co. 
V.  Wagner,  Ih.  335;  Hill  v.  Ilolloway,  52  Iowa,  678;  Ilar- 
man  v.  Stange,  62  Ga.  167;  Hallam  v.  Jacks,  11  Ohio  St.  692; 
Carey  v.  McDougald;  25  Ala.  109 ;  Austin  v.  Rodman,  1 
Hawks,  76 ;  Reid  v.  Kelly,  1  Dev.  313 ;  Tisdale  v.  Gandy,  1 
Hawks,  282  ;  Rolate?'  v.  Rolater,  52  Ala.  Ill ;  Kerley  v.  Vann, 
52  Ala.  7;  J^armer  v.  Wilson,  34  Ala.  75;  Sidener  v.  Davis, 
69  Ind.  342;  Woollen  v.  Wishmier,  70  Ind.  114;  Kimhall  v. 
Jjoomis,  62  Ind.  201.  (2)  In  the  action  of  ejectment,  or  its 
statutory  substitute,  no  special  pleading  is  essential ;  and  if  two 
persons  appear  therein  as  ])laintitfs,  they  are  entitled  to  recovei". 
if  the  evidence  proves  that  they  were  and  are  husband  and 
wife,  and  that  fheir  right  and  interest  are  such  as  entitle  them 
to  join  as  plaintiff's,  and  as  such  joint  plaintiffs  to  recover  the 
land  sued  for,  and  the  damages  usual  in  such  cases.  The  evi- 
dence shows  that  it  was  proper  that  the  husband  and  wife 
should  sue  in  this  case. — Pickens  v.  Oliver,  29  Ala.  528. 

STONE,  J. — The  present  suit  was  brought  by  Woodward 
and  wife,  and  is  a  statutory  real  action  for  the  recovery  of  the 
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lands  described  in  the  complaint.  The  onus,  as  in  all  other 
cases,  was  on  the  plaintiffs  to  show  at  least  2i  prima  facie  right 
to  recover.  Showing  that,  they  could  rest,  and  the  onus  would 
then  be  shifted,  and  the  defendant  would  be  required  to  rebut, 
or  overturn  that  prima  facie  case.  The  plaintiffs  recovered 
below,  and  the  defendant  appeals.  On  him  rests  the  burden 
of  showing  the  circuit  court  erred  to  his  prejudice.  The  errors 
assigned  are  all  based  on  a  bill  of  exceptions  signed  by  the 
presiding  judge.  Much  of  the  testimonj'  was  documentary, 
and  a  motion  is  here  made  by  the  appellees  to  strike  out  and 
reject  what  purports  to  be  the  documentary  parts  of  the  bill  of 
exceptions,  because,  not  being  copied  in  the  bill  when  it  was 
signed,  it  is  claimed  that  they  are  not  sufficiently  described  and 
identified  in  the  paper  which  bears  the  judge's  signature,  to 
authorize  their  insertion.  "When  the  bill  was  signed,  it  did 
not  contain  the  documentary  proof,  copied  in  extenso.  There 
w^as  a  manifest  attempt,  in  the  body  of  the  bill,  to  so  refer  to 
them,  that  the  clerk  could  copy  them  at  the  proper  places. 
Was  this  done  with  sufficient  particularity  ? 

It  is  a  rule,  and  the  only  safe  one,  that,  in  judicial  pro- 
ceedings, nothing  is  to  be  left  to  unrecorded  memory.  The 
record  must  speak  by  and  for  itself,  without  the  aid  of  oral 
proof,  or  human  recollection.  Such  is  the  rule  as  to  amend- 
ments nunc  pro  tunc. — 1  Brick.  Dig.  78-9.  Recitals  of  record 
are,  therefore,  conclusive,  and  are  not  open  to  disproof  by  any 
testimony'  that  is  not  itself  a  record,  or  qua^i  a  record. — Des- 
londe  V.  DarringUm,  29  Ala.  92.  And  the  officer's  recollection 
of  what  took  place  can  not  aid  an  imperfect  record. — McDou- 
(jald  V.  Dougherty,  39  Ala.  409.  The  record  must  be  so 
complete,  that  a  succeeding  officer,  coming  into  the  place  of 
the  one  before  whom  the  business  was  transacted,  can  not 
reasonably  mistake  what  was  done.  Applying  this  rule  to  a 
bill  of  exceptions,  when  a  document  is  sought  to  be  made  a 
part  of  it  by  reference,  and  not  by  copy,  it" must  be  so  described 
that  a  succeeding  clerk  can  readily  and  with  certainty  know 
what  document  or  paper  is  referred  to,  without  room  for  mis- 
take. Speaking  on  this  subject,  this  court,  at  an  early  day,  said, 
the  reference  must  "  so  describe  the  paper  by  its  date,  amount, 
parties,  or  other  identifying  features,  as  to  leave  no  room  for 
mistakes  in  the  transcribing  officer." — Looney  v.  Bush,  Minor, 
413.  That  rule  has  been  ever  since  strictly  adhered  to  in  this 
court. — Pearce  v.  (Elements,,  at  this  term  {ante,  p.  256],  which 
collects  the  authorities,  and  reviews  them.  We  will  follow  the 
rules  there  laid  down. 

The  plaintiffs,  as  the  testimony  independent  of  the  deed 
tends  to  show,  derived  title  to  the  land  through  a  sheriff's  sale 
and  conveyance,  made  January  6th,  1868.     Tlie  recitals  in  the 
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bill  of  exceptions  tending  to  describe  and  identify  the  deed, 
are  as  follows":  The  sheriff  had  been  sworn  as  a  witness,  and 
was  on  the  stand.  "  A  paper  was  here  handed  to  the  witness, 
and  he,  continuing  to  testify,  said  :  '  This  is  a  deed  executed  by 
me  as  sheriff  to  Minerva  C.  Woodward.  The  lands  were  sold 
on  Monday,  January  6th,  1868,  for  $4000  to  Minerva  C.  Wood- 
ward, that  sum  having  been  bid  for  them  by  Joseph  A. 
Woodward  as  trustee  for  her.  .  .  I  made  this  deed,  and 
made  but  the  one  to  Mrs.  Woodward.  I  made  none  to  Joseph 
A.  Woodward.  I  made  the  deed  on  the  day  of  the  sale,  and 
before  midnight.  The  sale  was  made  about  12  o'clock,  on 
Monday,  January  6th,  1868,  and  between  then  and  midnight  I 
made  the  deed,  thgugh  I  can't  say  exactly  when.  The  deed  is 
the  only  writing  about  the  sale  of  the  lands  I  ever  made.  I 
delivered  this  deed  to  Joseph  A.  Woodward  on  April  2nd, 
1868.  .  .  I  never  saw  it  any  more  till  I  acknowledged  its 
execution,  which  was  some  time  after  the  delivery  of  the  deed 
to  Woodward.'  "  The  language  of  the  bill  of  exceptions  as  to 
this  deed  is  as  follows :  "(It  is  agreed  that  the  clerk  may  here 
set  out  said  deed  in  full,  with  its  indorsements.)"'  The  deed 
copied  by  the  clerk  as  the  deed  referred  to,  bears  the  name  of 
the  sheriff  as  grantor,  is  made  to  Minerva  C.  Woodward,  dated 
January  6th,  1868,  has  a  certificate  in  due  form  of  law  made 
by  a  justice  of  the  peace,  certifying  the  acknowledgment  before 
him,  April  20,  1868,  and  another  certificate  of  same  date  b}' 
the  probate  judge,  that  the  deed  was  filed  with  him  for  record. 
The  lands  described  in  the  deed  embrace  the  lands  sued  for  in 
this  action.  Now,  the  sheriff  in  his  testimony  describes  the 
deed  by  its  date,  parties  and  consideration,  as  tlie  same  appear 
in  the  deed  itself ;  says  he  never  made  but  the  one  deed  to  Mrs. 
Woodward,  and  no  other  deed  in  regard  to  these  lands  ;  says 
he  acknowledged  its  execution  some  time  after  April  2nd,  1868  ; 
and  the  deed  when  produced  contains  two  official  certificates, 
giving  strong  confirmative  evidence  of  its  genuineness.  We 
think  this  deed  is  sufiiciently  identified  iand  described  to  pre- 
clude mistake  in  copying.  The  sheriff's  deed  must  be  regarded 
as  a  part  of  the  bill  of  exceptions;  but  none  of  the  other 
documents  are  sufiiciently  described  to  let  them  in. 

The  deed,  we  have  said,  bears  date  .lanuary  6,  1868.  The 
certificate  of  acknowledgement  bears  date  April  20, 1868.  As 
the  deed  has  no  subscribing  witness,  it  was  inoperative  as  a 
title  until  it  was  acknowledged.  Being  received  for  record  in 
the  probate  office  in  less  than  twelve  months  after  its  execution, 
it  became  self-proving. — Code  of  1876  g.  2154.  The  circuit 
court  did  not  err,  either  in  admitting  the  deed  in  evidence  as 
self-proving,  or  in  allowing  proof  of  its  execution  bv  the 
23 


354  SUPREME  CO  [JET  [Dec.  Term, 

[Parsons  v.  Woodward.] 

maker,  for  there  was  no  gnbscribing  witness,  and  the  testimony 
was  at  most  redundant. 

Courts  of  law  regard  only  legal  titles  to  land,  and  can  give 
no  consideration  to  equitable  rights.  Hence,  no  matter  what 
the  strength  of  plaintiff's  equitable  rights  may  be,  the  plaintiff, 
in  such  action  as  this,  can  not  recover. —  Yon  v.  FUim,  34  Ala. 
409 ;  1  Brick.  Dig.  627,  §§  33,  34 ;  SlciugJiter  v.  McBride,  69 
Ala.  510.  And  where  two  sue  jointly,  both  must  be  entitled  to 
recover,  or  neither  can. — Schaffer  v.  Lavretta,  57  Ala.  14. 

The  chief  link  in  the  title  of  plaintiffs  is  the  deed  made  by 
Shouse,  the  sheriff,  to  Minerva  C.  Woodward,  a  married  woman, 
and  to  her  heirs  and  assigns.  It  contains  no  words  qualifying 
her  title,  nor  excluding  her  husband's  luarital  rights.  This 
deed,  as  we  have  seen,  was  executed  in  1S68,  and  on  its  face 
conveyed  to  her  a  statutory  separate  estate,  under  our  statutes 
known  as  the  woman's  law. — Code  of  1876,  §  2705.  In  suits 
for  such  property,  the  wife  must  sue  or  be  sued  alone. — Ih.  § 
2892.  Now,  inasmuch  as  the  plaintiff,  in  a  statutory  real 
action,  must  recover  on  the  strength  of  his  own  title,  it  follows 
that  he  must  show  a  j[>r??>^<'«  facie  right  to  recover,  in  the  very 
action  he  is  pro&ecuting,  before  the  dxjfendant  need  offer  any 
]>roof.  The  most  that  can  be  affirmed  of  plaintiffs'  proof  is, 
that  it  shows  a  j[)?*?*w?a  facie  right  in  Mrs.  Woodward  to  main- 
tain the  action,  and  no  right  whatever  in.  her  husband.  In 
fact,  it  shows  on  its  face  that  he  has  no  title,  legal  or  equitable, 
in  or  to  the  lands  sued  for.  Governed  by  the  face  of  the  deed, 
he  should  not  have  joined  as  a  plaintiff,  and  his  joinder  was 
fatal  to  Mrs.  Woodward's  right  to  recover. — Schojf'er  v.  Lavretta, 
Hujjra.  Nor  could  there  be  a  joint  recovery  on  Mr.  Wood- 
ward's prior  possession.  So  far  as  that  furnished  evidence  of 
a  right  to  sue,  it  tended  to  show  title  in  Mr.  Woodward  alone, 
and  none  in  Mrs.  Woodward. 

IJnt  plaintiffs  offered  to  prove,  and  were  permitted  to  prove, 
that  the  consideration-money  with  which  the  land  was  pur- 
chased, was  of  the  erjuitable  separate  estate  of  Mrs.  Woodward. 
This,  we  suppose,  with  the  intent  of  showing  that  the  two  had 
the  right  to  maintain  the  action  jointly.  We  need  not  announce 
what  would  have  Iteen  the  effect  of  such  proof  on  tiie  question 
of  parties  plaintiff,  if  the  proof  had  been  legal.  The  claim  of 
plaintiffs  resting  on  a  title  deed  which,  on  its  face,  showed  that 
Mrs.  Woodward  should  sue  alone,  it  was  not  permissil)le  to 
vary  the  terms  of  the  deed  by  oral  proof,  and  thus  show  that, 
in  fact,  another  should  be  joined  witii  her  in  tiie  action.  A 
plaintiff's  right  of  recovery  can  not  l)e  establisiied  in  this  way. 
You  V.  Fli7)7i,  fiiqrrai  Slawjhter  v.  McBnde^  Hunra. 

In  what  we  have  said  above,  we  wish  not  to  be  misunder- 
stood. If  any  question  could  have  properly  been  raised  in  the 
Vol.  I, XXIII. 
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court  below,  affecting  the  hmia  fides,  as  against  creditors,  of 
Woodward's  course  in  having  tlie  title  placed  in  his  wife,  then 
proof  that  the  consideration  either  did  or  did  not  move  from 
her  would  have  been  admissible.  This  question,  however, 
could  only  be  raised  by  or  against  creditors  of  Woodward, 
seeking  to  condemn  the  property  as  his.  So  far  as  the  appel- 
lant is  concerned,  it  is  immaterial  whether  the  consideration 
moved  from  Mr.  or  Mrs.  '■  oodward.  The  material  inquiry 
was,  whether  there  was  a  sutHcient  consideration  to  make  a 
prh/ia  facie  case.  The  real  contention  was  between  Mrs. 
Woodward  as  a  purchaser,  claiming  in  the  right  of  creditors  of 
Elston,  whose  rights,  she  asserts,  had  been  transferred  to  her  by 
the  sheriff's  sale  and  conveyance,  and  the  rights  of  Mr.  Parsons 
as  a  mortgagee,  whose  title  accrued  after  the  debts  were  con- 
tracted, under  which  Mrs.  Woodward  claimed.  In  such  issue, 
as  we  have  said,  it  was  immaterial  whether  the  sheriff's  deed 
should  have  been  made  to  Mr.  Woodward,  or  Mrs.  Woodward. 
That  did  not  and  could  not  affect  Mr.  Parsons'  rights  of' 
defense.  These  were  the  same  in  each  case.  In  either  event, 
the  onus  would  be  cast  on  the  latter  to  prove  his  mortgage  had 
a  valuable  and  sufficient  consideration.  In  either  event,  his 
mortgage  would  be  open  to  attack  for  fraud,  bad  faith,  or 
secret  trust,  if  made  out.  All  we  mean  to  affirm  is,  that  in 
such  an  action  as  this,  founded  on  documentary  title,  it  is  not 
permissible  to  aid  the  plaintiffs'  title  by  oral  proof  of  an  equity, 
unless  the  nature  of  the  adversarj'  claim  is  such  that  the  hmia 
Jides  with  which  such  title  was  acquired  can  be,  or  is  in  issue. 
And  so,  when  the  legal  title  is  shown  to  be  in  one  of  two 
plaintiffs  in  an  action  for  the  recovery  of  land,  it  is  not  per- 
missible to  show,  by  parol  proof  of  the  consideration,  that 
another  may  be  joined  as  plaintiff. 

Under  these  rules,  the  testimony  introduced  by  plaintiffs 
tending  to  show  the  source  from  which  the  money  was  derived, 
with  which  the  lands  were  purchased,  was  irrelevant,  and 
should  have  been  excluded.  Mrs.  Woodward  alone  had  the 
legal  right  to  sue  on  the  title  she  put  in  evidence.  And  that 
part  of  the  general  charge,  which  summarizes  the  main  features 
of  plaintiffs  case,  and  is  made. the  subject  of  appellant's  first 
exception,  should  not  have  been  given.  It  affirms  that  if  the 
facts  therein  postulated  be  found  to  exist,  this  would  discharoje 
the  burden  ot  proof  which  in  the  first  instance  rested  on  the 
plaintiffs.  In  other  words,  that  this  would  show  2ip7n7na  facie 
right  to  recover  in  this  action.  It  would  show  a  pi'ima  facie 
right  to  recover  in  a  suit  by  Mi*s.  Woodward  alone.  It  showed 
no  such  right  to  recover  by  the  two  suing  jointly. 

The  charges  given  at  the  instance  of  plaintiff's,  and  excepted 
to,  and  the  charges  asked  by  defendant  and  refused,  are  not  so 
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presented  that  we  can  consider  them.     In  the  other  ruHngs- 
on  the  admissibility  of  testimony,  we  find  no  error. 
Reversed  and  remanded. 


MeadoAvs  v,  Meado^vs. 

Application  hy  Admini8^rat(yr  for  Sale  of  Decedenfs  Lands 
for  the  pay  vient  of  Debts. 

1.  Application  for  Kule  of  decedent' x  lands;  necessary  averments. — In  a 
petition  to  the  probate  court  by  an  administrator  for  tlie  sale  of  a  dece- 
dent's lands,  for  the  payment  of  debts,  or  for  distribution,  if  the 
decedent  left  a  will,  that  fact  should  be  averred,  and  also  the  names  of 
the  several  devisees;  and  if  the  widow  is  one  of  the  devisees,  and  she. 
has  dissented  irom  the  will,  these  facts  should  also  be  stated. 

2.  t^aine;  proof  of  dissent  by  widow  from  will. — Facts  within  the  mere 
knowledge  of  a  judge,  unless  of  such  a  character  as  come  within  judicial 
cognizance,  can  not  be  considered  as  part  of  the  testimony  in  a  cause, 
unless  offered  in  evidence,  or  admitted  in  the  pleadings ;  and  hence,  it 
is  error  for  the  probate  court,  on  the  trial  of  an  application  by  an  admin- 
istrator for  the  sale  of  a  testator's  lands,  to  consider  as  evidence  the 
widow's  dissent  from  the  will,  unless  it  is  actually  introduced,  although 
it  is  on  file  in  said  court  as  one  of  the  papers  connected  with  tlie  admin- 
istration of  the  estate. 

3.  Same;  when  averments  sufficient. — Where  an  ajjplication  by  an 
administrator  to  the  probate  court  for  the  sale  of  a  decedent's  lands  for  the 
payment  of  debts  avers  the  amount  of  the  debts*  due  by  the  estate,  and 
tlie  fact  that  there  is  no  personal  property  belonging  to  the  estate,  the 
logical  deduction  follows  that  the  personal  property  is  insufficient  for  the 
payment  of  debts,  and,  therefore,  a  sale  of  the  lands  is  necessarj' ;  and 
while  it  is  better  to  allege  such  inference,  the  failure  to  do  so  does  not 
render  the  application  demurrable. 

Appeal  from  Lee  Probate  Court. 

Tried  before  Hon.  James  K.  Edwards. 

This  was  an  apphcation  by  W.  K.  Meadows,  describing  him- 
self as  the  ''  administrator  with  the  will  annexed  of  Isham 
Meadows,  deceased,"  for  the  sale  of  lands  belonging  to  said 
estate  for  the  payment  of  debts.  The  application  avers  tliat 
"  the  estate  of  said  Isham  Meadows  is  owing  debts  to  the  amount 
of  thirteen  thousand  one  liundred  and  twenty-five  50-100  dol- 
lars, tiiat  there  is  no  personal  property  belonging  to  said  estate, 
and  that  the  will  of  said  decedent  gives  no  power  to  sell  the 
lands  of  said  estate  for  the- payment  of  said  debts;  that  the  lands 
of  said  estate,  which  it  is  desirable  to  sell  for  the  payment  of  the 
debts  thereof  are  the  following,"  giving  a  ])articular  description 
thereof ;  and  "that  the  devisees  under  said  will  of  Isham  Meadows 
are  the  following,  to-wit:  W.  K.  Meadows,  1>.  F.  Meadows,  T, 
Vol.  i.xxni. 
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C.  Meadows  and  J.  B.  Meadows,  all  of  whom  are  over  the  age  of 
twenty-one,"  etc.  It  is  prayed  that  the  lands  be  sold  "  subject 
to  the  widow's  dower."  It  is  -not  averred  that  the  decedent 
left  a  will,  or  a  widow,  or  that  the  widow  was  a  devisee,  or  .that 
she  had  dissented  from  the  will.  Three  of  the  devisees  named 
in  the  application  appeared  and  demurred  to  the  application,  on 
the  grounds  that  it  did  not  appear  therefrom  (1)  that  the  said 
Isham  Meadows  died  seized  and  possessed  of  the  lands  described ; 
(2)  or  that  he  left  a  last  will  and  testament ;  (3)  or  that  such  will 
had  l)een  admitted  to  probate ;  (4)  or  that  said  lands  had  been 
disposed  of  by  will ;  (5)  or  that  said  defendants  took  any  interest 
in  said  lands ;  (6)  or  that  it  was  necessary  to  sell  said  lands  for 
the  payment  of  debts  ;  (7)  or  that  said  defendants  were  the  only 
persons  interested  in  said  lands ;  (8)  or  whether  or  not  said 
decedent  left  any  widow.  The  court  overruled  the  demurrer, 
and  said  parties  "  then  took  issue  on  said  i)etition." 

On  the  trial  the  will  of  Isham  Meadows  and  the  probate 
thereof  were  read  in  evidence.  By  the  will  the  testator  be- 
(pieathed  all  of  his  real  and  personal  property  to  his  wife, 
Martha  Meadows,  to  have,  hold  and  control  during  her  natural 
life.  Then  follows  devises  and  legacies  to  his  children,  the 
parties  named  in  the  application  as  devisees,  to  take  effect  on 
the  death  of  his  wife.  After  setting  out  the  depositions  of  two 
witnesses  examined  for  the  purpose  of  proving  the  necessity 
of  the  sale,  etc.,  the  bill  of  exceptions  proceeds:  "  This  was  all 
the  evidence  in  the  cause,  except  the  iiles  in  the  court  in  the 
matter  of  the  administration  of  the  estate  of  Isham  Meadows, 
deceased,  show  that  the  widow  dissented  from  his  said  M'ill,  but 
no  evidence  of  that  fact  was  offered  on  the  trial  of  this  cause, 
though  the  court  considered  all  the  files  in  the  matter  of  said 
estate  as  in  evidence ;  and  thereupon  the  court  made  the  order 
of  sale  as  shown  by  the  record,  and  the  defendants  excepted." 

The  overruling  of  the  demurrer  to  the  application,  and  the 
decree  of  sale  rendered  are  here  assigned  as  error. 

J.  M.  CniLTON,  for  appellants. 

W.  H.  Barnes,  contra. 

SOMERVILLE,  J. — The  judgment  of  the  probate  court  in 
the  present  case  must  be  reversed.  The  widow  of  the  testator, 
Martha  Meadows,  was  a  devisee  under  his  will,  and  seems  to 
have  dissented  from  its  provisions  within  the  period  allowed  by 
statute.— Code,  1876,  §^  2292-93.  The  application  of  the 
administrator  sliould  liave  alleged  the  fact  of  her  being  a  devisee, 
and  of  her  subsequent  dissent,  so  that  the  allegations  and  proof 
.would  correspond.     Petitions  of  this  character  for  the  sale  of  a 
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decedent's  lands,  either  for  payment  of  debts  or  for  distribution, 
must  give  the  names  of  all  the  heirs,  or  devisees,  with  their 
places  of  residence. — Code,  5$  2450. 

There  was  no  legal  evidence  of  the  widow's  dissent  from  the 
will.  It  is  stated  in  the  bill  of  exceptions  that  no  evidence  of 
such  dissent  was  offered  by  either  party,  but  that  the  court 
considered  all  the  papers  connected  with  the  administration  a& 
in  evidence,  and  that  these  files  showed  such  dissent.  This  was 
clearly  error.  Unless  the  record  of  Mrs.  Meadow's  dissent  from 
her  husband's  will,  which  the  statute  requires  to  be  in  writings 
had  been  formally  introduced  as  evidence  in  the  trial,  the  court 
had  no  right  to  consider  it  as  a  factor  in  controlling  its  judg- 
ment. If  introduced,  the  contestants  may  have  interposed 
some  legal  objection  to  it.  Facts  within  the  mere  knowledge 
of  a  jndge,  unless  of  such  a  character  as  come  Avithin  judicial 
cognizance,  are  not  to  be  considered  as  a  part  of  the  testimony  in 
a  cause,  unless  offered  in  evidence,  or  admitted  in  the  pleadings. 

The  application  avers  the  amount  of  the  debts  due  by  the 
estate,  and  the  fact  that  there  was  no  personal  property.  The 
logical  deduction  followed  that  the  personal  property  was  in- 
sufficient for  the  payment  of  debts,  and  therefore  a  sale  of  the 
lands  was  necessary.  It  would  have  been  more  intelligible  to 
have  alleged  such  inference,  but  tlie  failure  to  do  so  was  clearly 
no  ground  for  demurrer.  Facts,  and  not  mere  inferences,  argu- 
ments or  deductions,  are  required  to  be  alleged  in  pleadings 
under  the  Code  as  well  as  at  common  law,  although  the  strict- 
ness of  the  ancient  rule  has  been  greatly  relaxed. — Quarles  v. 
Caniphell,  Adm'r^  72  Ala.  (54. 

Whether  the  averment,  that  ''  the  lands  of  the  estate  are  the 
following"  (describing  them),  is  tantamount  to  an  averment  that 
the  testator  died  seized  of  such  lands, .  need  not  be  decided,  as 
the  objection,  if  well  taken,  is  amendable. 

The  application  was  further  defective  in  failing  to  aver  the 
fact  that  the  decedent  left  a  will.  The  statement  of  who  are 
devisees- is  only  inferential  and  descriptive. 

There  is  nothing  in  the  other  objections  urged  by  the  appel- 
lants. The  facts  necessary  to  be  stated  and  proved,  in  an 
application  made  by  an  administrator  or  executor  for  the  sale 
of  the  lands  of  a  decedent's  estate  for  the  payment  of  debts, 
are  mentioned  in  the  case  of  Quarles  v.  Camjmell,  Adm^r,  supra^ 
where  the  whole  subject  is  fully  discussed,  and  need  not,  there- 
fore, be  here  again  reviewed  at  length. 

The  judgment  of  tlie  probate  court  is  reversed  and  the  cause 
remanded. 
Vol.  lxxiii. 
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Doe,  ex  clem.  3Iills  <&  Hooper  v.  Clay- 
ton et  al. 

Ejectment. 

1.  Rigid  of  plaintiff'' in  ejectment  to  recover  on  prior  possession. — A 
plaintiff  in  ejectment,  without  proof  of  documentary  title,  establishes  a 
prima  facie  right  of  recovery,  by  showing  prior  possession  under  claim 
of  title,  or  by  the  exercise  of  acts  of  ownership,  through  himself  or  ten- 
ants ;  but  if,  in  such  case,  he  fails  to  show  such  prior  possession,  he  has 
no  right  to  recover  even  against  a  naked  trespasser. 

2.  Statute  of  limitations  under  purchase  at  tax-sale;  ichen  a  bar  to 
ejectment. — If  a  defendant  in  ejectment  took  possession  of  the  lands  sued 
for,  either  by  himself  or  by  his  tenants,  under  a  tax-deed  executed  in 
1872,  or,  if  having  previously  taken  possession,  he  continued  therein  un- 
der the  deed,  and  the  possession  was  under  claim  of  right  in  himself,  and 
not  for  or  under  another,  then  such  possession  put  the  statute  of  limita- 
tions in  motion  in  his  favor  from  the  date  of  his  possession  under  the 
deed  ;  and  if  that  possession  continued  for  five  years  before  the  suit  was 
commenced,  it  is  a  complete  bar  to  the  action,  without  reference  to  the 
regularity  of  the  proceedings  under  which  the  lands  were  assessed  or 
sold. 

3.  Same;  when  possession  not  intercepted  so  as  to  prevent  the  bar  of  the 
statute. — The  possession,  in  such  case,  is  not  intercepted  so  as  to  prevent 
the  completion  of  the  bar  of  the  statute,  by  the  fact  that  the  purchaser  at 
the  tax-sale  died  in  less  than  five  years  after  he  had  obtained  his  deed, 
having,  before  his  death,  convejed  the  lands  to  an  infant  child,  who  con- 
tinued in  minority  until  the  commencement  of  the  suit,  without  a  guar- 
dian, and,  after  his  death,  the  widow,  the  mother  of  the  infant  grantee, 
administered  on  the  estate  of  the  deceased  purchaser,  and  continued  to 
exercise  control  of  the  lands,  receiving  the  rents  from  the  same  tenants 
who  had  first  acquired  possession  as  tenants  of  the  deceased  purchaser. 

4.  Same;  attornment  by  tenants;  when  not  necessary. — If,  in  s,uch  case, 
the  tenants  entered  originally  under  the  purchaser  at  tax-sale,  and  held, 
under  him  when  he  conveyed  the  lands,  there  was  no  necessity  for  at- 
tornment ;  but  their  continuing  in  possession  afterwards  under  a  lease  or 
right  to  occupy,  ac(iuired  from  the  purchaser  in  his  life-time,  converted 
them  into  tenants  of  the  then  holder  of  the  purchaser's  title,  whether 
that  holder  was  heir,  devisee  or  grantee,  without  attornment. 

5.  Same;  what  not  competent  proof  of  possession. — Possession  of  land 
is  a  fact,  and  must  be  proved  as  other  facts  are  proved,  b\'  legal  evi- 
dence ;  and  neither  unsworn  statements  of  past  transactions,  nor  decla- 
rations by  the  person  whose  possession  is  sought  to  be  established,  of 
the  purpose  for  which  he  was  going  on  the  land,  are  admissible  in  proof 
of  it. 

6.  When  testimony  of  witness' shown  to  be  illegal  by  cross-examination. 
When,  on  direct  examination,  a  witness  te-stifies  to  a  fact  relevant  to  the 
issues  in  the  cause,  but,  on  cross-examination,  it  is  shown  that  he  had 
no  personal  knowledge  of  the  fact,  his  testimony  touching  the  existence 
of  such  fact  should,  on  motion,  be  excluded  from  thejury. 
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Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  action  of  ejectment  by  tiie  appellant  against  the 
appellees,  and  was  commenced  on  17th  Mai-ch,  1S79.  The 
defense  relied  on,  and  the  facts  disclosed  by  the  evidence,  neces- 
sary to  an  understanding  of  the  points  decided,  are  sufficiently 
stated  in  the  opinion. 

One  of  the  witesses  examined  on  behalf  of  the  appellees, 
who  had  testified  that,  eight  or  nine  years  before  the  trial  he, 
oil  the  request  of  A.  R.  Lyon,  went  with  Lyon  to  the  lands 
sued  for,  was  allowed  by  the  court,  against  the  appellant's 
objection,  to  further  testify  that  said  Lyon,  in  asking  witness  to 
go  with  him,  told  witness  that  he  was  going  there  to  renew  his 
contracts  with  his  tenants  for  another  year;  and  to  this  ruling 
the  appellant  excepted.  He  also  reserved  an  exception  to  the 
ruling  of  the  court,  allowing  another  witness  to  testify  that,  in 
1871,  a  brother  of  A.  R.  Lyon,  while  hauling  cotton  in  a  wagon 
in  a  public  road  about  one  mile  from  the  lands  sued  for,  told 
witness  that  the  cotton  in  the  wagon  was  rent  cotton,  which  he 
had  collected  from  tenants  on  said  lands  for  A.  R.  Lyon.  The 
facts  on  which  the  other  rulings  of  the  circuit  court  on  the 
admissibility  of  evidence,  so  far  as  passed  on  by  this  court,  are 
based,  are  siifficiently  indicated  in  the  opinion. 

G.  D.  <fe  G.  W.  Hooper,  and  J.  M.  Chilton,  for  appellant. 

W.  H.  Barnes,  contra. 

STONE,  J. — The  plaintiff  claims  title  under  two  demises; 
first,  from  Mills,  and  second,  from  Hooper,  He  offered  no 
documentary  title  in  either.  He  alleges,  and  offers  some  proof 
tending  to  show  acts  oi  ownership,  or  of  possession,  dating  be- 
fore any  claim  asserted  by  the  defendants,  or  by  Lyon,  under 
whom  they  claim.  The  precise  form  in  which  he  seeks  to 
establish  this  prior  possession  is,  that  as  agent,  or  conditional 
purchaser  from  Mills,  he  placed  tenants  on  the  land,  had  im- 
provments  made,  and  that  these  tenants  continued  to  occupy 
under  him  until  the  present  action  was  brought — some  ten 
years  after  the  alleged  taking  of  possession.  The  testimony  on 
the  question  is  by  no  means  harmonious.  Theie  is  testimony 
tending  to  show  that  Lyon  first  took  possession,  and  had  the 
improvements  made,  and  that  his  tenants,  entering  under  him, 
have  had  possession  ever  since.  This  presents  a  question  of 
inquiry  for  the  jury.  If  the  proof  establishes  the  plaintiff's 
phase  of  the  question,  thus  showing  prior  possessiou  under 
claim  of  title,  or  by  exercising  acts  ot  ownership  through  him- 
self or  tenants,  then  he  showed  a  prijna  facie  riglit  of  recovery. 

Vol,  Lxxin. 
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1  Brick.  Dig.  627,  §§  40,  41 ;  Andersoji  v.  Melear,  56  Ala.  621. 
If  the  testimony  fails  to  show  such  prior  possession,  then  plain- 
tiff has  no  right  to  recover,  even  against  a  naked  tresjjassOr. 

If,  nnder  the  rules  stated  above,  the  plaintiff  makes  out  a 
prima  f<icie  case  to  the  satisfaction  of  the  jury,  then  the  mat- 
ter of  defense  will  become  important.  The  defense  rests  on  a 
tax-title,  executed  to  A.  li.  Lyon,  April  4th,  1 872.  If  the  said 
A.  R.  Lyon  took  possession  of  the  lands,  either  by  himself  or 
tenants,  under  that  deed  ;  or,  if  having  previously  taken  posses- 
sion, he  continued  in  such  possession  under  that  deed,  and  if 
such  possession  was  under  claim  of  right  in  himself,  and  not 
for,  or  under  another,  then  such  possession  put  the  statute  of 
limitations  in  motion  in  favor  of  Lyon,  from  the  date  of  his 
possession  under  the  deed. — Jones  v.  Handle,  68  Ala.  258. 
And  if  that  possession  continued  for  five  years  before  this  suit 
was  brought,  it  is  a  complete  bar  to  the  action,  without  any 
reference  to  the  regularity  of  the  proceedings  under  which  the 
lands  were  assessed  or  sold. 

A  question  is  sought  to  be  raised,  that  inasmuch  as  Lyon,  the 
tax-purchaser,  died  in  less  than  five  years  after  he  obtained  his 
tax-deed,  and  inasmuch  as  he  had,  before  his  death,  conveyed 
the  lands  to  his  infant  child,  that  intercepted  the  possession, 
and  prevented  the  l)ar  from  becoming  complete.  In  aid  of  this 
argument  it  is  claimed  and  shown  that  the  grantee  was  and  still 
is  an  infant,  and  has  no  guardian.  In  connection  with  this  it  is 
further  testified  to^  that  Mi-s.  Lyon,  the  widow,  and  mother  of 
the  infant  grantee,  administered  on  the  estate  of  her  husband, 
and  that  she  continued  to  exercise  control  of  the  lands,  receiv- 
ing the  rents  from  the  same  tenants,  who,  it  is  claimed,  had 
first  acquired  possession,  as  tenants  of  Lyon,  the  tax-purchaser. 
If  the  tenants  entered  originally  under  Lyon,  and  held  under 
hira  when  he  conveyed  the  lands  away,  there  was  no  necessity  for 
attornment.  Contmuing  in  ].>ossession  afterwards  under  a  lease 
or  right  to  occupy,  acquired  from  A.  R.  Lyon  in  his  life-time, 
if  such  be  the  facts,  converted  them  into  tenants  of  the  then 
holder  of  Mr.  Lyon's  title,  whether  that  holder  was  heir,  devisee, 
or  grantee;  and  that  without  attornment. — Code  of  1876,  §  2177; 
Boyd  V.  Hunter,  44  Ala.  705 ;  Norviood  v.  Kh'hy^s  Admh\  70 
Ala.  397 ;  Houston  v.  Farriss  (&  McCurdy,  71  Ala.  570. 

The  foregoing  questions  are  the  controlling  ones  in  this  case, 
and  confine  the  inquiry  to  few  contested  questions  of  fact. 

A  great  many  exceptions  were  reserved  to  the  rulings  of  the 
court  on  testimony.  In  excluding  from  the  jury  the  various 
papers  alleged  to  have  been  signed  by  the  tenants,  acknowledg- 
ing that  they  had  originally  received  possession  from  Hooper, 
the  court  did  not  err.  They  were,  at  most,  unsworn  statements 
of  a  past  transaction.     But  testimony  of  what   Lyon  or   his 
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brother,  or  any  other  person  said,  as  to  the  purpose  for  which 
he  said  he  was  going  on  the  lands,  or  as  to  rents  received,  were 
all  inadmissible,  and  should  have  been  ruled  out.  Possession 
is  a  fact,  and  must  be  proved  as  other  facts  are  proved  ;  by 
legal  evidence.  After  the  cross-examination  of  the  witness 
Hays,  the  court  should  have  excluded  from  the  jury  his  testi- 
mony, "that  A.  R.  Lyon  collected  rent  from  the  place  sued  for 
each  year  from  1871  to  1876."  The  cross-examination  proved 
this  witness  had  no  person  knowledge  that  any  rent  had  been  paid 
for  either  of  those  years.  All  testimony  of  the  class  above 
noted  should  have  been  excluded. 

Some  of  the  charges  are  not  reconcilable  with  these  views.. 
We  need  not  particularize. 

Reversed  and  remanded. 


Wills  V.  The  State. 

Indictment  for  Murder. 

1.  Right  of  accused  to  he  confronted  by  v:it7iesses  against  him;  shoving  of 
what  absent  State  icitnesses  wiil  prove  can  not  he  forced  on  htm. — In  all 
criminal  prosecutions  it  is  a  constitutional  right  of  the  accused  "to  be 
confronted  by  the  witnesses  against  him,"  that  he  may  see  them  face  to 
face,  and  have  the  opportunity  of  cross-examination  ;  and  it  is  a  depriva- 
tion of  this  right  for  the  primary  court  to  permit  to  be  read  in  evidence, 
at  the  instance  of  the  State  and  against  the  defendant's  objection,  a 
written  showing  of  what  an  absent  State  witness  would  prove,  if  present, 
which  the  defendant  refused  to  admit  for  the  purpose  of  obtaining  a 
trial. 

2.  Homicide;  whendoctrine  of  self-defense  not  applicable. — The  doctrine 
of  self-defense  is  not  available  in  a  case  of  homicide,  wliere  the  defendant 
himself  was  the  aggressor,  or  was  not  reasonably  free  from  fault  in 
bringing  on  the  ditticulty ;  nor  can  it  be  invoked  unless  the  evidence 
tends  to  show  that  the  defendant  was,  or  appeared  to  be  so  menaced,  at 
the  time,  by  some  overt  act  on  the  part  of  the  assailant,  as  to  create  in 
his  mind  a  reasonable  apprehension  of  danger  to  his  life,  or  of  the  in- 
fliction upon  him  of  some  grievous  bodily  harm,  and  that  there  was  no 
other  reasonable  mode  of  effecting  his  escape  from  such  impending  dan- 
ger. 

3.  Murder;  when  charge  regieestrd  misleading,  and  properly  refused. 
On  the  trial  of  two  defunJants  jointly  indicted  tor  murder,  a  charge  re- 
<iuested  by  them,  which  might  be  construed  to  authorize  the  jury  to  acquit 
l>oth,  if  they  entertained  a  reasonable  doubt  as  to  the  guilt  of  either,  is 
misleading  and  erroneous. 

Api'kal  from  Talladega  (circuit  Court. 
Tried  l)efore  Hon,  LkKov  F.  Box. 

Randall  Wills,  the  appellant,  and  Jane  Wills,  Iris,  wife,  were, 
Vol.  Lxxiii. 
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in  this  case,  jointly  indicted  for  the  murder  of  Lucy  Coleman. 
The  appellant  was  convicted  of  manslaughter  in  the  Urst  de- 
gree, and  sentenced  to  the  penitentiary  for  four  years ;  but  his 
wife  was  acquitted.  As  recited  in  the  bill  of  exceptions, 
"said  cause  being  called  for  trial,  the  State  aimounced  that  it 
was  not  ready  for  trial  on  account  of  the  absence  of  Coi'a 
Hughes  alias  Cora  Dickerson,  who  was  also  a  witness  for  tlie 
defendant,  as  well  as  for  the  State ;  and  the  defendant  not  re- 
sisting this  apjdication^  the  court,  on  its  own  motion,  required 
the  State  to  make  out  a  written  showing  as  to  what  said  absent 
witness  would  testify,  if  present,  in  this  case."  The  showing  is 
then  set  out  in  the  bill,  and  then  follows  this  recital:  "And  said 
showing  so  made  out  was  submitted  to  the  defendant,  and  he,  by 
his  counsel,  announced  that  he  would  not  admit  that  said  witness 
would  testify  what  is  set  out  in  said  showing ;  and  thereupon  the 
court,  against  the  objection  of  the  defendant,  required  him  to  ad- 
mit that  said  witness,  if  present,  would  testify  as  stated  in  said 
written  showing,  subject  to  any  legal  objection  defendant 
might  make  to  said  testimony  for  irrelevancy,  or  any  other 
ground  of  illegality,  inadmissibility,  or  incompetency ;  to  all 
of  which  the  defendant  objected,  and  the  court  overruled  his 
objection,  and  the  defendant  excepted.  And  this  admission 
the  defendant  at  the  time  declined  to  make."  Thereupon, 
the  defendant  not  being  ready  for  trial,  the  court  required  him 
to  make  out  and  submit  to  the  prosecution  his  showing  as  to 
what  he  expected  to  prove  by  three  witnesses,  who  were  absent, 
one  of  whom  was  the  said  Cora  Hughes,  alias  Cora  Dickerson. 
This  was  done,  but  the  defendant  "did  not  requirethe  prosecu- 
tion to  admit  the  showing,  unless  he  was  required  to  go  to  trial 
with  their  said  showing  for  the  State  against  him."  This 
showing  the  State  admitted.  On  the  trial  the  State  was  al- 
lowed, against  the  defendant's  objection,  to  read  in  evidence 
the  showing  as  to  what  the  witness,  Cora  Hughes,  alias  Cora 
DicTcerson,  would  prove,  made  under  the  direction  of  the  court 
as  above  stated;  and  to  this  ruling  tlie  defendant  excepted. 
The  ground  of  the  objection  was,  that  the  defendant  had  not 
admitted  that  the  witness  would  so  testify,  if  present. 

It  does  not  appear  to  have  been  controverted  on  the  trial, 
that  the  appellant,  in  an  attempt  made  by  him  to  shoot  one 
Jesse  Colenian,  the  husband  of  Lucy  Coleman,  with  a  pistol, 
shot  her,  and  that  she  died  on  the  next  day  from  the  effects  of 
the  wound ;  or  that,  at  the  time  of  the  fatal  occurrence,  the 
parties  were  in  appellant's  Held,  and  near  his  dwelling.  The 
evidence  introduced  on  l)ehalf  of  the  prosecution  tended  to 
show  that  the  appellant  was  the  aggressor,  and  that  neither  the 
deceased  nor  Jesse  Coleman,  her  husband,  at  the  time  of  the 
difficulty,  made  any  hostile  demonstrations  towards  him  or  his 
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wife.  The  evidence  for  the  defense,  however,  tended  to  show 
that  Jesse  Coleman  and  his  wife  came  into  appellant's  field, 
where  he  and  his  wife  were  at  work,  and,  after  cursing  them, 
beat  them  Ijoth  with  an  axe-handle ;  and  that  the  appellant, 
leaving  his  wife  in  the  field,  went  to  his  house,  armed  himself 
with  a  pistol,  returned,  and  fired  twice,  one  being  the  fatal 
shot.  What  Jesse  Coleman  and  his  wife  were  doing  when  the 
fatal  shot  was  fired,  is  not  shown  by  the  evidence  for  the  de- 
fense. A  declaration  made  by  the  appellant,  at  the  time  he 
went  to  the  house  after  the  pistol,  that  "Jesse  Coleman  and 
Lucy  are  in  my  cotton  patch,  and  Jesse  is  beating  my  wife, 
and  says  he  is  going  to  kill  me  and  her  both,"  was,  liowever,  in 
evidence ;  an*d  it  was  also  shown  that  said  Jesse,  on  the  day 
previous,  attempted  to  beat  the  appellant,  but  was  prevented 
by  a  third  party,  and  that,  at  the  time,  he  told  the  appellant 
that  he  intended  to  "jump  on  him  and  beat  him  to  death  yet." 

The  appellant  asked  the  court,  in  writing,  to  give  the  follow- 
ing charges  to  tiie  jury:  "1.  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  Randall  Wills  fired  the  pistol  at  Jesse 
Coleman  to  protect  himself  or  his  wife  from  great  bodily  harm 
or  impending  danger,  and  the  shot  took  effect,  and  killed  Lucy 
Coleman,  then  they  must  acquit  the  defendant."  "4;  If  the 
jury  have  a  reasonable  doubt  as  to  the  defendants'  guilt,  or 
either  of  them,  either  one  or  both  of  said  defendants,  either  or 
both  of  them  are  entitled  to  the  benefit  of  that  doubt,  as  a 
matter  of  right,  and  they  must  acquit  the  defendants."  "8.  The 
law  does  not  require  a  man  to  run  off  or  abandon  his  wife, 
while  her  life  or  limb  is  in  danger  ;  and  if  the  jury  believe  from 
the  evidence  that  Randall  Wills  returned  to  the  point  where 
tlie  killing  occurred,  then  he  had  a  right  there ;  and  they  may 
look  to  tiie  evidence  to  determine  this  fact,  and  may  acquit 
liim."  These  charges  the  court  refused  to  give,  and  the  appel- 
lant duly  excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

Geo.  W.  Parsons,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — It  is  an  imperative  provision  of  our 
Bill  of  Rights,  that  in  all  criminal  prosecutions  the  accused  has 
a  constitutional  right  "to  be  confrcmted  by  the  witnesses  against 
him.'''' — Decl.  Rights,  Const.  1875,  Art.  1,  §  7.  The  same 
right  is  secured  in  the  Constitution  of  the  United  States,  and 
is  a  recognizfed  principle  in,  perhaps,  all  of  the  various  American 
States,  either  in  the  form  oi  constitutional  or  statutory  provi- 
sions.    Its  purpose  is  plain.     It  was   to  require  the  witnesses 
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against  the  accused  to  be  produced  in  open  court,  so  that  he 
may  see  them  face  to  face,  and  have  the  opportunity  accorded 
him  to  cross-examine  them,  during  the  viva  voce  rendition  of 
their  criminating  testimony. — 1  Bisli,  Cr.  Proc.  §  1090  ;  Com. 
V.  Jiicketson,  5  Met.  412;  State  v.  T/ioi?ias,  64  N.  C.  74;  Jack- 
son V.  Com.,  19  Grat.  656. 

If,  therefore,  the  witnesses  for  the  State  .or  government  be 
absent,  as  a  general  rule,  there  is  no  known  mode  by  which 
their  ex  parte  eta,tenient&  against  the  accused  can  be  used  in  evi- 
dence for  the  purpose  of  iiis  conviction  without  his  consent. 
"The  exceptions  to  this  rule,"  as  observed  by  Mr.  Cooley,  "are 
of  cases  which  are  excluded  from  its  reasons  by  their  peculiar 
circumstances ;  but  they  are  far  from  numerous." — Cooley's 
Const.  Lim.  (4th  Ed.)  *318.  These  exceptions  are  fully  dis- 
cussed in  Marler  v.  The  State,  67  Ala.  55,  and  we  need  not 
again  enumerate  them.  It  is  enough  that  there  is  no  conten- 
tion that  thev  embrace  the  case  under  consideration. — 1  Greenl. 
Ev.  163 ;  2  Best.  Ev.  §  496 ;  1  Phil.  Ev.  389. 

This  right  of  the  accused  to  be  confronted  in  open  court  by 
the  witnesses  against  him  was  a  provision  of  Magna  Charta, 
and  was  also  probably  recognized  by  the  ancient  common  law. 
1  Bish.  Cr.  Proc.  §  1090.  iBut  it  was  sometimes  doubted  by 
the  writers  on  the  common  law  in  England,  and  was  often 
denied  in  practice,  notably  in  the  case  of  Sir  Walter  Raleigh, 
who  on  his  trial,  as  remarked  by  Mr.  Green  leaf,  earnestly  de- 
manded "that  he  might  see  his  accuser  face  to  face  ;"  protesting 
against  "the  admission  of  a  statement  in  the  form  of  the  sub- 
stance of  an  examination  taken  in  his  absence ;  but  this  was 
denied  him,  and  the  examination  was  admitted." — 3  Greenl. 
Ev.  §  11 ;  2  Hawk.  P.  C.  B.  2,  Ch.  46,  §  9.  There  can  be  no 
doubt  of  the  fact  that  the  framers  of  our  constitution  designed 
to  clearly  establish  and  make  irrepealable  by  legislative  or  judi- 
cial action,  this  invaluable  prerequisite  to  securing  a  fair  and 
impartial  trial  by  jury. 

it  is  manifest,  in  the  light  of  these  principles,  that  the  action 
of  the  circuit  court,  assigned  for  error,  deprived  the  defendant 
of  the  benefit  of  this  constitutional  privilege.  The  written 
statement,  or  showing,  as  to  what  the  absent  witness  for  the 
State,  Cora  Dickerson,  would  prove  if  present,  was  clearly  in- 
admissible as  evidence  against  the  prisoner  without  his  consent. 
The  court  liad  no  authority  to  require  the  defendant  to  admit 
that  such  witness,  if  present,  would  testify  as  stated  in  such 
showing.  He  could  demand  the  personal  presence  of  the  wit- 
ness in  open  court,  so  as  to  confront  her,  face  to  face,  and  sub- 
ject her  to  the  scrutiny  of  a  cross-examination.  The  court,  in 
its  ruling  on  this  subject,  denied  to  the  defendant  a  clear  con- 
stitutional right. 
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We  see  no  error  in  refusing  to  give  the  written  charges  re- 
(juested  l)y  the  defendant.  Two  of  these  charges,  numbered 
one  and  eight  respectively,  purport  to  be  an  exposition  of  the 
doctrine  of  self-defense,  applicable  to  cases  of  excusable  homi- 
cide. This  doctrine  is  not  available  where  the  defendant  was 
himself  the  aggressor,  or.  was  not  reasonably  free  from  fault  in 
bringing  on  the  difficulty. — Leonard  v.  The  State,  66  Ala.  461 ; 
Cross  V.  The  State,  63  Ala.  41 ;  Cases  Self.  Def .  (H.  ife  T.)  24. 
Nor  can  the  principle  lie  invoked  unless  the  evidence  tends  to 
show  tiiat  the  defendant  was,  or  appeared  to  be  so  menaced,  at 
the  time,  by  some  overt  act  on  the  part  of  his  assailant,  as  to 
create  in  his  mind  a  reasonable  apprehension  of  danger  to  his 
life,  or  else  the  infliction  upon  him  of  some  grievous  bodily 
harm,  and  that  there  was  no  other  reasonable  mode  of  effecting 
his  escape  from  such  impending  peril. — Ingram  v.  The  State, 
67  Ala.  67;  ^/x*?'^^  Brown,  65  Ala.  446;  1  Bish.  Cr.  Law, 
^§  842  et  seq.  The  charges  were  erroneous  in  ignoring  these 
essential  elements  of  this  general  principle,  or  doctrine.  . 

The  vice  of  the  charge  numbered  four  lay  in  the  fact  that  it 
might  be  construed  to  authorize  the  jury  to  acquit  hoth  of  the 
deiendants  on  trial,  if  they  entertained  a  reasonable  doubt  as 
to  the  guilt  of  either  one  of  them.  This  was  not  only  mislead- 
ing, but  clearly  erroneous. 

The  judgment  of  tlie  circuit  court  must,  however,  be  reversed 
for  the  error  first  considered,  and  the  cause  remanded  for  a 
new  trial.  Let  the  prisoner,  ip  the  meanwhile,  be  retained  in 
custody  until  discharged  by  due  coui-se  of  law. 


Wharton  v.  The  State. 

Indictment  for  Murder. 

1.  Burden  of  proof  in  criminal  casen;  v:hen  not  shifted  to  defendant. 
The  State  must,  \i\  every  criminal  case,  show,  in  the  first  instance;  be- 
yond a  rea8onal)le  doubt,  and  to  the  exchision  of  every  other  reasonable 
hypothesis,  every  fact  or  circumstance  necessary  to  establisli  the  defend- 
ant's guilt ;  and  until  this  proof  is  made,  especially  in  cases  depending 
entirely  upon  circumstantial  evidence,  tlie  burden  is  not  shifted  upon  the 
<lefendant  to  establish  his  inncx;ence  l)y  introducing  exculpatory  or  ex- 
planatory evi<lence ;  and  it  is  error  for  the  jirimary  court  to  refuse  a 
charge,  requested  by  the  defendant,  end)odying  these  principles. 

2.  Homicide;  malice;  when  churoe  requented  by  defendant  prouerly  re- 
fuKed. — Where,  on  the  trial  of  a  defendant  indicted  for  the  nmruer  of  his 
wife,  the  evidence  connecting  him  with  the  crime  being  entirely  circum- 
stantial, and  showing,  among  other  things,  that  eighteen  months  before 
the  killing,  there  had  lieen  a  separation  between  the  defendant  and  his 
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wife,  and  he  had  declared  that  "he  did  not  Uke  lier,"  and  "would  not 
live  with  her,"  it  was  shown  on  behalf  of  the  defendant  that,  a  short 
time  before  the  killing,  he  and  his  wife  resumed  their  marital  relations, 
and  were  living  together  at  the  time  of  the  killing, — held,  that  a  charge 
requested  by  the  defendant,  asserting  that  if  the  jury  believed  from  the 
evidence  that,  after  such  separation  and  declarations,  they  "became 
reconciled  an(l  were  living  together,  then  the  law  presumes  there  was  no 
malice  or  ill-will  Ijetween  them  at  the  time  of  killing,  from  the  fact  of 
such  separation  and  such  statement  by  defendant,  and  the  State  can  not 
rely  on  this  fact  and  statement  to  show  a  motive  for  defendant  to  kill  his 
wife,  if  he  did  kill  her,"  was  properly  refused. 

3.  Same;  when  charge  on  sufficiency  of  c I rcurnstantial  evidence,  re'f nested 
by  defendant,  jtronerhj  refused. — It  was  further  held,  in  such  ca.se,  that  a 
charge,  requestecl  by  the  defendant,  was  properly  refused,  whicli  em- 
bodied an  instruction  to  the  jury  that  "although  the  circumstances  in  this 
case  may  be  strong  enough  to  prove,  beyond  ail  reasonable  doubt,  every 
link  save  one  in  the  chain  of  circumstances  necessar\'  to  show  the  guilt 
of  the  defendant,  yet,  if  the  jury  have  any  reasonable  doubt  about  the 
truth  of  this  one  link  or  circumstance,"  they  must  give  the  defendant  the 
benefit  of  it,  and  acquit  him. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  IToii.  LeRoy  F.  Box. 

The  prisoner,  Tom  Wharton,  was  indicted  and  tried  for  the 
murder  of  Mary  Wharton,  who  was  his  wife,  and  was  convicted 
of  murder  in  the  first  degree  and  sentenced  to  imprisonment 
in  the  penitentiary  for  life.  For  the  purposes  of  this  report, 
the  opinion  sufficiently  states  the  case  made  by  the  evidence. 

The  only  exceptions  reserved  by  the  defendant  were  to  three 
charges  requested  by  him  in  writing  and  refused  by  the  court. 
These  charges  are  as  follows :  1.  "  The  burden  is  upon  the 
State,  and  it  is  the  duty  of  the  State  to  sIjow,  beyond  all  rea- 
sonable doubt,  and  to  the  exclusion  of  every  other  reasonable 
hypothesis,  every  circumstance  necessary  to  show  that  the 
deiendant  is  guilty,  before  the  defendant  is  required  to  intro- 
duce any  evidence  in  his  favor,  or  to  explain  any  circumstance 
surrounding  him,  and  insisted  upon  as  sliowing  his  guilt.*^  2. 
"Although  the  jury  may  believe  from  the  evidence  that,  before 
the  killing,  the  defendant  and  his  wife  separated,  and  defendant 
said  he  did  not  like  his  wife,  yet,  if  the  jury  believe  from  the 
evidence  that,  before  the  wife  was  killed,  they  had  become 
reconciled,  and  were  living  together,  then  the  law  presumes 
there  was  no  malice  or  ill-will  between  the  parties  at  the  time 
of  the  killing,  from  the  fact  of  such  separation  and  such  state- 
ment by  defendant ;  and  the  State  can  not  rely  on  this  fact 
and  statement  to  show  a  jnotive  for  defendant  to  kill  his  wife, 
if  he  did  kill  her."  3.  "Although  the  circumstances  in  this 
case  may  be  strong  enough  to  prove,  beyond  all  reasonable 
doubt,  every  link  save  one  in  the  chain  of  circumstances 
necessary  to  show  the  guilt  of  the  defendant,  yet,  if  the  iury 
have  any  "reasonable  doubt  about  the  truth  of  this  one  link  or 
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circumstaijce,  then  the  jury  must  give  tlie  defendant  the  benefit 
of  this  doubt,  and  acquit  him." 

The  rulings  of  the  circuit  court  in  refusing  to  give  these 
charges  are  here  assigned  as  error. 

Denson  &  DisQUK,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.    • 

SOMERVILLE,  J. — The  prisoner  is  indicted  for  the  murder 
of  his  wife,  by  striking  her  with  an  axe.  The  evidence  upon 
which  the  conviction  was  had  was  entirely  circumstantial. 

In  every  criminal  case,  there  can  he  no  doubt  of  the  propo- 
sition, that  it  is  the  duty  of  the  State,  in  the  first  instance,  to 
show  beyond  a  reasonable  doubt,  and  to  the  exclusion  of  every 
other  reasonable  hypothesis,  every  fact  or  circumstance  which 
is  necessary  in  order  to  establish  the  guilt  of  the  defendant. 
Ohikh  V.  'The  State,  58  Ala.  349 ;  Coleman  v.  The  State,  59 
Ala.  52 ;  Mose  v.  The  State,  36  Ala.  211 ;  Murphy's  case,  6 
Ala.  845  ;  Whart.  Cr.  Ev.  §  1. 

And  until  this  proof  is  made,  especially  in  cases  depending 
entirely  upon  evidence  of  a  circumstantial  nature,  it  is  clear 
that  the  burden  is  not  shifted  upon  the  defendant  to  establish 
his  innocence,  either  by  introducing  exculpatory  evidence  in 
his  own  behalf,  explanatory  of  the  criminative  evidence  of  tiie 
prosecution,  or  by  setting  up  any  other  defense  incompatible 
with  the  theory  of  his  guilt.  The  State,  in  other  words,  must 
make  out  its  own  case,  before  the  defendant  can  properly  be 
called  on  to  answer  with  his  defense. 

The  first  charge  rerpiested  by  the  defendant,  and  refused  by 
the  court  below,  was  but  an  embodiment  of  the  above  prin- 
ciples, and  should  have'  l)een  giv^en. 

The  second  charge  was  properly  refused  by  the  court.  The 
evidence  showed  that,  about  eighteen  months  before  the  killing, 
there  had  been  a  separation  l)etween  the  defendant  and  his 
wife,  and  he  had  declared,  among  other  things,  that  *'  he  did 
7iot  like  her,"'  and  '•''would  not  live  with  her'''' — expressions  from 
which,  the  jury  were  authorized  to  infer  e.rjjress  mdlice  on  his 
part  towards  her.  They  resumed  their  marital  relations  a  short 
time  before  the  killing,  and  were  living  together  at  that  time. 
There  is  no  proof  of  the  extent,  or  hona  fides  of  the  alleged 
reconciliation.  These  facts,  it  is  true,  were  relevant  as  tending 
to  prove  a  friendly  pacification,  entirely  oblivious  of  past 
vinaictiveness.  But  the  jury  were  not  compelled  to  believe 
that  such  wjis  the  case.  The  law  did  not  forbid  them  to  con- 
clude that  the  embers  of  an  ill-will  may  have  still  smouldered 
beneath  the  ashes  of  a  pretended  reconciliation,  thus  firing  the 
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heart  of  the  defendant  in  the  execution  of  the  crime  with 
which  he  is  charged. — Rex  v.  Goodere^  17  State  Trials,  1020  ; 
T'he  People  v.  Keslei\  3  Wheeler's  Crim.  Cases,  18,  65. 

The  third  charge  is  infected  with  the  same  vice  as  a  similar 
one  which  was  condemned  as  misleading,  and  liable  to  em- 
barrass the  jury,  in  the  case  of  Tompkins  v.  T/ie  State,  32  Ala. 
569.  It  was  also  properly  refused. — Burrill  on  Cir,  Ev.  pp. 
122,  179,  602. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  lor  9.  new  trial,  because  of  the  refusal  of  the  court 
to  give  the  first  charge  requested  by  the  defendant. 


Pruitt  V.  Holly. 

Bill  in  Equity  to  compel  Execution  of  Deed  to  Lands,  and 

for  Rent. 

1.  Duty  of  tenant  for  life  to  pay  taxes;  can  not  defeat  remainder  or 
reversion  by  purchase  at  tax-sale. — It  is  the  duty  of  a  tenant  for  life  to  pay 
taxes  on  land  ;  and  he  can  not,  bj'  allowing  them  to  become  delinquent, 
and  the  lands  sold  for  their  payment,  and  by  l:)ecoming  the  purchaser  at 
the  tax-sale,  divest  the  estate  in  reversion  or  remainder. 

2.  Final  judgment  or  decree;  when  a  bar  to  second  suit. — A  judgment 
or  decree  is  final  and  conclusive,  operating  a  bar  to  a  second  suit,  only 
when  it  appears  with  reasonabte  certainty  that  the  matters  in  contro- 
versy in  the  second  suit  were  involved  in  the  first.  If  this  is  not  apparent 
on  the  face  of  the  record  of  the  first  suit,  there  are  cases  in  which  it  may 
be  shown  by  extrinsic  evidence ;  but,  in  such  cases,  the  burden  of  proof 
rests  on  the  party  maintaining  the  affirmative. 

3.  Purchase  of  land  from  vendee  at  administrn tor's  sale;  effect  of  report 
of,  and  order  to  make  title. — Where  the  vendee  of  land  at  an  adminis- 
trator's sale  sold  to  another,  the  admmistrator  has  no  authority  to  report 
that  fact  in  his  report  of  the  sale,  and  a  decree  of  the  probate  court, 
founded  on  such  report,  ordering,  the  administrator  to  make  title  to  the 
sub-purchaser,  is  coram  non  judice. 

4.  Hame;  ivhen  report  not  evidence  for  purchaser. — The  report,  in  such 
case,  is  not  competent  evidence  for  the  sub-purchaser  on  a  bill  filed  by 
him  against  the  decedent's  heirs,  and  a  third  party  in  possession  and 
claiming  title,'  to  compel  a  conveyance  of  the  land  to  him. 

Appeal  from  Lowndes  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Fostkr. 

As  amended,  this  was  a  bill  in  equity  by  Emma  Holly  against 
McCormick  Pruitt,  and  against  J.  G.  Senterfit  and  othei-s, 
heirs  at  law  of  W.  D.  Senterfit,  deceased ;  was  filed  on  Stli 
April,  1879;  and  the  case  made  thereby  may  be  briefly  stated 
as  follows :  Prior  to  ^1867,  W.  D.  Sentei-fit  died  seized  and 
possessed  of  a  tract  of  land  situate  in  Lowndes  county,  in  this 
24 
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State,  which  was  afterwards,  in  the  year  1867,  sold  by  the  ad- 
ministrator of  his  estate,  under  a  decree  of  the  probate  court. 
The  sale  was  reported  to  the  court,  and  by  it  coniirined,  and 
title  ordered  to  be  made  by  the  administrator  to  the  purchaser. 
Afterwards,  and  before  any  conveyance  was  execuied  to  the 
purchaser,  he  "  contracted  to  sell  and  did  sell "  to  Henry  Holly, 
complainant's  husband,  since  deceased,  the  land  purchased  by 
him  at  said  sale,  and  paid  him  therefor.  The  administrator, 
having  been  paid  for  the  land  by  the  purchaser,  reported  this 
fact,  and  also  the  further  fact  of  Holly's  subsequent  purchase 
to  tlie  court ;  and,  on  this  report  and  the  administrator's  peti- 
tion, a  conveyance  was  ordered  to  be  made  directly  to  Holly  ; 
l)ut  this  was  never  done.  The  estate  of  said  decedent  was 
declared  insolvent,  and  fully  and  finally  settled  as  an  insolvent 
estate,  all  the  assets,  including  said  purchase-money,  having 
been  paid  out  to,  and  distributed  among  the  creditors  of  said 
decedent.  At  the  time  the  bill  was  filed,  there  was  no  admin- 
istrator of  said  estate.  A  part  of  the  land  sold  at  said  sale, 
and  afterwards  purchased  by  Holly,  containing  about  forty-live 
acres,  had  been,  prior  to  the  sale,  allotted  to  the  widow  of  said 
decedent  as  dower ;  and  as  to  this  only  the  reversion  was  sold 
and  purchased  by  Holly.  The  widow  having  obtained  posses- 
sion of  this  part  of  the  land,  continued  in  possession  thereof 
for  several  years,  and  then  sold  it  to  the  defendant  Pruitt,  who 
thereupon  took  possession  under  his  purchase,  and  still  con- 
tinues in  the  possession  thereof,  claiming  it  as  his  own.  The 
widow  of  said  decedent  died  in  1876  or  1877.  The  other 
portion  of  the  land  purchased  by  Holly  was  in  the  possession 
of  complainant  at  the  filing  of  the  bill,  she  claiming  throuo^h 
an  only  daughter,  who  died  after  the  death  of  her  father.  The 
prayer  of  the  l)ill  is,  that  all  the  lands  purchased  by  Holly, 
including  the  forty-five  acres  allotted  to  the  widow  for  dower, 
be  conveyed  to  her,  and  for  rent  of  said  dower  land,  and  for 
general  relief. 

Pruitt  and  one  of  the  heirs  answered,  and  decrees -^^^'o  ccni- 
femo  were  taken  against  the  other  defendants.  The  only 
contention  appears  to  have  been  with  Pruitt  over  the  dower 
tract  of  forty-five  acres.  In  his  answer  lie  substantially  denied 
all  the  facts  upon  which  the  e(Miitie8  of  complainant's  bill  rest, 
set  up  title  to  the  said  forty-hve  acres  under  a  tax-deed  and 
possession  thereunder  for  more  than  five  years;  and  pleaded 
tiiat  the  complainant's  asserted  rights  in  the  land  had  been  ad- 
judicated in  a  suit  brought  in  said  court  by  Georgia  Reese 
against  the  complainant,  her  daughter,  who  was  then  living, 
and  himself.  Tliat  suit,  as  appears  from  the  evidence,  was 
<'onnnenced  in  April,  1875,  and  had  for  its  purpose  the  refor- 
mation of  a  deed  of  mortgage  executed  by  complainant's  hus- 
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band,  as  to  tlie  description  of  the  lands  intended  to  have  been 
conveyed,  and  its  foreclosure.  As  sought  to  be  reformed,  the 
mortgage  covered  the  quarter  section  of  land  in  which  was 
situate  the  said  forty-five  acres.  To  that  bill  the  complainant 
in  this  suit  answered  and  prayed  that  her  answer  might  be 
taken  and  considered  as  a  cross-bill,  averring  that  the  mortgagee 
had  been  in  possession  under  the  mortgage,  and  seeking  to  "  set 
off''  the  value  of  the  rents  against  the  mortgage  debt.  To  both 
the  original  and  cross  bills,  Pruitt  was  made  a  party  defendant, 
as  claiming  the  land  under  the  tax-title  set  up  by  him  in  this 
cause,  which  was  averred  to  be  invalid,  lie  answered  both 
bills,  claiming  the  land  sought  to  be  subjected  to  foreclosure 
under  said  tax-title.  In  that  cause  a  final  decree  was  entered 
reforming  and  foreclosing  the  mortgage  on  one  hurtdred  and 
fifteen  acres  of  the  land  on  which  tlie  mortgage  was  claimed  to 
be  a  lien,  which  are  identified  by  records  not  contained  in  the 
record  in  this  cause ;  declaring  Pruitt's  tax-title  ''  void  and 
invalid,"  and  ordering  him  to  pay  a  designated  amount  as  rent. 

The  other  facts  disclosed  by  the  record  are  sufficiently  indi- 
cated in  the  opinion. 

On  the  hearing,  had  on  pleadings  and  proof,  a  decree  was 
entered  granting  relief  to  the  complainant;  and  that  decree  is 
here  assigned  as  error. 

W.  R.  Houghton  and  Watts  &  Sons,  for  appellants. 

Cook  &  Enoc-hs,  contra. 

BRICKELL,  C.  J.— 1.  It  is  the  duty  of  a  tenant  for  life  to 
keep  down  ordinary  charges  for  taxes.  He  can  not  suffer  them 
to  become  delinquent,  the  estate  sold  for  their  payment,  and 
become  its  purchaser,  divesting  the  estate  in  reversion  or  re- 
mainder.—  Cairjis  V.  Ohahert,  3  Edw.  Ch.  312;  4  Kent's  Com. 
79.  This  duty  devolved  upon  the  appellant  Pruitt,  when  he 
succeeded  to  the  life-estate  of  Mrs.  Lee,  and  it  would  be  ine(|uit- 
able  to  allow  him  to  set  up  any  title  derived  from  a  sale  of  the 
lands  for  the  payment  of  taxes,  to  defeat  the  estate  in  reversion. 

2.  The  decree  rendered  in  the  suit  of  (reorgia  Reese  for  a 
reformation  and  foreclosure  of  the  mortgage  executed  by  Holly, 
is  not.  a  bar  to  the  present  suit.  The  questions  now  in  contro- 
versy were  not  litigated  or  decided  in  tliat  suit.  A  judgment 
or  decree  is  final  and  conclusive,  operating  a  bar  to  a  secopd 
suit,  only  when  it  appears  with  reasonable  certainty  tliat  the 
matters  in  controversy  in  the  second  suit  were  involved  in  the 
first.  If  this  is  not  apparent  on  the  face  of  the  record  of  the 
first  suit,  there  are  cases  in  which  it  may  be  shown  by  extrinsic 
evidence.     But  in  such  cases  the  burden  of  proof  rests  on  the 
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party  maintaining  the  affirmative. — Strother  v.  Butler,  17  Ala. 
733. 

3.  A  material  fact  upon  which  the  right  of  the  complainant 
to  relief  depends,  is  the  purchase  of  the  lands  by  her  husband, 
and  his  payment  of .  the  purchase-money.  The  fact  is  not  ad- 
mitted, but  is  denied  by  the  respondents  who  have  answered. 
The  burden  of  proving  it  rested  upon  the  complainant — it  is  an 
affirmative  fact  lying  at  the  foundation  of  her  right  to  relief. 
Of  the  fact  we  find  no  evidence  in  the  record,  other  than  the 
recital  in  the  report  made  by  Tyson  to  the  court  of  probate, 
which  was  followed  by  a  decree  of  the  court  authorizing  the 
making  of  title  to  the  complainant's  husband.  The  recital  in 
the  report  of  sale  of  the  subsequent  sale  to  the  husband  of  the 
appellee,  and  his  payment  to  his  vendee  of  the  purchase-money, 
is  of  a  fact  upon  which  Tyson,  as  administrator,  was  without 
authority  to  report ;  it  is  no  more  than  his  mere  declaration,  and 
is  not  competent  or  admissible  evidence.  It  is  subject  to  the 
further  objection,  that  he  does  not  state  the  fact  upon  his  own 
knowledge,  but  upon  mere  hearsay,  on  his  information  and  be- 
lief. The  decree  of  the  court  of  probate,  authorizing  title  to  be 
made  to  the  husband,  was  coram  non  judice.  The  only  decree 
which  the  court  could  render  at  that  time,  was  for  the  making 
of  title  to  the  purchaser  at  the  sale  made  by  the  adniinistrator. 
Anderson  v.  Bradley,  QQ  Ala.  263.  Purchasers  from  him  ac- 
quired an  equitable  title,  of  which  courts  of  equity  alone  could 
take  cognizance  and  enforce.  This  fact  not  being  proved,  the 
cliancellor  erred  in  rendering  a  decree  granting  relief  to  the 
complainant. 

Reversed  and  remanded. 


Chambiers  v.  Seay. 

Action  on  the  Case  hy  Agent  against  Principal  for  Wrongful 
Revocation  of  Power  of  Attorney  to  seU  Lands. 

1.  Revocation  of  agenry;  commi»sionx  to  aqent. — As  a  general  tule,  a 
principal  who  has  empowered  an  agent  to  sell,  may,  at  any  time  before 
sale,  revoke  the  agent's  authority ;  and  when  the  commissions  of  such 
agent  are  payable  only  in  the  event  of  success,  a  revocation  of  the  agency 
}>efore  a  sale  destroys  the  right  to  them. 

2.  Same;  power  coupled  with  an  interest. — It  is  a  general  rule  that  a 
principal  can  not  revoke  a  power  conferred  on  an  a^ent,  when  such  power 
18  coupled  with  an  interest ;  but  to  come  within  this  rule,  the  power  con- 
ferred must  create  an  interest  in  the  thing  itself,  or  in  the  property  which 
is  the  subject  of  the  power ,  and  hencp,  under  a  power  to  sell,  an  interest 
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in  the  proceeds  of  sale,  in  the  event  of  a  sale,  as  compensation  to  the 
agent  for  effecting  it,  is  not  such  an  interest  as  will  render  the  power 
irrevocable.    ' 

3.  Agency  to  sell  lands;  ivhen  revocahle. — An  owner  of  lands  containing 
valuable  deposits  of  iron  ore,  by  a  written  instrument,  authorized  and 
empowered  an  agent  to  sell  the  lands,  the  agent  agreeing  to  undertake 
the  sale,  and,  to  this  end,  to  transport  specimens  of  the  ore  to  England 
for  inspection,  and  there  to  advertise  the  lands  for  sale ;  and,  by  way  of 
compensation  for  his  services  and  expenses,  it  was  stipulated  that  the 
agent  should  receive  "  an  undivided  one-fourth  interest  in  the  proceeds 
of  sale,  when  sold  as  aforesaid."  Held,  that  the  agent's  authority  was  not 
coujiled  with  an  interest  in  the  lands,  and  that  the  agency  was  revocable 
at  any  time  before  a  sale  under  the  power. 

4.  Same. — The  fact  that  in  such  instrument  it  was  expressly  stipulated 
that  the  agent's  power  to  sell  should  be  "  exclusive,"  does  not  render 
the  jKJwer  irrevocable  ;  as,  in  the  case  of  a  naked  i)ower,  an  express  dec- 
laration of  irrevocability  will  not  destroy  the  principal's  right  of  revoca- 
tion. 

5.  Suit  by  agent  against  principal  for  revocation  of  agency;  when  can 
not  be  maintained. — Such  agency  having  been  revoked  before  the  agent 
had  effected  a  sale,  and  the  principal  himself  having  afterwards  sold  the 
property,  it  was  further  held,  that  the  agent  was  not  entitled  to  the  com- 
missions stipulated  in  the  written  power ;  and  that,  in  an  action  on  the 
case  brought  by  him  to  recover  such  commissions,  the  gravamen  of  which 
was  the  wrongiul  revocation  of  the  power  by  the  principal,  he  could  not 
recover  for  labor  ]>erformed  and  expenses  reasonably  incurred  by  him  in 
his  efforts  to  sell  the  land  under  the  power,  although  such  recovery 
might  be  had  under  a  different  state  of  pleadings. 

6.  Assumpsit  and  case  can  not  be  joined. — Counts  in  assumpsit  can  not 
be  joined  with  counts  in  case. 

Appeal  from  Talladeira  Circuit  Court. 

Tried  before  Hon.  LeRoJ  F.  Box. 

This  was  an  action  by  George  W.  Chambers  against  John  L. 
Seay  ;  was  founded  on  a  contract  executed  by  and  between  the 
parties,  the  material  terms  of  wliich  are  stated  in  the  opinion ; 
and  was  commenced  on  24th  March,  1880.  The  complaint  as 
amended  contains  six  counts.  The  first  count,  after  setting  out 
the  contract  in  Jum  verha.,  and  averring  the  execution  thereof, 
the  ownership  of  the  property  therein  described  by  the  defend- 
ant, and  his  right  to  sell  and  convey  the  satne,  and  to  enter  into 
tlie  stipulations  in  said  agreement  contained,  and  that  the 
plaintiff  had  *'  performed  and  fulfilled  all  things  on  his  said 
part  and  behalf  in  said  agreement  to  be  performed  and  fulfilled 
by  him,"  proceeds  as  follows :  "  Yet,  the  said  defendant,  con- 
triving and  intending  to  defraud  the  said  plaintiff  in  this  behalf, 
did  not  perform  or  regard  the  said  agreement,  or  liis,  said 
promise  or  undertaking,  but  deceived  the  plaintiff  in  this: 
That  the  defendant  has  heretofore,  and  since  the  making  of 
said  agreement,  sold,  and  did  sell  the  said  property  to  another 
person,  whereby  the  plaintiff  was  hindered  and  prevented  from 
selling  the  said  property  under  and  by  virtue  of  said  agreement; 
so  that,  by  reason  of  the  premises,  plaintiff  not  only  lost,  and 
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was  deprived  of  the  proiits,  benefits  and  advantages  that  might, 
and  would  otherwise  have  arisen  and  accrued  to  plaintiff  from 
the  performance  of  the  said  agreement,  but  was  forced  and 
obliged  to  perform,  and  did  perform  services  for  the  defend- 
ant, and  necessarily  to  expend,  and  did  expend  a  large  sum  of 
money,  to-wit : dollars,  in  endeavoring  to  sell  said  prop- 
erty under  said  agreement ;  and  that  defendant  has  been,  and  is, 
by  reason  of  the  premises,  otherwise  injured  in  the  sum  of 
live  thousand  dollars ;  and  hence  this  suit." 

In  the  fifth  count,  the  contract  is  also  set  out  in  hcec  verba^ 
and  its  execution  bj'  the  parties,  and  the  ownership  of  the 
property  by  the  defendant,  and  his  right  to  sell  and  convey  the 
same,  are  averred.  Then,  after  alleging  that  the  property  was 
chiefly  valuable  on  account  of  almost  inexhaustible  deposits  of 
iron  ore  therein,  of  a  superior  quality,  and  the  right  of  the  plain- 
tiff, under  the  contract,  to  a  reasonable  time,  within  which  to 
advertise  and  sell  the  property,  the  scarcity  of  markets  for  such 
property,  and  the  difiiculties  in  the  way  of  finding  a  purchaser, 
his  efforts  to  sell  both  at  home  and  abroad,  including  advertise- 
ments of  the  property  by  him,  etc.,  all  at  considerable  detail, 
the  plaintiff  further  avers,  that  "■  of  his  actings  and  doings  in 
this  behalf  the  said  Seay  was  well  informed,  and  he  well  knew 
.that  plaintiff  was  engaged  in  a  special  effort  to  sell  said  prop- 
erty to  one  or  the  other  of  two  large  iron  works  on  the  line  of 
the  Selma,  Rome  &  Dal  ton  railroad,  and  within  a  few  miles 
thereof ;  and  while  he  was  thus  diligently  engaged  in  his  under- 
taking to  sell  said  property,  said  Seay,  on,  to-wit,  the  18th  day 
of  January,  1880,  took  advantage  of  his  knowledge  of  what 
plaintiff  was  doing,  as  aforesaid,  to  secure  a  sale  of  said  prop- 
erty to  one  or  the  other  of  said  iron  works,  and  on  said  last 
named  day,  or  about  that  day,  said  Seay  sold  said  iron  property 
to  one  Stephen  S.  Glidden,  or  to  a  company  for  which  he  was 
acting,  for  a  large  sum  of  inonej',  to-wit,  about  the  sum  of 
$20,000.  And  plaintiff  avers  that  said  sale  by  said  Seay  was  in 
violation  of  his,  plaintiff's,  exclusive  right  under  said  contract 
to  sell  said  property,  and  that  he  has  been  damaged  thereby  five 
thousand  dollars."  The  third  and  fourth  counts  are  connnon 
counts  in  (usumpsit^  one  for  work  and  labor  done,  and  the  other 
for  money  had  and  received.  The  second  and  sixth  counts  are 
special  counts  in  aasuiapHit^  the  averments  of  which  need  not 
be  stated.  The  court  liaving  sustained  a  demurrer  to  the  com- 
plaint for  misjoinder,  the  plaintiff  amended,  by  striking  out  the 
four  counts  in  dssumpsit. 

There  was  a  judgment  for  the  defendant,  on  verdict,  in  the 
circuit  court,  from   which  the   plaintiff  apj)ealed.     Tiie  other 
facts    necessary  to  an   understanding  of   the  points   decided. 
Vol,  I.XXIII. 
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and  tlie  errors  here  assigned  are  sufficiently  indicated  in  the 
opinion. 

Parsons  &  Parsons  and  Sam'l  F.  Rice,  with  whom  were 
Bradford  &  Bishop,  for  appellant.  (1)  Tlie  agreement  on 
which  the  action  is  founded,  is  more  than  a  revocable  power 
of  attorney ;  it  is  really  a  special  and  valid  cmitract,  whereby 
the  appellee  gave  to  the  appellant  the  exclusive  right  to  sell  the 
property  therein  mentioned,  subject  only  to  the  ratification  of 
appellee,  or  his  personal  representative,  "if  they  deem  i/te 
pi'ice  to  be  paid  for  said  property  sufficient  to  warrant  a  sale.'' 
Hunt  V.  Rousmaniet'' s  AdirCr^  8  Wheat.  174.  The  contract  is 
valid,  and  is  supported  by  a  sufficient  consideration. — Brooks  v. 
Ball,  18  Johns.  337;  McKeen  v.  Harwood,  15  Ala.  792 ;  Rut- 
ledge  v.  Ihwnsend,  38  Ala.  716,  and  authorities  cited;  Thorti- 
ason  V.  Bill,  30  Ala.  455  ;  Erioin  cfc  Williams  v.  Erwin,  25 
Ala.  236;  1  Brick.  Dig.  382,  §  114.  (2)  Under  the  contract 
the  appellant  had  a  reasonable  time,  within  which  to  negotiate 
of  sale  of  the  property. — 1  Brick.  Dig.  397,  §  281 ;  Skinner  v. 
Bedell,  32  Ala.  44 ;  He^iley  v.  Bush,  33  Ala.  636.  Whether 
he  had  a  reasonable  time,  was  a  question  for  the  jury,  which 
the  court  below,  in  its  charge,  excluded  from  their  considera- 
tion. (3)  Each  of  the  counts  upon  which  the  trial  was  had 
(the  first  and  fifth),  is  "in  case,  the  gravamen  of  which"  con- 
sists in  "a  breach  of  duty  arising  out  of  an  employment"  by 
appellee  of  the  appellant  to  sell  the  property  of  appellee  men- 
tioned in  those  counts.  Each  count  "states  the  facts  out  of 
which  the  legal  obligation  arises,  the  obligation  itself,  and  the 
damage  resulting"  from  the  breach  of  that  obligation. — 3fyers 
V.  Gilhert,  18  Ala.  467;  Morgan  v.  Patrick,  7  Ala.  185 ;  Da- 
vis V.  Ayves,  9  Ala.  292;  Moseley  v.  Wilkinson,  24  Ala.  411. 
(4)  The  right  of  the  plaintiff  to  recover  in  this  action  for  ser- 
vices rendered  and  expenses  incurred,  the  defendant  having 
arrested  and  prevented,  as  is  claimed,  the  full  performance  of 
•the  contract,  and  the  measure  of  his  damages,  discussed, 
and  following  authorities  cited. — 2  Smith's  Leading  Cases  (7th 
Am.  Ed.)  pp.  45,  46,  53,  and  cases  there  citea;  Story  on 
Agency  (6th  Ed.),  §  329,  and  notes  3  and  4  ;  Canada  v.  Canada, 
6  Cush.  15  ;  Hall  v.  Rwpley,  10  Barr,  231 ;  Prickett  v.  Badger, 
1  J.  Scott,  N.  S.,  296  (87  C.  L.  R.  296):  Zockwood  v.  Leviek, 
8  J.  Scott,  N.  S.,  603  (98  C.  L.  E.  603);  DeBemardy  v,  Hard- 
ing, 8  Exchequer  (W.,JH.  &  G.),  822  ;  Myers  v.  Gilhert,  supra; 
Clark  V.  Marsiglia,  1  Denio,  317;  Davis  v.  Ayres,  supi'a; 
Moseley  v.  Wilkinson,  supra;  1  Chitty's  Plead.  (16  Am.  Ed.) 
151,  152,  and  cases  there  cited  in  note;  Wiley  v.  Bank,  47  Vt. 
552 ;  22  How.  (U.  S.)  69 ;  43  Barb.  529 ;  13  How.  (U.  S.)  340 ; 
Lane  v.  AWright,  49  Ind.  275 ;  s.  c.  53  Ind.  294. 
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BowDEN  <fe .  Knox,  contra.  (1)  Tlie  first  and  fifth  counts 
were  in  case. — 1  Chitty's  Plead,  p.  135;  Wilkinson  v.  Moseley^ 
18  Ala.  290  ;  Whilden  v.  National  Bank,  64  Ala.  26  ;  Mast  v. 
Goodson,  3  Wils.  348 ;  JVew  Orleans,  etc.,  B.  R.  Co.  v.  Hurst, 
36  Miss.  660;  2  Black.  Com.  p.  153;  5  B.  &  C.  608.  (2)  As 
a  general  proposition  it  is  certainly  trne,  that  the  principal  has 
a  right  to  determine  or  revoke  the  authority  given  to  his  agent, 
at  his  own  will  and  pleasure.  This  is  so  plain  a  doctrine  of 
common  sense  and  common  justice,  says  Mr.  Story,  that  it  re- 
quires no  illustration  or  reasoning  to  support  it. — Story  on 
Agency,  §  210.  To  the  proposition  thus  stated  there  is  an  ex- 
ception, and  that  is,  to  use  the  language  of  the  author  just 
quoted,  "where  the  principal  has  expressly  stipulated  that  the 
authority  shall  be  irrevocable  and  the  agent  has  an  interest  in 
its  execution.  Both  these  circumstances  must  concur ;  for  al- 
though in  its  terms  an  authority  may  be  expressly  declared  to 
be  irrevocable,  yet,  if  tiie  agent  has  no  interest  in  its  execution, 
and  there  is  no  valid  consiaeration  for  it,  it  is  treated- as  a  mere 
nude  pact,  and  is  deemed  in  law  to  be  revocable  upon  the  gen- 
eral principle,  that  he  alone  .who  has  an  interst  in  the  execution 
of  an  act  is  also  entitled  to  control  it." — Story  on  Agency,  § 
476.  The  contract  fixes  no  time  within  which  the  property 
must  be  sold,  and  prescribes  no  period  for  the  termination  of 
the  agency ;  and  it  is  settled  law,  that,  in  the  absence  of  such 
provision,  the  relation  of  principal  and  agent  continues  only 
during  the  pleasure  of  the  parties. — Cojjin  v.  Landis,  46  Penn. 
St.  4'26 ;  Peacock  v.  Vumminys,  Ih.  434.  (3)  The  a})pellaTit 
had  no  such  interest  coupled  with  his  power  to  sell  as  would 
render  his  agency  irrevocable. — Huntv.  Rousmanier,  8  Wheat. 
204  The  following  authorities  cited  and  discussed  on  this 
point:  Saltmarsh  V.  Snnth,  32  Ala.  404;  Scruggs  v.  Driver, 
31  Ala.  274;  Smyth  v.  Craig,  3  Watts  tfe  Serg.  14;  Blackstone 
V.  Buttei'moi'e,  53  Penn.  St.  266  ;  Hartley  and  Minors'  Appeal, 
Ih.  212;  Irwin  v.  Workman,  3  Watts,  357;  Brookshire  v. 
Voncannmi,  6  Ired.  (Law)  2-U ;  Cojfin  v.  Tjindis,  suiwa;  Pea- 
cock v.  Cummings,  sujyra;  Macgregorv.  Gardner,  W  Iowa  340. 
(4)  The  pleadings  upon  which  tlie  cause  was  tried  present  no 
question  as  to  tlie  right  of  plaintiff  to  recover  on  a  quarit^itn 
meruit,  for  work  and  lal)or  done,  or  money  had  and  received, 
by  defendant  from  plaintiff,  before  the  agency  was  terminated 
by  Seay.  If  he  had  been  a  faithful  agent,  and  the  pleadings 
had  been  pro})erly  framed  for  that  purpose,  it  may  be  that  he 
would  have  been  entitled  to  such  recovery  ;  l)nt  the  only  counts 
tliat  could  raise  this  question  have  been  stricken  from  the  com- 
plaint by  amendment,  and  it  does  not  arise  on  the  present 
record. 

Vol.  Lxini. 
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SOMERVILLE,  J. — The  main  contention  in  this  case  in- 
volv'es  the  rigiit  of  the  principal  to  revoke  the  agent's  authority 
to  sell,  80  as  to  deprive  the  latter  of  his  commissions. 

The  agreement,  which  is  the  basis  of  this  suit,  is  in  writing, 
bearing  date  February  28,  1878,  and  is  signed  by  both  the 
plaintiff  and  defendant.  Its  substance  is  briefly  as  follows : 
Meay  was  the  owner  of  a  tract  of  land  in  Talladega  county,  val- 
uable for  the  quantity  of  iron  ore  it  was  known  to  contain. 
Pie  placed  this  land  in  the  hands  of  Chambers  for  sale,  subject 
to  Seay's  ratification,  if  he  (Seay)  should  "deem  the  price  to  be 
paid  for  said  property  sufficient  to  warrant  a  sale."  Chamljers, 
on  his  part,  agreed  to  undertake  the  sale  of  the  land,  and  to 
this  end  undertook  and  promised  to  transport  specimens  of  ore 
taken  from  it  to  Birmingham,  England,  for  inspection  there ; 
and  also  to  advertise  the  property  in  one  respectable  paper  in 
each  of  the  cities  of  Birmingham  and  London,  England.  By 
way  of  compensation  for  his  services  and  expenses,  it  was  stip- 
ulated that  Chambers  should  receive  "an  undivided  one-fourth 
interest  in  the  proceeds  of  sale  when  sold  as  aforesaid,"  and  his 
right  to  sell  was  made  "  exclusi.ve." 

The  evidence  tends  to  show  that  Seay  revoked  the  agency  of 
Chambers  in  January,  1880,  and  very  soon  afterwards  himself 
sold  the  property  to  one  Glidden  for  the  sum  of  twenty 
thousand  dollars.  The  circuit  court  charged  the  jury,  that  the 
agreement  in  question  was  a  mere  revooahle  agency,  which  could 
be  recalled  by  the  principal,  Seay,  at  any  time  before  it  had 
been  executed  by  his  making  a  sale  of  the  property ;  and  if  it 
was  so  revoked  prior  to  the  sale  made  by  Seay  to  Glidden,  then 
Chambers  was  not  entitled  to  recover  any  commissions. 

The  rule  is  not  denied,  that,  in  ordinary'  casfes,  a  principal, 
who  has  empowered  an  agent  to  sell,  may  at  any  time  before 
sale  revoke  the  agent's  authority.  It  is  equally  true  that  the 
usual  theory  of  commissions  is,  that  the  agent  is  to  receive 
them  only  in  the  event  of  success. — Wood's  Mayne  on  Dam- 
ages (Am^er.  Ed.),  §§  746-747. 

It  is  argued  that  the  present  agreement  does  not  come  within 
this  general  rule,  because  it  confers  on  the  agent  a  power 
coupled  with  an  interest,  and  that  such  a  power  is  irrevocable. 
It  is  a  generally  admitted  proposition  of  law,  that  a  principal  is 
not  permitted  to  revoke  the  authority  of  his  agent,  where  such 
authority  is  coupUd  with  an  interest^  or  where  it  is  necessannj 
to  effectuate  a  security. — Ewell's  Evans  on  Agency,  marg.  page, 
83.  These  are  the  two  established  exceptions,  which  seem, 
indeed,  to  be  essentially  similar  in  principle.  It  is  contended 
that  the  agency  of  the  plaintiff,  Ciiambers,  comes  within  the 
influence  of  the  first  exception,  as  being  coupled  with  an 
interest,  and  it  was  not  competent,  therefore,  for  Seay  to  revoke 
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it.  It  is  not  any  interest,  howev^er,  that  will  suffice  to  render 
an  agency  irrevocable.  An  interest  in  the  proceeds  of  sale,  or 
money  derived  from  the  sale  of  property  by  an  agent  is  not 
sufficient  for  this  purpose. — Barr  v.  Schroeder,  32  Cal.  609 ; 
Hartlexfs  Appeal^  53  Penn.  St.  212;  Gilbert  v.  Holmes,  Q-^IW. 
549.  To  be  irrevocable,  it  seems  now  well  settled,  that  the 
power  conferred  must  create  an  interest  in  the  tinng  itself,  or 
in  the  property  which  is  the  subject  of  the  power.  In  other 
words,  "the  power  and  estate  must  be  united  and  co-existent," 
and,  possibly,  of  such  a  nature  that  the  power  would  survive 
the  principal  in  the  event  of  the  latter's  death,  so  as  to  be 
capable  of  execution  in  the  name  of  the  agent. — Blackstone  v. 
Batiermore,  53  Penn.  St.  260;  Bonneyv.  Smith,  17  111.  531; 
Mansjield  v.  Mansjield,  6  Conn.  559 ;  Hrmt  v.  Boiismanier,  8 
Wheat.  174  ;  Evans  on  Agency  (Ewell),  marg.  page,  83,  note, 
and  p.  85  ;  lialeigh  v.  Atkinson,  6  M.  61  W.  670.  In  Hunt  v. 
Rousiiianier,  supra,  such  a  power  was  defined  by  Chief  Justice 
Marshall  to  be  one  "  engrafted  on  an  estate  in  the  thing  itself.'" 

The  power  conferred  on  Chambers  was  not  of  this  nature 
very  clearly.  lie  had  no  interest  in  the  subject-matter  of  his 
agency,  the  land  itself.  lie  was  interested  only  in  the  money 
to  be  derived  as  the  proceeds  of  the  sale  of  the  land,  which 
could  only  be  realized  by  the  completion  of  his  agency,  or  by 
some  negotiation  which  was  tantamount  to  it.  He  had  parted 
with  no  money,  or  other  value,  for  the  security  of  which  the 
power  of  sale  was  conferred  in  the  agreement.  He  had  risked 
in  the  venture  of  his  agency  only  his  personal  services  and 
the  expenses  incidental  to  its  execution.  The  undertaking  to 
transport  specimens  of  iron  ore  to  England,  and  to  advertise 
the  lands  there,  may  be  embraced  as  a  part  of.  the  cfrdinary 
expense  to  be  incurred  in  the  usual  course  of  such  an  employ- 
ment. It  is  fair  to  presume  that  he  risked  this  much  in  view 
of  the  large  compensation  to  be  reaped  as  commissions,  in  the 
event  of  a  successful  sale. — Simpson  v.  Lamh,  17  C.  !>.  603. 

It  is  insisted  further  that  the  agency  is  rendered  irrevocable 
by  reason  of  the  fact,  that  the  power  of  sale  conferred  on 
Chambers  was  stipulated  to  be  escclusive.  This  can  not  be 
stronger  than  the  use  of  the  word  "irrevocable,"  which  has 
been  construed  to  fail  of  such  a  purpose,  unless  the  agency 
comes  with  the  exceptions  al)ove  discussed.  In  the  case  of  a 
naked  power,  an  express  declaration  of  irrevocability  will  not 
prevent  revocation. — McGregor  v.  Gardner,  14  Iowa,  326 ; 
Blackstone  v.  Buttenrurre,  53  Penn.  St.  266. 

Tlie  chief  difficulty  arises  in  those  cases  where  the  agent  has 
incurred  trouble  and  expense  in  the  execution  of  his  agency, 
and  has  been  prevented  from  effecting  a  sale  by  the  interference 
of  his  principal,    wliether  by  revocation  of  his  authority,  or 
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otherwise.  It  is  not  just,  it  is  true,  for  a  principal  to  revoke 
an  agent's  authority  witliout  paying  him  for  labor  and  expense 
reasonal)ly  incurred  in  the  course  of  the  agent's  employment. 
Unless  otherwise  stipulated,  the  agent  may,  in  a  proper  form 
of  action,  ordinarily  claim  reimbursement  for  the  value  of 
these. — Evans'  Agency  (Ewell),  marg.  p.  83-84.  So  where  a 
sale  of  property  is  brought  about  by  the  advertisements  or 
exertions  of  a  broker  or  agent,  the  bi'oker  being  the  efficient 
cause  of  the  sale,  and  the  purchaser  being  found  through  his 
instrumentality,  he  may  often  recover  hi§  commissions. — Sicss- 
dorff  V.  Schriiidt,  55  N.  Y.  819 ;  Eaiy  v.  Cmninins^  5-4-  Penn. 
St.  394.  These  are  mentioned  as  just  qualifications  of  the 
general  rule,  to  which  we  have  above  adverted,  touching  the 
subject  of  the  revocation  of  an  agent's  authority  by  his  prin- 
cipal. 

The  pleadings  in  the  present  case,  upon  which  it  was  tried, 
are  framed  very  clearly  with  reference  to  a  recovery  of  the 
stipulated  commissions  promised  to  Chambers,  and  the  grava- 
men of  the  action  is,  in  effect,  alleged  to  be  the  wrongful 
revocation  of  the  agency  by  ^ct  of  the  principal.  We  need 
not,  for  this  reason,  discuss  the  question  as  to  the  plaintiff's 
right  to  recover  for  the  value  of  his  services,  or  for  expenses 
incurred.  The  first  and  fifth  counts  were  obviously  actions 
on  the  case,  and  the  other  counts  were  in  assumpsit. — Myers 
V.  Gilherty  18  Ala.  467.  The  demurrer  for  misjoinder  was  con- 
secfuently  well  taken,  and  was  properly  sustained  by  the  court. 

The  rulings  of  the  circuit  court  were  in  accordance  with  the 
above  views,  and  its  judgment  must  be  affirined. 


Daniel  v.  Stough. 

Bill  in  E<iuity  hy  Heirs  of  Decedent  to  have  set  aside  Sale  of 
La,nds  purchased  hy  the  Administrator  at  his  man  Sale. 

1.  Purchase  of  land  by  administrator  at  his  own  sale;  irhen  voidable. 
A  purchase  of  land  bv  an  administrator  without  interest  in  the  land,  at 
his  own  sale,  is  voida\)le  at  the  option  of  his  cestuis  t/ue  trust,  seasonably 
expressed,  although  he  may  have  acted  with  fairness,  paid  full  value  for 
the  land,  and  made  no  profit  out  of  the  transaction. 

2.  Same;  parties  to  bill  to  set  aside. — To  a  Vjill  in  equity,  seeking  to 
set  aside  a  purchase  of  lan<l  by  an  administrator  at  his  own  sale,  all  the 
intestate's  heirs  are  necessary  parties ;  and  hence,  while  the  refusal  of 
some  of  them  to  join  as  complainants  is  a  sufficient  excuse  for  making 
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them  defendants,  it  will  not  excuse  the  omission  of  them  entirely  as 
parties. 

3.  Same;  when  dismissal  of  hill  to  set  aside,  for  xvant  of  parties,  should 
he  without  prejudice. — If  the  bill,  in  such  case,  is  dismissed  for  want  of 
parties,  and  some  of  the  complainants  are  under  the  disabilities  of 
coverture  or  of  infancy,  the  dismissal  should  be  without  prejudice. 

Appeal  from  Crenshaw  Chancery  Conrt. 

Heard  before  Hon.  Jxo.  A.  Foster. 

The  bill  in  this  cause  was  liled  by  M.  E.  Daniel  and  others, 
heirs  at  law  of  M.  M.  Stough,  deceased,  against  S.  C.  Stongh,  seek- 
ing to  have  set  aside  a  sale  of  land  belonging  to  the  estate  of  said 
intestate,  made  by  the  defendant,  while  he  was  the  adminis- 
trator of  said  estate,  to  himself,  and  a  conveyance  thereof  to 
him  by  a  ))arty  appointed  by  the  probate  court  for  that  purpose. 
Two  of  the  heirs  did  not  join  as  complainants  in  the  bill ;  and 
they  were  not  made  defendants,  the  bill  alleging,  as  an  excuse 
therefor,  the  refusal  by  them  to  join  as  complainants.  On  the 
hearing,  had  on  demurrer  for  want  of  necessary  parties,  and 
also  on  pleadings  and  proof,  the  chancellor  caused  a  decree  to 
be  entered,  sustaining  the  demurrer  and  dismissing  the  bill ; 
and  that  decree  is  here  assigned  as  error. 

J.  H.  Parks  and  Rice  &  Wiley,  for  appellants. 

John  Gamble,  contra. 

BRICKELL,  C.  J. — It  can  not  be  doubted  that  a  purchase 
by  an  administrator  at  his  own  sale  is  voidable  at  the  option 
of  his  cestuis  que  trust,  seasonably  expressed,  though  he  may 
liave  acted  with  fairness,  and  made  no  profit. — Jatnes  v.  James, 
55  Ala.  525 ;  Callovmy  v.  Gilmer.,  36  Ala.  354.  At  an  early 
day,  in  the  case  of  Brannan  v.  OUve7%2  Stew.  47,  an  exception 
to  this  rule  was  adopted,  which  has  since  prevailed,  though  its 
introduction  has  been  more  than  once  regretted  by  our  prede- 
cessors. The  exception  is  of  purchases  by  an  executor  or 
administrator  having  an  interest  in  the  jproperty  sold.  Such 
purchases  are  sustained,  if  the  property  is  exposed  to  sale  in  the 
ordinary  mode,  under  such  circumstances  that  it  will  connnand 
the  l)est  price,  and  there  is  an  absence  of  all  evidence  of  unfair- 
ness. This  case  does  not  fall  within  that  exception,  for  the  ad- 
ministrator was  without  interest  in  the  lands.  It  was,  therefore, 
at  the  mere  option  of  the  heirs  to  whom  the  lands  descended, 
whether  they  would  avoid  or  confirm  the  sale ;  and  whether 
the  lands  sold  for  more  or  less  than  their  value,  was  not 
material,  fraud  or  unfairness  not  being  imputed  to  the  admin- 
istrator. 

All  the  heirs  were  necessary  parties  to  the  bill,  having  for 
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its  object  the  avoidance  of  the  sale  ;  all  had  rights  and  interests 
which  were  to  be  affected  and  bound  by  tiie  decree.  The 
refusal  of  two  to  join  as  complainants  was  a  sufficient  reason 
for  making  them  defendants,  but  will  not  excuse  their  omission 
as  parties.  The  demurrer  taken  because  of  their  absence  was 
properly  sustained  ;  and  as  the  complainants  declined  to  amend, 
there  was  no  other  alternative  than  to  dismiss  the  bill.  As  one 
of  the  complainants  is  under  the  disability  of  coverture,  and 
the  others  are  under  the  disability  of  infancy,  the  dismissal 
ought  to  have  been  without  prejudice.  The  decree  in  this 
respect  will  be  here  corrected,  and  as  corrected  will  be  affirmed. 


Abernathy  i?.  Moses. 

Bill  in  Equity  to  set  aside  Sale  of  Land  made  hy  Register  in 

Chancery. 

1.  Sale  under  decree  modified  and  affirmed  on  appeal;  when  merely 
irregular. — Where  a  sale  of  land  was  made  by  the  register  under  a  decree 
of  the  chancery  court,  foreclosing  a  mortgage,  on  a  bill  filed  against  the 
mortgagor  and  a  junior  encumbrancer  of  a  part  of  the  land,  and  the  com- 
plainant became  the  purchaser,  receiving  from  the  register  a  conveyance, 
and  being  put  in  possession ;  and  afterwards,  on  appeal  to  this  court, 
the  decree  of  sale  was  affirmed,  with  the  modification,  that  the  land  not 
embraced  in  the  second  encumbrance  should  be  sold  first,  and  the  land 
embraced  therein  should  be  sold  only  in  the  event  of  a  deficit  after  the 
sale  of  the  other  land, — held,  that  the  result  of  the  proceedings  on  the 
appeal  was  to  render  the  sale  irregular,  and  subject  to  be  set  aside  on 
proper  a{)])lication ;  but  that,  until  the  sale  was  set  aside  by  an  order  of 
the  court,  it  would  stand. 

2.  Same;  remedij  to  have  sale  set  aside.— It  may  be,  that  a  petition  to 
the  chancery  court,  bringing  the  i)arties  interested  in  the  sale  before  the 
court,  would  be  the  proper  remedy  to  have  the  sale  in  such  case  set  aside ; 
but  this  point  is  not  decided. 

3.  Sa^ne;  vhena  bill  filed  to  have  sale  set  aside,  a  stale  demand. — A  bill 
V)y  the  junior  encumbrancer,  to  have  such  sale  set  aside,  and  the  lands 
resold  under  the  decree  as  modified  on  appeal,  and  to  have  the  rents  ap- 
plied to  the  satisfaction  of  the  decree,  filed  more  than  nine  years  after 
the  sale,  and  more  than  eight  years  after  the  modification  and  affirmance 
of  the  decree,  without  showing  any  excuse  for  the  delay,  is  subject  to 
demurrer  on  account  of  the  staleness  of  the  demand. 

4.  Same;  wliether  purchaser  ran  be  charged  with  rents  for  more  than  one 
year  on  setting  aside  sale — giucre. — Whether,  if  the  sale  were  set  aside  on 
such  bill,  the  complainant  in  the  foreclosure  suit,  purchaser  at  the  "sale, 
could  be  charged  with  rents  for  more  than  one  year  before  the  suit  was 
brought,  quwre. 

5.  ^(7/  in  equity  by  surviving  partner;  ivhen  heirs  of  deceased  partner 
necessary  parties. — The  title,  legal  or  equitable,  to  lands  owned  by  a 
partnership  does  not,  like  personal  assets,  devolve  on  the  survivor,  but 
the  interest  of  the  deceased  partner  descends  to  his  heirs,  subject  in 
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equity  to  be  converted  into  partnership  effects  and  uses,  for  certain  part- 
nership purposes ;  and  hence,  the  heirs  of  the  deceased  partner  are  nec- 
essary parties  to  a  bill  filed  by  the  surviving  jiartner  to  foreclose  a  mort- 
gage on  land  executed  to  the  partnership,  or  otherwise  to  reduce  the 
security  afforded  by  the  mortgage  to  money,  and  to  his  individual  pos- 
session. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  tiled  on  4th  August,  18S2,  by 
Isaac  Moses  against  David  Abernathj,  John  Iluguley,  and 
others,  for  the  purpose  stated  in  the  opinion.  The  case  made 
bj  the  bill  is  sufficiently  stated  in  the  opinion,  except  that  it 
may  be  added  that  the  bill  avers  that  "all  the  members  of  the 
said  lirm  of  Hall,  Moses  &  Co.  are  dead,  except  orator,  he  be- 
ing the  surviving  member  of  said  firm,"  To  the  bill  the  heirs 
of  the  deceased  partners  were  not  made  parties.  The  defend- 
ant Abernathy  demurred  to  the  bill  on  the  grounds,  amon^ 
others,  (1)  that  it  showed  that  the  right  sought  to  be  enforced 
thereby  was  a  stale  demand,  and  (2)  that  the  heirs  of  the  de- 
ceased partners  were  not  made  parties,  the  latter  being  the  13th 
ground  referred  to  in  the  opinion.  The  chancellor  caused  a 
decree  to  be  entered,  overruling  both  ,  a  motion  to  dismiss, 
and  the  demurrer;  and  from  that  decree  this  appeal  was  taken. 

J.  M.  Chilton,  for  appellants. 

J.  J.  Aberckombie,  ccfntra. 

STONE,  J. — The  present  bill  may  be  regarded  as  one  to  set 
aside  a  sale  made  by  the  register,  and  to  allow  Moses,  surviving 
partner  of  Hall,  Moses  &,  Co.,  to  effect  a  redemption  of  p&rt  of 
the  lands  by  a  resale.  The  bill  avers  that  in  December,  1870, 
Wilkins  and  Smith,  personal  representatives  of  one  Wilkins, 
filed  their  bill  to  foreclose  a  mortgage,  executed  in  1860  by 
one  Carlisle  to  one  Taylor,  and  transferred  by  the  latter  to 
Wilkins  and  Smith.  Among  other  parties  to  that  bill.  Hall, 
Moses  tfe  Co.,  a  mercantile  firm,  were  made  defendants ;  and  it 
was  averred  that  they  claimed  some  interest  in  the  land  em- 
braced in  the  mortgage,  but  the  nature  of  their  interest  was  not 
set  out.  They  answered  the  bill,  setting  forth  the  nature  of 
their  claim.  After  the  making  of  the  mortgage  by  Carlisle  to 
Taylor,  part  of  the  lands  embraced  in  the  mortgage  was  sold 
at  sherin  8  sale  to  Huguley  and  another,  under  execution  against 
Carlisle;  and  Iluguley  had  then  conveyed  the  lands  he  had  so 
purchased  to  Hall,  Moses  &  Co.,  as  security  for  moneys  he 
owed  them.  Such  was  the  claim  set  up  by  Hall,  Moses  &  Co.; 
and  this  court,  when  that  case  came  before  it — Cwrlisle  v.  Wil- 
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kins^  51  Ala.  371 — ruled  that  Hall,  Moses  tfc  Co.  had  a  hoiia 
Jide  lien  and  claim  on  Carlisle's  e(]uity  of  redemption,  but  that 
.  it  was  subordinate  to  the  mortgage  interest  of  Wilkins  and 
Smith.  The  present  bill  then  proceeds  to  aver,  that  a  decree 
was  rendered  in  said  cause,  foreclosing  said  mortgage,  and 
ordering  the  entire  lands  to  be  sold  in  payment  of  the  mort- 
gage debt  ascertained  to  be  due,  unless  the  money  was  paid  in 
a  given  short  time.  That  decree  was  rendered  in  1872,  and 
took  no  notice  of  the  claim  set  up  by  Ilall,  Moses  &  Co.,  that 
the  lands  not  embraced  in  their  mortgage,  being  still  the  prop- 
erty of  Carlisle,  should  l>e  first  sold,  before  any  recoui'se  should 
be  liad  against  the  lands  covered  by  their  mortgage.  That 
under  said  decree,  the  register,  on  March  3d,  1873,  sold  the 
entire  tract  of  land,  and  Wilkins  and  Smith,  the  complainants 
in  that  suit,  became  the  purchasers  at  the  amount  of  their  de- 
cree, and  obtained  title,  and  were  placed  in  possession  under  a 
writ  of  assistance.  The  bill  then  avers  that  said  "Wilkins  and 
Smith,  "shortly  after  their  said  purchase,  sold  and  conveyed 
the  said  land  to  David  Abernathy,  who  thereupon  went  into 
possession  of  the  same,  and  who  has  remained,  and  still  remains 
in  possession  thereof,  claiming  title  thereto  by  virtue  of  the 
same."  The  bill  then  proceeds  to  aver  that  an  appeal  from 
said  decree  of  foreclosure  was  taken  to  this  court,  on  the  27th 
day  of  May,  1873,  and  that  on  the  27th  day  of  July,  1874,  this 
court  ''in  all  things  affirmed  the  decree  of  the  said  chancery 
court  in  said  cause,  but  at  the  same  time  so  amended  the  same 
as  to  require  that  there  should  be  sold  first  that  portion  of  the 
land  mentioned  in  said  bill  and  mortgage,  which  had  not  been 
sold  under  the  execution — thus  leavin^g  the  portion  in  which 
said  Hall,  Moses  ife  Co.  were  interested,  to  be  sold  last,  and 
only  in  the  event  that  there  should  be  a  deficit  after  the  sale  of 
the  other.  That  said  decree  as  so  amended  remains  unexecuted, 
and  under  it  the  said  llall,  Moses  tfe  Co.  obtained  valuable 
rights."  The  bill  contains  the  following  additional  averment : 
"  That  the  annual  rental  value  of  said  land,  at  and  ever  since  the 
said  register's  sale,  has  been  one  thousand  dollars  per  annum^ 
and  that  the  parties  in  possession  thereof  have  received  that 
amount  of  profit  tlierefrom,"  The  special  prayer  for  relief  is, 
that  the  sale  so  made  be  set  aside,  and  that  the  lands  be  resold 
under  the  amended  decree  ;  for  a  reference  to  ascertain  and  re- 
port the  rents  and  profits  from  the  sale  to  the  present  time, 
and  "that  the  same  be  applied  to  the  satisfaction  of  the  said  de- 
cree in  favor  of  Wilkins  and  Smith."  This  is  substantially  the 
case  made  by  the  present  bill,  to  which  many  grounds  of  de- 
murrer were  assigned. 

The  sale  made  by  the  register  was  not  void,  nor  did  it  be- 
come void  by  the  subsequent  action  of  this  court.     We  have 
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decided  that  when  a  plaintiff  becomes  the  purchaser  under  his 
own  judgment  or  decree,  if  the  judgment  or  decree  be  subse- 
quently reversed,  the  title  acquired  by  his  purchase  falls  with 
it.  And  the  same  fate  befalls  a  vendee  from  such  purchasing 
plaintiff. — Marks  v.  Coioles,  61  Ala.- 299;  McDonald  v.  Mobile 
Life  Ins.  Co.,  65  Ala.  358 ;  Freeman  on  Judgt.  (3  Ed.)  §  484. 
That  is  not  this  case.  The  decree  under  which  this  sale  was 
effected  was  affirmed,  though  modified.  The  result  was  to 
render  the  sale  irregular,  and  subject  to  be  set  aside  on  proper 
application.  Until  the  sale  was  set  aside  by  an  order  of  the 
court,  it  would  stand.  We  do  not  now  announce  absolutely 
what  would  be  the  proper  steps  to  obtain  the  action  of  the 
court  in  such  case.  It  partakes  of  the  nature  of  an  abuse  of 
final  process,  and  possibly  a  petition  to  the  court  below,  bring- 
ing the  parties  interested  in  the  sale  before  the  court,  would  be 
the  proper  remedy. — Lockett  v.  Hurt,  57  Ala.  198  ;  1  Brick. 
Dig.  912. 

The  bill  in  the  present  case  was  filed  in  August,  1882,  more 
than  nine  years  after  the  sale  by  the  register,  and  more  than 
eight  years  after  the  decree  of  the  chancellor  was  corrected  and 
affirmed  in  this  court. — Carlise  v.  Wilkins,  51  Ala.  371.  The 
bill  offers  no  excuse  for  this  delay.  One  of  the  grounds  of 
demurrer  is  staleness.  We  think  this  ground  well  taken. 
Robinson  v.  Culloin,  41  Ala.  693 ;  McCaskell  v.  I^ee,  39  Ala. 
131 ;  Dobbs  v.  Barnes,  at  the  present  term  [not  reported].  It 
would  work  great  hardshi])  and  opression,  if  parties,  circum- 
stanced as  the  present  complainant  is,  could  slumber  so  long  on 
their  rights,  and  allow  a  purchaser  to  quietly  occupy  under  a 
title  at  least  colorable,  until  a  ruinous  account  for  rents  had  run 
up  against  him.  Such  a  precedent  would  be  akin  to  improving 
a  man  out  of  his  estate. 

There  is  another  view  of  this  case  which  should  not  be 
ignored.  Apparently,  it  seeks  to  liquidate  the  mortgage  debt  to 
Wilkins  and  Smith,  under  which  the  lands  were  sold,  with  the 
rents  and  profits  alleged  to  have  been  realized  since  the  reg- 
ister's sale.  The  bill  contains  no  averment  that  the  lands 
will  command  a  better  price  at  a  second  sale,  nor  is  there  an 
offer  to  make  them  bring  even  that  much.  Now,  we  do  not 
decide  absolutely,  but  it  is  worthy  of  inquiry,  whether  Aber- 
nathy can  l)e  charged  with  rents  for  more  than  one  year  before 
the  suit  was  brought. — Dudley  v.  Witter,  46  Ala^  664 ;  Dozier 
V.  Mitchell,  65  Ala.  511. 

The  13th  ground  of  demurrer  ought  to  have  been  sustained. 
The  title,  legal  or  equitable,  to  lands  owned  l)y  a  partnership 
does  not,  like  personal  assets,  devolve  on  the  survivor.  It 
descends  to  the  heir,  subject  in  equity  to  be  converted  into 
partnership  effects  and  uses,  for  certain  partnership  purposes. 
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The  heirs  of  the  deceased  partner  were  necessary  parties,  as 
being  interested  in  the  alleged  mortgage  made  by  Hugiiley, 
having  a  right  to  be  heard  in  any  application  njade  by  the  sur- 
viving partner  to  reduce  the  security  to  money,  and  to  his  indi- 
vidual possession. — Andrews  v.  Brown^  21  Ala.  437  ;  Caldwell 
V.  Parmer^  56  Ala.  405.  If  relief  should  be  granted  in  this 
case,  the  first  step  would  be  to  set  thq  register's  sale  aside,  and 
open  up  the  claim  of  Iluguley,  and  of  Ilall,  Moses  <fe  Co.,  his 
mortgagees,  to  further  consideration.  In  that  litigation  Hall's 
heirs  have  such  interest  as  constitutes  them  necessary  parties. 

On  the  two  points  mentioned  the  chancellor  erred.  But  as 
questions  may  arise  on  a  motioji  to  amend,  which  can  only  be 
considered  in  the  court  below,  we  will  remand  the  cause,  to  be 
further  proceeded  in  according  to  the  principles  of  this  opinion. 

Reversed  and  remanded. 


Connor  i?,  Boyd. 

Petition  hy  Complainant^ s  Solicitor  in  a  Suit  in  Equity  for 
Compensation. 

■  1.  Attorney  and  client;  compensation  to  complainant's  solicitor  in  a 
suit  in  equity. — After  a  decree  had  been  rendered,  on  bill  filed  in  equity 
by  a  judgment  creditor  against  the  debtor,  ordering  a  sale  of  the  de- 
fendant's property  for  the  payment  of  complainant's  demand,  the  par- 
ties came  together,  and  entered  into  a  compromise,  the  complainant,  in 
consideration  of  a  small  sum  paid  by  the  defendant,  executing  a  receipt 
in  full  of  her  demand.  Afterwards,  the  complainant's  solicitors  filed  a 
petition  in  the  cause,  alleging  the  insolvency  of  their  client,  and  the  com- 
promise made  by  the  parties,  and  praying  a  reference  to  ascertain  what 
would  be  a  reasonable  compensation  to  them  for  their  services  in  the 
cause,  and  directions  to  the  register  to  proceed  with  the  sale  for  the  pay- 
ment of  such  compensation.  Held,  that  no  ground  :or  the  interference 
of  a  court  of  equity  is  .shown,  and  that  a  decree  of  the  chancery  court, 
granting  the  relief  prayed  in  the  petition,  was  erroneous. 

Apaeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Fostek. 

The  bill  in  this  cause  was  liled  by  Nancy  Boyd,  a  judgment 
creditor  of  Thomas  Connor,  against  the  latter,  seeking  a  dis- 
covery of  property  liable  to  the  satisfaction  of  her  judgment, 
and  a  decree  condemning  the  property  to  sale  for  that  purpose. 
On  the  the  hearing,  had  on  pleadings  and  proof,  a  decree  was 
rendered,  granting  relief  to  the  complainant  and  ordering  a 
reference  for  the  ascertainment  of  the  amount  due  complainant 
on  her  judgment.  The  register  made  a  report  of  the  amount 
25  " 
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thus  due  to  the  complainant,  which  was  confirmed,  and  a  decree 
of  sale  entered.  Afterwards  a  settlement  was  had  between  the 
parties,  and,  in  consideration  of  a  small  amount,  the  complain- 
ant executed  to  the  defendant  a  receipt  in  full  of  her  demand 
against  him.  Afterwards  the  complainant's  solicitors  filed  a 
petition,  asking  a  reference  to  ascertain  what  would  be  a  rea- 
sonable compensation  to  them  for  their  services  in  the  cause, 
and  directions  to  the  register  to  pi'oceed  with  the  sale  of  the 
property  described  in  the  decree  of  sale,  for  the  purpose  of  pay- 
ing the  amount  which  the  register  might  ascertain  to  be  due  to 
them  for  their  said  services,  and  the  costs  of  suit.  The  settle- 
ment made  between  the  complainant  and  defendant  is  stated  in 
the  petition,  and  the  insolvency  of  the  complainant  is  averred. 
On  the  hearing  of  the  cause  on  this  petition,  a  reference  was 
ordered  by  Hon.  II.  Austill,  the  chancellor  then  presiding,  to 
ascertain  what  would  be  a  reasonable  fee  for  the  said  services 
of  the  petitioners ;  and,  at  a  subsequent  term,  a  report  was  made 
by  the  register  of  the  amount  of  saqh  fee,  and  the  report  was 
confirmed ;  and,  on  2r)th  May,  1881,  a  decree  was  entered, 
directing  the  register  to  proceed  to  sell  the  property  described 
in  the  decree  of  sale  in  the  main  cause,  for  the  payment  of  the 
costs  of  suit  and  the  fee  of  complainant's  solicitors,  as  ascer- 
tained and  reported  by  the  registei-,  from  which  this  appeal  was 
taken. 

That  decree,  in  so  far  as  it  ordered  the  register  to  proceed 
with  the*  sale  for  the  payment  of  said  fee,  is  here  assigned  as 
error. 

R.  M.  Williamson  and  J.  D.  Gardner,  for  appellant. 

Parks  &  Hubbard,  contra. 

BRICKELL,  C.  J. — There  are  cases  in  which  it  may  be 
proper  for  the  court  of  chancery  to  ascertain  the  compensation 
which  ought  to  be  paid  solicitors,  and  to  direct  its  payment 
from  funds  in  the  custody,  or  under  the  control  of  the  court. 
There  are  other  cases  in  which  trustees,  executors,  administra- 
tors, or  guardians  are  parties,  and  tlie  court  may  very  properly 
ascertain  tiie  compensation  of  the  solicitors  they  have  employed. 
But  in  ordinary  cases,  there  is  no  ground  or  reason  for  the  in- 
terference of  the  court  between  the  solicitor  and  client ;  cer- 
tainly no  ground  or  reason  for  such  interference  as  was  indulged 
in  this  cause,  depriving  the  client  of  the  unquestioned  right  to 
make  such  settlement  of  the  suit  as  he  may  choose,  and  render- 
ing a  decree  against  his  adversary  for  the  compensation  of  his 
solicitor. 
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The  decree  of  tlie  20th  May,  1881,  is  reversed  and  tlie  cause 
remanded. 


Vancleave  v.  Wilson, 

£ill  in  Equity  hy  Wife  to  have  vacated  and  set  aside  Convey- 
ance of  the  Homestead. 

* 

1.  Duress  practiced  by  husband  on  ivife;  when  rvife  can  not  maintain 
bill  to  set  aside  conveyance  obtained  by. — A  bill  in  equity  can  not  lie  main- 
tained by  a  married  woman  to  vacate  and  set  aside  a  conA-eyance  of  the 
homestead,  on  the  ground  of  duress  practiced  upon  her  by  the  husband 
in  obtaining  her  signature  to  the  conveyance,  when  the  vendee  is  a  pur- 
chaser for  value,  and  was  not  privy  to,  did  not  connive  at,  or  participate 
in,  or  have  any  notice  of  the  duress. 

2.  "  Same;  interei<t  of  icife  in  homestead. — The  title  to  the  property  and 
the  right  of  homestead  being  in  the  husband  at  the  time  of  the  convey- 
ance, the  wife  has  no  such  interest  in  the  homestead,  during  the  hus- 
band's life-time,  as  would  authorize  her  alone  to  maintain  such  a  bill, 
even  were  the  interposition  of  equity  otherwise  justifiable. 

3.  Conveyance  of  the  homestead;  acknowledgment  by  the  wife. — A  con- 
veyance of  the  homestead,  invalid  by  reason  of  the  defective  acknowledg- 
ment of  the  wife,  her  voluntary  assent  and  signature  thereto  not  having 
been  certified  in  conformity  to  the  statute  touching  the  conveyances  of 
homesteads,  may  be  rendered  valid,  and  the  defect  cured,  by  a  subse- 
quent acknowledgment  by  her,  made  and  certified  as  required  by  the 
statute,  the  rights  of  third  parties  not  intervening. 

4.  Judgment  in  urdawful  detainer;  injunction  against. — A  vendor,  hav- 
ing, after  the  execution  of  the  conveyance  leased  the  land  conveyed  from 
the  vendee,  can  not,  while  he  retains  possession  under  the  lease,  dispute 
the  vendee's  title,  althougn  the  conveyance  executed  by  him  may  be 
void  ;  nor  can  he  enjoin  a  judgment  in  unlawful  detainer  obtained  against 
him  by  the  vemlee  for  the  recovery  of  the  possession  of  the  land,  without 
showing  special  grounds  of  equitable  intervention. 

Appeal  from  St.  Clair  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

As  originally  filed,  this  was  a  bill  in  equity  by  John  M.  Van- 
cleave and  Elizabeth  F.  Yancleave,  his  wife,  against  John  C. 
Wilson,  and  Susan  Wilson,  his  wife,  seeking,  among  other 
things,  to  have  vacated  and  set  aside  an  absolute  conveyance  of 
a  homestead,  executed  by  tlie  complainants,  and  to  enjoin  a 
judgment  obtained  in  unlawful  detainer  against  John  M.  Van- 
cleave, before  a  justice  of  the  peacp,  for  the  recovery  of  the 
land  in  question.  A  demurrer  interposed  to  the  bill  by  the 
.  defendants  having  been  sustained  by  the  court,  the  bill  was 
amended  by  striking  out  the  name  of  John  M.  Vancleave  as  a 
party  complainant,  and  making  him  a  party  defendant.  The 
case  made  by  the  record  sufficiently  appears  from  the  opinion. 
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On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion,  that  the  appellant  was  not  entitled  to 
relief,  and  caused  a  decree  to  be  entered,  dismissing  the  bill ; 
and  that  decree  is  one  of  the  assignments  of  error  here  made. 

Hames  &  Caldwell,  and  Watts  &  Sons,  for  appellant. 

John  W.  Inzer,  contra. 

SOMERVILLE,  J. — The  decisions  of  this  court  settle  the 
principle,  that  where  an  instrument  is  procured  to  be  executed 
by  duress,  and  the  mortgagee  or  other  purchaser  for  a  valuable 
consideration  does  not  participate  in  such  %vrongful  act,  and 
has  no  notice  of  it,  the  validity  of  the  conveyance  is  in  no 
wise  aifected  or  vitiated., — Moog  v.  Strang,  69  Ala.  98.  And 
it  has  been  expressly  held  that  this  principle  holds  equally  well, 
when  applied  to  the  case  of  duress  practiced  by  a  husband 
upon  his  wife  in  obtaining  her  signature  to  a  conveyance  which 
is  invalid  without  it. — Rogers  v.  Adams,  66  Ala.  600 ;  Moses 
V.  Dade,  58  Ala.  211  ;  C'ahall  v.  Building  Association,  61 
Ala.  ^32. 

The  evidence  here  shows  that  the  vendee  of  the  property  in 
question  was  a  purchaser  for  value,  and  that  neither  she,  nor 
her  husband,  who  acted  as  her  agent  in  taking  the  deed  of 
November  20,  1878,  was  privy  to,  connived  at,  participated  in, 
or  had  any  notice  of  the  alleged  duress.  Under  the  principle 
above  stated,  this  fact  was  fatal  to  the  equity  of  the  bill,  and 
there  was  no  error  in  dismissing  it. 

It  may  be  true,  as  argued,  that  the  deed  aslirst  executed  was 
invalid  by  reason  of  the  defective  acknowledgment  of  the 
wife,  her  voluntary  assent  and  signature  not  having  been  cer- 
tified by  the  justice  in  conformity  to  the  statute  touching  the 
conveyance  of  homesteads.  But  a  new  acknowledgment  was 
made  to  cure  this  defect,  and,  being  properly  certified,  legally 
operated  to  do  so.  Whether  it  related  back  to  the  date  of  the 
original  delivery  of  the  deed,  or  was  only  operative  as  a  new 
delivery  from  the  date  of  the  last  certificate — a  point  on  which 
our  decisionsdo  not  entirely  harmonize — is  immaterial. — CahaU 
V.  Building  Association,  61  Ala.  232,  supra;  Balkuin  v. 
Wood,  58  Ala.  642.  It  is  sufficient  that  the  vice  of  the  first 
acknowledgment  was  cured  before  the  present  bill  was  filed,  and 
no  question  is  raised  as  to  the  intervening  rights  of  any  third 
person. 

There  is  yet  another  objection  to  the  equity  of  the  bill.  As 
amended,  it  is  a  bill  filed  by  the  toife  alone,  for  the  purpose  of 
setting  aside  a  conveyance  of  the  homestead  made  by  husband 
and  wife,  on  the  alleged  ground  of  duress  practiced  on  her. 
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and  upon  the  further  ground  that  the  conveyance  was  void  for 
want  of  the  proper  certificate  of  acknowledgment.  It  is 
manifest  that  the  wife  liad  no  such  interest  in  tlie  property  as 
would  autliorize  her  to  sue  alone  in  such  a  case,  even  were  the 
interposition  of  equity  otherwise  justifiable.  The  title  of  the 
property  and  the  right  of  homestead  are  both  in  the  husband, 
not  in  tile  wife.  She  may  exercise  a  veto  power  upon  his 
right  of  alienation,  and  may  enjoy  the  privilege  of  co-occupa- 
tion by  his  permission,  but  auring  the  husband's  life  she 
possesses  no  property  in  the  premises,  certainly  none  which 
would  authorize  her  to  file  a  bill  in  her  own  name  to  remove  a 
•cloud  from  the  title. — Dooley  v.  Villalonga,  61  Ala.  129; 
Zo7iff  V.  Mostyn,  65  Ala.  543 ;  Fellows  v.  Leivis,  65  Ala.  343  ; 
Jones  V.  De  Graffenreid^  60  Ala.  145 ;  Holly  v.  Flouimoy^  54 
Ala.  99. 

There  was  no  error  in  the  decree  of  the  chancellor  sustaining 
the  demurrer  to  the  bill  as  originally  framed.  John  M.  Van- 
cleave,  the  husband  of  appellant,  was  at  first  made  co-complainant 
with  her  in  the  suit,  but  his  name  was  stricken  out  by  amend- 
ment during  the  progress  of  the  cause,  and  he  was  made  one  of 
the  defendants  to  the  bill.  He  had  become  the  tenant  of 
Wilson  aftei'  making  the  deed  in  controversy,  having  rented 
the  premises  from  the  latter.  Upon  the  expiration  of  the 
lease,  which  was  for  one  year,  a  judgment  in  unlawful  detainer 
had  gone  against  him,  as  lessee,  before  a  justice  of  the  peace, 
and  the  bill  seeks,  among  other  things,  to  enjoin  this  judgment. 
Conceding  that  the  deed  of  conveyance  to  Mrs.  Wilson  was 
void,  and  that  John  M.  Vancleave  held  the  undisputed  legal 
title  to  the  premises  in  question,  a  judgment  against  a  lessee 
in  unlawful  detainer  can  not  be  en  joined  without  special 
grounds  of  equitable  intervention,  such  as  are  nowhere  averred 
in  the  present  bill. — Ahrams  v.  Watson,  59  Ala.  524 ;  Hamil- 
Uyii  V.  Adams,  15  Ala.  596  ;  Tumley  v.  Ilanna,  67  Ala.  101. 
He  had  gone  into  possession  of  the  premises,  or  at  least  had 
retained  possession  of  them  as  the  tenant  of  Mrs.  Wilson  ;  and 
he  could  not  l)e  permitted  to  deny  the  relationship,  or  dispute 
the  title  of  his  landlord  without  first  surrendering  the  posses- 
sion.— iVorvjood  v.  Kirhy's  Adm'r,  70  Ala.  397.  This  is  upon 
the  clearest  principles  of  estoppel. 

We  see  no  error  in  the  rulings  of  the  chancellor,  and  his 
decree  must  be  accordingly  affirmed. 
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Bill  in  Eqidty  to  establish  and  enforce  Mechanic's  Lien. 

1.  .When  statutory  remedy  exclusive. — When  a  right  is  solely  and  ex- 
clusively of  legislative  creation,  when  it  does  not  derive  existence 
from  the  common  law,  or  from  the  principles  prevailing  in  courts  of 
equity,  ^nd  jurisdiction  of  it  is  limited  to  particular  tribimals,  and 
specific,  peculiar  remedies  are  provided  for  its  enforcement,  the  jurisdic- 
tion and  remedy,  being  bounded  by  the  statute,  can  be  exercised  and 
pursued  only  before  the  tribunals,  and  in  the  mode  the  statute  provides. 

2.  Mechanic's  lien;  when  court  of  equity  has  no  jurisdiction  to  enforce. 
The  lien  in  favor  of  mechanics  and  material-men  for  work  and  labor 
done,  and  materials  furnished,  is  a  new  right,  created  by  statute,  for 
which  a  specific  remedy  by  an  action  at  law  is  provided;  and  hence,  in 
the  absence  of  a  special  cause  for  equitable  interposition,  a  court  of 
equity  can  not  assume  jurisdiction  for  its  enforcement. 

3.  Same;  vhen  averments  of  bill  for  its  enforcement  fail  to  shoiv  ground 
for  equitably  interposition. — An  averment  in  a  bill  filed  by  mechanics  and 
material-men  to  enforce  their  statutory  liens  for  work  and  labor  done, 
and  materials  furnished,  "that  the  statements  of  the  accounts  against 
said  defendants  are  difficult,  and  can  not  well  be  shown  in  a  court  of  law, 
and  a  resort  to  this  court  is  necessary  to  properly  enforce  the  liens  of 
complainants,  the  remedy  at  law  being  inadequate,"  is  not  an  averment 
of  facts  showing  a  complication  of  accounts,  rendering  necessary  the 
intervention  of  a  court  of  equity  to  disentangle  and  adjust  them,  or  of 
facts  showing  the  inadequacy  of  the  remedy  at  law,  but  is  merely  a 
statement  of  the  pleaders'  conclusions  of  law  and  of  fact ;  and  it  can  not 
aid  the  equity  of  the  bill. 

4.  Same;  depends  on  substantial  compliance  with  the  statute. — The 
creation  o^  the  lien  given  by  statute  to  mechanics  or  contractors,  em- 
ployees, and  material-men  depends  upon  a  substantial  compliance  with 
the' requisitions  of  the  statute,  the  first  of  which. is,  tliat  a  just  and  true 
account  of  tlie  demand,  after  all  just  credits  have  been  given,  verified  by 
oath,  must  be  filed  in  the  office  of  the  judge  of  probate  of  the  county  in 
which  the  property  to  l)e  <rharged  is  situate. 

5.  Same;  verification  of  demand;  before  tvhom  made. — Statutes  are 
not  generally  intended  to  operate  extra-territorially ;  and  a  statute  au- 
thorizing of' requiring  the  ooing  of  a  pnrticular  act,  if  nof  otherwise 
expressed,  must  be  regarded  as  contemplating  the  doing  of  the  act  within 
the  juris<liction  of  the  State;  and  hence,  the  verification  of  the  demand 
contemplated  by  the  statute  providing  a  lien  in  favor  of  mechanics,  etc., 
is  the  oath  or  affirmation  of  the  claimant,  or  of  some  other  person  having 
knowledge  of  the  facts,  taken  before  an  officer  of  this  State  authorized 
l)y  law  to  take  and  certify  oaths. 

6.  Same. — A  verification  of  the  demand  before  a  notary  public  in  the 
State  of  Tennessee,  not  being  a  compliance  with  the  statutory  require- 
ments, can  not  operate  to  confer  the  lien  provided  by  the  statute. 

7.  Notary  public;  authority'to  administer  oaths. — Unless  conferred  by 
statute,  a  notary  public  has  no  authority  to  administer  oaths  or  affirma- 
tions recpiired  by  special  statutory  enactments,  and  not  in  tlie  transaction 
of  commercial  affairs. 

8.  Same;  presumption  as  to  hia  authority  in  another  State. — Until  the 
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contrary  is  shown,  the  presumption  is,  that,  in  a  sister.  State,  a  notary 
public  has  no  other  authority  than  that  which  is  derived  from  the  com- 
mercial law. 

Appeal  from  DeKalb  Chancery  Court. 

Heard  before  Hon.  X.  S.  Gkaham. 

The  bill  in  this  cause  Was  filed  by  D.  J.  Chandler,  P.  Flem- 
ing, J.  II.  Warner  tt  Co.  and  Ruoff  &  Co.  against  George  D. 
Lawrence,  Wiley  G.  Jones  and  L.  B.  Morrison,  partners  under 
the  firm  name  of  the  Alabama  White  Sulphur  Springs  Com- 
pany, and  A.  B.  Hanna,  for  the  purpose  stated  in  the  opinion. 
Hanna  was  made  a  party  defendant  as  claiming  a  vendor's  lien 
on  the  property  sought  to  be  subjected  to  sale.  The  bill 'filed 
by  Ha*nna,  referred  to  in  the  closing  sentence  of  the  opinion, 
sought  to  enjoin  the  appellants  from  selling  the  property  in 
contro^'ersy  under  an  execution  issued  on  a  judgment  obtained 
by  them  in  the  Circuit  Court  of  DeKalb  county  against  the 
White  Sulphur  Springs  Co.  under  the  statute  creating  a  lien  in 
favor  of  mechanics  and  material-men,  and  providing  a  remedy 
for  its  enforcement.  By  an  amendment,  Hanna  alleged  the 
pendency  of  the  suit  by  the  appellants  against  the  Springs 
Company  and  himself,  and  prayed  that  said  cause  might  "be 
lieard  with,  and  treated  as  a  part  of  this  cause,  and  that  com- 
plainant's bill  of  complaint  in  this  cause  be  considered  as  an 
answer  and  cross-bill  against  D.  J.  Chandler  et  al.^^  The  two 
causes  were  heard  together ;  and,  upon  the  hearing,  a  decree 
was  rendered,  dismissing  the  bill  filed  by  the  appellants,  and 
granting  to  Hanna  the  relief  prayed  by  him  in  his  bill.  The 
other  facts,  necessary  to  an  understanding  of  the  points  de- 
cided, are  sufficiently  stated  in  the  opinion.  • 

Phklan  &  GoKEE  and  D.  P.  Lewis,  for  appellants. 

Sam'l  F.  Rice  and  L.  A.  DobbS,  contra. 

BRICKELL.  C.  J.— The  purpose  of  the  original  bill  filed 
by  the  appellants  is  to  establish  and  enforce  a  lien  under  the 
statute  (Chapter  6,  Title  2,  Part  3,  of  the  Code  of  1876),  for 
work  and  labor  done,  and  materials  furnished  in  the  erection 
and  repair  of  buildings,  and  the  construction  of  other  improve- 
ments on  a  parcel  of  land,  indifferently  designated  as  "Hanna 
Springs,"  or  "Alabama  White  Sulphur  Springs."  The  lien  as- 
serted is  derived  from,  and  wholly  dependent  upon  the  statute, 
W'hich  creates  a  new  right  unknown  to  courts  of  law,  or  of 
equity.  For  the  enforcement  of  the'  right,  a  specific  remedy 
by  an  action  at  law  is  provided,  which  in  form  and  character- 
istics is  essentially  different  from  the  known  and  usual  remedies 
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of  courts  of  law,  bearing  a  striking  analogy  to  a  proceeding  in 
rem,  rather  than  to  a  proceeding  in  personam..  All  parties  to 
the  contract  are  indispensable  parties  to  the  suit  the  statute 
authorizes;  and  in  addition,  "all  other  persons  interested  in  the 
matter  in  controversy,  and  in  the  property  charged  with  the 
lien,  may  be  made  parties,  l)ut  such  as  are  not  made  parties 
shall  not  be  bound  by  any  such  proceedings."  It  is  manifest 
the  statute  intended  to  prescribe  a  particular  remedy,  co-exten- 
sive with,  and  capable  of  enforcing  the  new  right  it  creates — 
that  it  was  intended,  not  only  to  create  a  new,  distinct  right, 
having  its  own  elements  and  properties,  but  to  prescribe  a 
particular,  specific  remedy,  supposed  to  be  fully  adequate  to 
the  vindication  of  the  right. 

The  rule  is  general,  of  great  practical  importance,  and  has 
been  frequently  acted  upon,  that  "when  by  a  statute  a  new 
right  is  given,  and  a  specific  remedy  provided,  or  a  new  power 
and  also  the  means  of  executing  it  are  provided  by  statute,  the 
power  can  be  executed  and  the  right  vindicated  in  no  other 
way  than  that  prescribed  by  the  statute." — Sedgwick  on  Stat. 
<fe  Cons.  Law,  343;  Janney  v.  Buell,  55  Ala.  408 ;  Phillips  v. 
Ash,  63  Ala.  414.  The  rule  does  not  collide  with  the  general 
rule,  that  the  jurisdiction  of  a  court  of  equity  is  not  impaired 
by  statutes  conferring  upon  other  tribunals  jurisdiction  which 
was  exclusively  equitable,  unless  the  statutes  expressly  take 
away  the  equitable  jurisdiction ;  nor  with  the  other  well  set- 
tled rule,  "that  if  a  statute  gives  a  remedy  in  the  aflirmative, 
without  a  negative,  express  or  imj^lied,  for  a  matter  which  was 
actionable  at  the  common  law,  the  party  may  sue  at  the  com- 
mon law  as  well  as  upon  the  statute  ;  for  this  does  not  take  away 
the  common  law  remedy," — Sedgwick  on  Stat.  &  Cons.  Law 
342.  In  the  cases  to  which  these  rules  are  applied,  the  ri^ht 
existed  and  its  enforcement  lay  within  the  jurisdiction  of  either 
the  court  of  equity  or  the  common  law  courts.  Statutes  affirma- 
tive of  the  riglit,  and  prescribing  other  tlian  the  usual  remedies 
for  its  enforcement,  or  conferring  cognizance  of  it  upon  other 
tribunals,  not  negativing  the  pre-existing  remedies  or  jurisdic- 
tion, in  their  very  nature  are  merely  cumulative  and  not  exclu- 
sive. But  when  a  right  is  solely  and  exclusively  of  legislative 
creation,  when  it  does  not  derive  existence  from  the  common 
law,  or  from  the  principles  prevailing  in  courts  of  ecjuity,  juris- 
diction of  it  may  be  limited  to  particular  tribunals,  and  specific, 
peculiar  remedies  provided  for  its  enforcement.  The  jurisdic- 
tion and  the  remedy,  being  bounded  by  the  statute,  can  be 
pursued  and  exercised  only  before  the  tribunals  and  in  the 
mode  the  statute  provides.  Other-  tril)unals  can  not  exercise 
the  jurisdiction,  without  enlarging  the  operation  of  tiie  statute. 
The  case  of  Montandon  v.  Deas,  14  Ala.  33,  in  which  it  was 
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lield,  that  a  court  of  equity  liad  concurrent  jurisdiction  witli 
courts  of  law  to  enforce  the  lien  given  mechanics  by  the  statute 
then  of  force,  is  not  opposed  to  this  view.  The  statute  did  not 
prescribe  a  particular  remedy,  and  its  words  contemplated,  obvi- 
ously, either  a  suit  at  law,  or  in  equity. — Clay's  i)ig.  375-6. 
It  may  be,  that  if  fraud  intervenes,  obstructing  the  enforce- 
ment of  the  lien  by  the  statutory  remedy,  or  some  other  im- 
pediment or  difficulty  is  interposed,  rendering  the  statutory 
remedy  inadequate,  a  court  of  equity  could  take  jurisdiction  to 
enforce  it,  as  it  takes  jurisdiction  upon  its  own  principles  and 
maxims  to  relieve  against  fraud  or  accident,  when  legal  reme- 
dies are  not  complete  or  appropriate.  But  in  the  absence  of  a 
special  cause  for  equitable  interposition,  the  court  can  not,  and 
ought  not  to  assume  a  jurisdiction  the  statute  has  committed  to  , 
oourts  of  law,  and  apply  other  remedies  for  the  enforcement  of 
a  purely  statutory  right,  than  such  as  the  statute  prescribes. 
Phillips  on  Mechanics'  Liens,  §  2.  The  present  bill  fails  to 
show  that  the  stntutory  remedy  is  inadequate,  or  that  any  fraud 
or  other  impediment  obstructs  the  enforcement  of  the  lien,  if 
it  exists,  which  a  court  of  law  can  not  as  well  remove  as  a  court 
of  equity.  The  single  averment  is,  "that  the  statements  of  the 
accounts  against  said  defendants  are  difficult,  and  can  not  well  be 
shown  in  a  court  of  law,  and  a  resort  to  this  court  is  necessary 
to  properly  enforce  the  liens  of  complainants,  the  remedy  at 
law  being  inadequate."  This  is  not  an  averment  of  facts  show- 
ing a  complication  of  accounts,  rendering  necessary  the  inter- 
vention of  a  court  of  equity  to  disentangle  and  adjust  them  ; 
nor  is  it  a  statement  of  facts  showing  the  inadequacy  of  the 
remedy  at  law.  At  most,  it  is  a  simple  statement  of  the 
pleaders'  conclusions  of  law  and  of  fact,  and  can  not  aid  the 
equity  of  the  bill.  That  must  depend  upon  a  clear,  unambigu- 
ous statement  of  facts,  from  which  the  court  can  plainly  see 
that  a  case  for  its  interference  exists,  and  by  which  the  defend- 
ant is  distinctly  informed  of  the  nature  of  the  case  he  is  to 
meet  and  defend. — Cockrell  v.  Gurley,  26  Ala.  405 ;  Duelcvjorth 
V.  Duckworth^  35  Ala.  70.  Considered  in  this  aspect,  the  bill 
was  without  equity,  and  was  properly  dismissed. 

Tlie  creation  and  continuance  of  the  lien  given  by  the  statute 
to  mechanics,  or  contractors,  employees,  and  material-men,  as 
the  parties  are  designated,  depends  upon  a  compliance  with  the 
requisitions  of  the  statute.  A  strict  literal  compliance  is  not 
exacted,  but  a  compliance  with  all  matters  of  substance.  The 
mere  fact  that  work  and  labor  are  performed  and  materials 
furnished  for  the  erection  or  repair  of  buildings,  or  for  the 
construction  of  other  improvements,  will  not  give  rise  to  the 
lien.  The  work  and  labor  may  be  done,  and  the  materials 
furnished  on  the  personal  credit  of  the  party  contracting  for 
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them,  and  this  is  often  true,  and  all  that  is  intended.  By  the 
express  words  of  the  statute,  the  lien  can  come  into  existence 
only  upon  a  compliance  with  its  provisions.  The  first  step 
wliich  must  be  taken  to  create  it,  is  the  filing  in  the  office  of 
the  judge  of  probate  of  the  county  in  which  the  property  to 
be  charged  is  situate,  a  just  and  true  account  of  the  demand, 
after  all  just  credits  have  been  given,  which  must  be  verified 
by  the  oath  of  the  claimant.  It  is  this  verified  statement  which, 
when  properly  filed,  is,  in  the  words  of  the  statute,  "a  lien  upon 
the  building  or  other  improvements,  from  and  after  such  filing." 
The  statement  of  the  claims  of  three  of  the  complainants, 
Warner  &  Co.,  Fleming  and  Ruofi  &  Co.,  alleged  to  have  been 
filed  in  the  office  of  the  judge  of  probate,  are  not  otherwise 
.verified  than  by  an  affida\it  purporting  to  have  been  taken  be- 
fore a  notary  public  of  the  county  of  Hamilton,  in  the  State  of 
Tennessee.  The  verification  contemplated  by  the  statute  is  an 
oath  or  aftirmation  in  writmg  to  the  truth  of  the  statement  of 
the  claim  or  demand,  taken  and  administered  by  and  before  an 
officer  liaving  authority  by  law  to  administer  and  certify  oaths 
or  affirmations.  A  notary  public  is  an  officer  long  known  to 
the  commercial  law,  and  his  official  powers  and  duties  are  re- 
cognized as  extending  to  the  authentication  of  commercial  in- 
struments. It  does  not  lie  within  the  scope  of  his  authorit}'  or 
duty  to  administer  oaths  or  affirmations  required,  not  in  the 
transaction  of  commercial  affaii-s,  but  by  special  statutory  enact- 
ment.— Kirksey  v.  Bates,  7  Port.  529.  Such  authority  is  often 
conferred  upon  him  by  statute,  but  if  this  be  true  in  the  State 
of  Tennessee,  there  is  no  evidence  of  the  fact  in  the  record. 
Until  the  contrary  is  shown,  the  presumption  is,  that,  in  a 
sister  State,  a  notary  public  has  no  other  authority  than  that 
which  is  derived  from  the  commercial  law.-^l  Brick.  Dig.  349, 
§  9.  These  claims,  if  it  could  be  conceded  that  a  verification 
before  an  officer  of  another  State  would  satisfy  the  require- 
ments of  the  statute,  are  wanting  in  the  essential  element  of  a 
verification  by  oath  or  affirmation  taken  before  and  certified  by 
an  officer  having  authority  to  administer  "and  certify  oaths, 
without  which  they  could  not  legally  and  properly  be  filed  in 
the  office  of  the  judge  of 'probate.  Apart  from  this  considera- 
tion, the  verification  intended  by  the  statute-  is  the  oath  or 
affirmation  (the  two  are  synonymous,  or  rather  oath  includes 
affirmation,)  of  the  claimant,  or  of  some  other  person  having 
knowledge  of  the  facts,  taken  before  an  officer  of  this  State, 
having  authority  by  law  to  take  and  certify  oaths.  Statutes 
are  not  generally  intended  to  oj)erate  extra-territorially,  and  a 
statute  which  authorizes  or  requires  the  doing  of  a  particular 
act,  if  not  otherwise  expressed,  must  be  regar(^ed  as  contemplat- 
ing the  doing  of  the  act  within  the  jurisdiction  of  the  State. 
Vol.  lxxiii. 


1882.]  OF  ALABAMA.  395 

[Chandler  y,  Hanna.] 

The  doing  of  the  act  witliont  the  State  may  be,  and  is  often  ex- 
pressly authorized,  and  its  operation  within  the  State  may  be 
prescribed.  But  wlienever  this  is  intended,  the  intention  is 
clearly  expressed — it  is  not  derived  from  mere  implication. 
Affidavits  recpiired  in  the  commencement,  or  in  the  course  of 
judicial  proceedings,  the  statute  authorizes  to  be  taken  without 
the  State,  and  enumerates  the  officers  who  may  take  and 
certify  them. — Code  of  1876,  §  550.  Claims  against  the 
estate  of  a  deceased  insolvent  debtor  must  be  verified  by  the 
oath  of  the  claimant,  or  of  some  person  who  knows  the  cor- 
rectness of  the  claim.  The  verification,  by  express  statutorj^ 
provision,  may  be  made  in  another  State,  or  in  a  foreign  country,  • 
before  specified  officers,  and  its  effect  when  so  made  is  de- 
clared. If  it  had  been  intended  that  the  claim  of  a  mechanic, 
employee,  or  material-man,  sliould  or  could  be  verified  without 
the  State,  a  similar  provision  would  have  been  introduced  into 
the  statute,  and  the  officers  who  could  take  and  certify  it  would 
have  been  specified.  In  the  absence  of  such  provision,  the 
statute  can  not  be  construed  as  authorizing  the  verification 
elsewhere  than  within  the  State,  and  before  an  officer  known 
to  the  laws  and  judicial  tribunals  of  the  State,  as  having  au- 
thority to  administer  and  certify  oaths.  Without  inquiring 
whether  the  complainant  Chandler,  whose  claim  was  verified 
before  an  officer  of  the  State,  having  authority  to  administer 
and  certify  oaths,  has  acquired  a  lien,  capable  of  enforcement, 
it  is  enough  to  say  that  he  has  joined  as  a  complainant  with 
parties  who  are  without  interest,  and  who  are  not  entitled  to 
relief.  We  find  no  error  in  the  decree  of  the  chancellor  dis- 
missing the  original  bill  filed  by  the  appellants.  The  assign- 
ments of  error  relating  to  the  decree  rendered  on  the  bill  filed 
by  the  appellant  Hanna,  if  examinable  on  this  appeal,  have 
not  been  insisted  upon  in  the  argument  of  counsel,  and  we  do 
not  feel  bound  to  consider  them. 
Affirmed. 
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Montgomery  «&  Eufaula  Railway  Com- 
pany V.  Kolb  4&  Hardaway. 

Action   against   Common  Carrier  for  Damages  for  Loss  of 

Freight. 

1.  Custom  or  usage  of  trade;  when  admissible  in  aid  of  interpreta- 
tion of  contract. — "  The  true  and  api)ropriate  office  of  a  usage  or  custom 
is,  to  interpret  the  otlierwise  indeterminate  intentions  of  parties,  and  to 
ascertain  tne  nature  and  extent  of  their  contracts,  arising,  not  from  ex- 
press stipulations,  but  from  mere  implications  and  presum])ti()ns,  and 
acts  of  a  doubtful  or  equivocal  character;"  and,  on  this  principle,  "the 
usage  or  habit  of  trade  or  conduct  of  an  individual,  which  is  known  to 
the  person  who  deals  with  him,  may  be  given  in  evidence  to  prove  what 
was  the  contract  between  them." 

2.  Railroad  company ;  custom  or  usage  as  to  delivery  of  freight. — The 
rules  observe<l  by  shippers  in  their  general  transactions  with  the  depot 
agent  of  a  railroad  company  touching  the  delivery  of  freight  for  ship- 
ment, if  continuous  or  general,  though  not  universal,  may  grow  into  a 
usage,  authorizing  others  to  treat  it  as  the  proper  rule,  and  as  an  element 
of  the  contract  of  shipment,  although  the  usage  may  be  in  conflict  with 
regulations  estal)lished  and  promulgated  by  the  company's  superinten- 
dent, known  to  the  shippers,  and  no  notice  of  it  is  traced' to  the  superin- 
tendent. 

3.  Same;  must  keep  itself  informed  as  to  habits  or  usages  of  its  depot 
agents. — It  is  the  duty  of  a  railroad  corporation  to  keep  itself  informecf  as 
to  the  manner  in  which  its  depot  agents  conduct  their  agency,  and  as  to 
their  habit  or  usage  in  the  matter  of  receiving  and  delivering  freight ; 
and  it  can  not  escape  responsibility  for  the  consequenttes  of  a  usage 
which  its  own  trusted  agents  had  permitted  to  grow  up,  and  to  be  acted 
upon,  on  the  ground  that  such  usage  is  contrary  to  its  established  regu- 
lations, and  was  not  known  to  its  superintendent,  or  managing  agent. 

4.  Common  carrier;  delivery  of  goods  for  carriage;  when  affected  by 
usage. — "  Proof  of  a  constant  and  habitual  practice  and  usage  of  a  com- 
mon carrier  to  receive  goods"  for  transjjortation  "when  they  are  depos- 
ited for  him  in  a  particular  place,  without  special  notice  of  such  deposit, 
is  sufficient  to  show  a  public  offer  by.  the  carrier  to  receive  in  that  mode, 
and  to  constitute  an  agreement  between  the  parties,  by  which  the  goo<ls, 
when  so  deposited,  shall  be  considered  as  delivered  to  him,  without  any 
further  notice." 

5.  Same. — A  deposit  of  cotton  in  a  street  along  the  side  of  the  plat- 
form of  a  railroad  depot,  or  in  the  railroad  cotton-yard,  for  shi}mient,  in 
})ur8uance  of  a  custom  or  usage  adopted  or  sanctioned  by  the  depot 
agent,  may  amount  to  a  deliverv  to  the  railroad  company,  although  no 
receipt  is  given  V)y  the  agent  to  tfie  shipper,  and  such  usage  or  custom  is 
contrary  to  the  established  regulations  of  the  comj)any,  known  to  the 
shipper,  and  no  notice  thereof  is  traced  to  tiie  supenntendent  or  manag- 
ing agent  of  the  company. 

6.  Rulings  of  primary  court;  presum})ii(nis  in  favor  of. — When  the  bill 
of  exceptions  does  not  purport  to  set  out  all  the  evidence,  this  court  will, 
on  apj)eal,  presume  that  there  was  testimony  to  justify  all  the  rulings  of 
the  i)rimary  court,  if,  under  any  state  of  proof,  they  would  be  free  from 
€rror. 
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7.  Charges  nnsuirported  hij  the  evidence  should  lie  refused. — Charges 
should  always  be  framed  in  reference  to  the  testimony  ;  and  if  a  charge 
asked  raises  an  inquiry  on  a  matter  of  fact,  of  which  there  is  no  testi- 
mony, it  should  be  refused. 

8.'  Delivery  of  goods  to  common  carrier;  when  liability  not  affected  by 
failure  to  give  receipt. — While  the  statute  (Code,  §  2139)  makes  it  the  duty 
of  common  carriers  to  give  receipts  for  merchandise  delivered  to  them 
for  transportation,  their  failure  to  do  so  can  not  vary  their  liability,  if 
delivery  is  satisfactorily  shown. 

9.  When  charge  as  to  identification  of  property  free  from  error. — In  an 
action  against  a  railroad  company  for  the  loss  of  nine  bales  of  cotton, 
alleged  to  have  been  delivered  to  defendant,  with  other  cotton,  for  ship- 
ment, for  which  no  receipt  was  given,  a  charge  instructing  the  jury  that 
it  was  not  necessary  to  identify  the  cotton  by  marks  or  brands,  or  by  a 
certain  number  of  pounds,  but  that  they  must  be  satisfied  "in  regard  to 
the  nine  particular  bales  of  cotton,"  either  b\'  an  average,  or  by  some 
other  means,  so  that  they  could  say  that  the  nine  bales  of  cotton  sued 
for  were  owned  by  the  plaintifTs,  is  free  from  error,  there  being  evidence 
tending  to  show  the  average  weight,  class  and  value  of  the  cotton. 

Appeal  from  Barbonr  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

Tliis  was  a  suit  by  Kolb  6z  Hardaway  against  the  Montgom- 
ery &  Eufaula  Railway  Company,  a  body  corporate,  to  recover 
the  value  of  nine  bales  of  cotton,  alleged  to  have  been  delivered 
to.  the  defendant  at  Eufaula  for  transportation  to  Montgomery, 
and  which  were  never  delivered  by  the  defendant  at  the  latter 
place;  was  commenced  on  12th  March,  1881,  and  was  tried  on 
the  plea  of  the  general  issue,  the  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiff,  from  which  the  defendant  appealed. 

As  recited  in  the  bill  of  exceptions,  "  the  proof  shoM'ed  that 
the  defendant  was  a  common  carrier  of  goods;  that  plaintiffs 
were  cotton  buyers  and  shippers  in  Eufaula,  Alabama,  dealing 
largely  with  defendant  as  such  common  carrier,  and,  during 
the  fall  and  winter  of  1880-1,  shipped  a  large  number  of  bales 
of  cotton  over  defendant's  road ;  tliat  at  the  beginning  of  that 
season,  in  August,  1880,  the  superintendent  of  the  defendant 
company  issued  instructions  to  defendant's  station  agent  at  Eu- 
faula as  to  the  manner  of  receiving  cotton  for  shipment,  and 
gave  notice  to  cottoti  shippers  in  Eufaula  of  such  instructions, 
such  instructions  and  notice  being  contained  in  a  printed  circu- 
lar, a  copy  of  which  was  given  to  plaintiffs."  This  circular 
was  read  in  evidence  by  the  defendant,  and  its  contents,  so  far 
as  pertinent  to  the  facts  of  this  case,  may  be  summarized  as 
follows:  (1)  No  cotton  will  be  received  upon  the  yard  of  the 
company,  unless  ready  for  shipment.  Each  dray  load  of  cot- 
ton must  be  accompanied  by  a  dray  receipt  in  duplicate,  giving 
the  names  of  the  consignor  and  consignee,  the  marks,  number 
of  bales,  and  place  of  destination.  (2)  When  cotton  is  shipped 
in  lots,  an  application,  giving  marks,  name  of  consignee,  and 
other  needed  shipping  directions,  should  precede  or  accompany 
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the  first  dray  load  of  the  lot,  in  which  case  the  dray  receipt 
will  only  be  required  to  give  the  name  of  the  consignee,  marks, 
and  number  of  bales.  Agents  will  sign  and  return  to  shipper 
a  receipt  for  each  dray  load,  retaining  the  duplicate.  When 
the  lot  is  completed-,  the  shipper  must  produce  the  dray  receipts 
for  the  entire  lot,  upon  which  alone  will  the  regular  cotton  re- 
ceipt be  issued.  (3)  Should  any  cotton  be  placed  upon  the 
yard  of  the  company  without  proper  receipt  being  taken  by  the 
shipper,  it  will  be  at  his  risk  entirely,  as  the  company  will  as- 
sume no  risk  whatever  upon  goods  not  placed  properly  in  its 
possession.  (4)  When  cotton  is  hauled  to  the  depot,  it  is  un- 
derstood to  be  ready  for  shipment,  and  henco,  it  will  be  loaded 
in  the  cars  as  it  arrives,  when  necessary.  (5)  The  depot  will 
be  open  for  the  receipt  of  cotton  during  such  hours  of  the  day 
as  will  meet  fully  the  business  requirements  of  the  station  ;  and 
at  terminal  points,  during  periods  of  heavy  shipments,  a  cotton 
clerk  will  be  constantly  in  cotton-yard  during  such  hours,  to 
sign  dray  receipts,  direct  draymen  where  to  discharge,  and  to 
avoid  their  unnecessary  detention.  (6)  'No  rcceipt  will  be  issued 
until  the  cotton  is  on  the  platform,  and  the  company  furnished 
with  shipping  directions ;  and  the  company  will  not  be  respon- 
sible for  the  cotton  until  the  receipt  is  given ;  and  agents  vvil| 
not  permit  shi))pers  to  hold  cotton  on  the  yard  indefinitely  for 
the  purpose  of  makino;  up  lots,  or  for  any  other  purpose,  when 
such  accommodation  is  detrimental  to  the  shippers,  or  inter- 
feres with  the  facilities  for  attending  to  the  business  of  the 
station. 

"  The  evidence  tended  to  show  that  a  very  small  portion  of 
the  cotton  of  the  plaintiffs  was  received  from  the  plaintiffs  by 
the  defendant  in  compliance  with  these  instructions  during  that 
season."  As  further  recited  in  the  bill  of  exceptions,"tl)e  proof 
as  to  the  loss  of  the  nine  bales  of  cotton  sued  for  was  made  by 
showing  the  number  of  bales  of  cotton  sent  to  the  depot  and 
cotton  yard  of  defendant,  and  showing  that  the  defendant  had 
receipted  for  nine  bales  of  cotton  less  than  tliis  number.''  The 
other  facts  in  evidence,  necessary  to  an  understanding  of  the 
points  decided,  so  far  as  set  out  in  the  l)ill  of  exceptfons,  are 
sufficiently  stated  in  the  opinion. 

The  court,  ex  mero  motu^  charged  the  jury,  among  other  things, 
that  "it  is  not  necessary  that  they  should  identify  the  cotton  by 
marks  or  brands,  or  by  a  certain  number  of  pounds,  but  that 
the  evidence  must  satisfy  you  in  regard  to  tlie  nine  bales  of 
cotton,  either  by  an  average,  or  by  some  other  means,  so  that 
you  can  say  that  nine  bales  of  cotton  were  owned  by  the  plain- 
tiffs, the  nine  bales  for  which  they  brought  suit."  The  court 
also  gave  the  following  charge  at  the  request  of  the  plaintiffs : 
"  If  the  jury  are  reasonably  satisfied  from  the  evidence,  that 
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there  was,  during  the  months  of  November  and  December,  1880, 
a  constant  and  habitual  practice  and  usage  of  the  defendant  to 
receive  cotton  when  it  M^as  deposited  for  it  on  its  enclosed 
ground  without  special  notice  of  such  deposit,  that  is  sufficient 
to  show  a  public  offer  by  it  to  receive  goods  in  that  mode,  and 
to  constitute  an  agreement  between  the  plaintiffs  and  defendant, 
by  whicli  the  cotton,  when  so  deposited,  shall  be  considered  as 
delivered  to  it  without  any  further  notice." 

Tlie  court  refused  to  give  to  the  jury  the  following  charges 
requested  by  the  defendant :  (1)  "It  is  usual  and  regular  for 
carriers  to  issue  receipts  for  goods  received  by  them  for  trans- 
portation ;  and,  if  in  this  case  the  plaintiffs  fail  to  produce  such 
receipts,  it  is  incumbent  on  them  to  account  for  their  loss,  or 
failing  therein,  such  failure  must  be  taken  as  jyi'ima  facie 
evidence  that  the  goods  they  claim  to  have  delivered  to  defend- 
ant, were  never  delivered."  (2)  "If  the  jury  believe  from  the 
evidence  that  the  defendant  has  established  rules  and  regulations 
for  the  receipt  of  goods  by  it  for  transportation  as  a  common 
carrier  at  its  depot  in  Eufaula,  and  such  rules  were  reasonable ; 
and  that  plaintiffs  knew  what  such  rules  were,  then  they  could 
not  make  a  delivery  to  defendant  of  goods  for  transportation 
as  a  common  carrier,  except  in  accordance  therewith ;  and, 
unless  the  rules  provided  for  a  constructive  delivery,  then  no 
constructive  delivery  could  have  been  made  by  the  plaintiffs." 
(3)  "  If  the  jury  believe  from  the  evidence  that  defendant  had 
established  reasonable  rules  and  regulations  for  the  receipt  of 
goods  by  it  at  its  depot  in  Eufaula,  for  transportation  as  a  com- 
mon carrier,  and  they  were  known  to  plaintiffs,  the  defendant 
can  not  be  held  liable  to  plaintiffs,  as  a  common  carrier,  for  goods 
attempted  to  be  delivered  to  it  in  violation  of  such  rules, 
which  were  lost  before  the  defendant  assumed  actual  and 
exclusive  dominion  over  them."  (i)  "If  the  jury  believe 
from  the  evidence  that  the  defendant  had  established  reasonable 
rules  and  regulations  for  the  receipt  of  goods  by  it  at  its  depot 
in  Eufaula  for  transportation  as  a  common  earner,  and  they 
were  known  to  the  plaintiffs,  the  plaintiffs  can  not  hold  the 
defendant  liable  as  a  common  carrier  for  goods  attempted  to  be 
delivered  to  it  on  an  agreement  made  with  the  station  agent  of 
defendant  in  Eufaula,  in  violation  of  such  rules,  unless  the 
plaintiffs  show  that  the  goods  were  lost  by  the  defendant  after 
it  had  assumed  actual  and  exclusive  dominion  over  them."  (5) 
'The  station  agent  of  defendant  in  Eufaula  had  no  power,  in 
violation  of  the  reasonable  established  rules  and  regulations  of 
the  defendant  for  the  receipt  of  goods  by  it  for  transportation 
as  a  common  carrier,  without  express  authority  from  defendant, 
to  enlaro;e  the  liability  of  defendant, 'in  respect  to  such  receipt 
of   goods,   beyond  that  allowed   by   such  rules ;    and   if  tne 
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plaintiffs  knew  that  such  agent  was  exceeding  his  authority  in 
agreeing  to  receive  goods  from  them  contrary  to  such  rules, 
then  the  defendant  is  not  liable  to  plaintiffs  for  a  loss  of  goods- 
occurring  as  a  consequence  of  such  violation." 

The  defendant  reserved  exceptions  to  the  charges  given,  and 
to  the  refusal  of  the  court  to  charge  as  requested  by  it ;  and 
these  rulings  are  here  assigned  as  error. 

John  D.  Roquemork,  for  appellant.  (1)  It  is  a  fundamental 
principle  of  the  law  of  agency,  that  an  agent  can  not  bind  his 
principal  in  matters  beyond  his  authority,  when  the  person 
with  whom  he  deals,  has  notice  that  he  is  exceeding  hi& 
authority ;  and  this  principle  is  fully  applicable  to  a  corporation. 
In  this  case  the  depot  agent  openly  disregarded  the  instructions 
given  to  him  by  his  superior  otHcer,  and  this  was  well  known 
to  the  appellees ;  and  it  was  the  wrongful  conduct  of  the  ap- 
pellees that  caused  the  agent  to  disregard  his  instructions. 
The  appellees  are,  therefore,  not  entitled  to  recover. — Hutch, 
on  Carriers,  §§  266-9 ;  Redf.  on  Carriers,  §§  201-3 ;  Bin/ant 
V.  Moo/'e,  26  Maine,  8-i  ;  The  Floyd  Acceptances,  7  WttW.  666  ; 
Silliman  v.  F.  0.  <&  C.  R.  Co.,  27  Gratt.  119 ;  Clark  v.  Des 
Moines,  19  Iowa,  199  ;  Whiteside  v.  U.  S.,  3  Otto,  247  ;  God- 
dard  v.  MaXlory,  52  Barb.  87 ;  Goodrich  v.  Thompson,  44  N. 
Y.  324 ;  Irwin  v.  Railroad,  59  N.  Y.  653 ;  Lewis  v.  Coni'ers, 
12  Kan.  186;  1  Brick.  Dig.  p.  61.  (2)  Railroad  companies,  as 
common  carriers,  have  the  right  to  establish  reasonable  rules 
and  regulations  for  the  conduct  of  their  business. — Fvans  v. 
Railroad  Co.,  56  Ala.  246;  Hutch,  on  Carriers,  §§  265-6.  (3) 
They  are  under  no  obligation  to  build  warehouses  for  the  accom- 
modation of  the  public. — A.  i&  T.  R.  R.  Co.  v.  Kidd,  35  Ala. 
209.  (4)  Delivery  of  freight  to  common  carriers  may  be 
made  in  two  ways — by  placing  the  goods  in  tiie  actual  possession 
of  the  carrier,  or  by  placing  them  in  the  constructive  posses- 
sion of  the  carrier. — Hutch,  on  Carriers,  §§  82  et  seq.;  (/ Bath- 
non  V.  Southern  Ex.  Co.,  51  Ala.  481.  (5)  It  is  claimed  that 
the  delivery  in  this  case  was  made  in  accordance  with  a  usage 
or  custom,  which,  prevailing  at  Eufaula,  allowed  shippers  of 
cotton  to  place  their  cotton  in  appellant's  cotton-yard,  from 
which  it  would  be  taken  without  further  notice.  But  no  such 
usage  or  custom  is  shown.  To  establish  a  usage,  the  evidence 
must  show  that  it  is  not  in  violation  of  law,  not  inconsistent 
with  public  policy  ;  that  it  is  well  established,  generally  known, 
certain,  uniform  and  reasonable. —  West  v.  Ball,  12  Ala.  340  ;. 
Boon  V.  Belfast,  40  Ala.  184;  Hutch,  on  Carriers,  ^  44  ;  Rail- 
road Co.  V.  Lockwood,  17  Wall.  357;  Price  v.  UA?«!e,  9  Ala. 
563;  Barlow  v.  Lambert,  28  Ala.  704;  Bank  of  K'y  v. 
Adams  Esc.  Co.,  3  Otto,  p.  ISl ;  Desha  v.  Holland,  12  Ala. 
Vol.  lxxiij. 
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513;  Adams  v.  Otterhack,  15  How.  544;  Steele  v.  McTyer^'s 
Adm'r,  31  Ala.  667;  Railroad  Co.  v.  Kidd,  35  Ala.  209  ;  2 
Redf.  on  Railways,  p.  146 ;  Stone  v.  Rice,  58  Ala.  95 ;  3Ie- 
Clure  V.  Cox,  32  Ala.  617;  1  Greenl.  on  Ev.,  §  260  a/  1 
Chitty  on  Cont.,  p.  142  ;  Partridge  v.  Forsyth,  29  Ala.  200 ; 
2  Greenl.  on  Ev.,  §§  248-52 ;  Code  of  1876,  §  2139. 

G.  L.  Comer,  contra.  The  testimony  shows  that  appellees 
delivered  the  cotton  to  the  company  in  the  same  way  and 
manner  they  had  been  accustomed  to  receive  it  for  years ;  and 
its  failure  to  account  for  the  cotton  renders  it  liable  for  the 
cotton,  either  as  a  common  carrier,  or  as  a  warehouseman. 
Redf.  on  Carriers,  §§  95,  96,  99-102 ;  Southioestern  R.  R.  Co. 
V.  Wehb,  48  Ala.  585  ;  Mobile  c&  Girard  R.  R.  Co.  v.  Prewitt, 
46  Ala.  63. 

STOj^E,  J. — When  the  law  has  declared  certain  express 
rules  for  the  government  of  men,  or  when  persons  enter  into 
express  stipulations,  expressing  the  terms  on  which  they  enter 
into  contracts,  it  is  a  reasonable  rule,  subject  onlv  to  a  few  ex- 
ceptions, that  neither  custom  nor  usage  will  be  allowed  to 
dispense  with  such  legal  requirements,  nor  such  express  stipu- 
lations.— Barlow  v.  Lamhert,  28  Ala.  704.  "  Where  by  local 
custom  or  .usage  provincialisms  and  technicalities  of  science 
and  commerce,  and  perhaps  some  others,  have  acquired  a 
known,  fixed  and  definite  meaning,  different  irom  their  ordinary 
import;  or  where  such  technicalities,  unexplained,  are  suscept- 
ible of  two  or  more  plain  and  reasonable  constructions,  it  is 
certa;inly  competent  to  prove  the  existence  of  such  custom,  as 
a  means  of  showing  the  sense  in  whix;h  the  contracting  parties 
intended  to  be  understood." — Ih.  See  also  the  many  author- 
ities referred  to  on  the  briefs  of  counsel.  Speaking  of  usage 
of  trade,  Mr.  Greenleaf,  Ev.,  vol.  2,  §  251,  says:  "It  is 
suflicient  if  it  be  established,  known,  certain,  uniform,  reason- 
able, and  not  contrary  to  law.  .  .  Their  true  ofiice  is  to 
interpret  the  otherwise  indeterminate  intentions  of  parties,  and 
to  ascertain  the  nature  and  extent  of  their  contracts,  arising  not 
from  express  stipulation,  but  from  mere  implications  and  pre- 
sumptions, and  acts  of  a  doubtful  and  equivo^cal  character ;  and  to 
fix  and  explain  the  meaning  of  words  and  expressions  of  doubtful 
or  various  senses.  On  this  principle,  the  us'age  or  habit  of  trade 
or  conduct  of  an  individual,  which  is  known  to  the  person  who 
deals  with  him,  may  be  given  in  evidence  to  prove  what  was 
the  contract  between  them."  This  latter  principle  may  be 
illustrated  by  a  familiar  incident  in  every-day  life.  A  customer 
is  in  the  habit  of  dealing  with  his  merchant,  and  having  his 
purchases  sent  home,  and  his  bills  run  from  one  to  two  months, 
26 
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before  payment  is  demanded  or  expected  ;  and  this,  too,  at 
cash  rates.  He  selects  a  given  article  of  merchandise,  and 
orders  a  given  number  of  yards  to  be  measured  oif.  In  this 
there  is  not  a  word  said  about  price,  about  delivery,  or  about 
the  time  of  payment.  Yet,  there  is  implied  in  these  few  simple 
and  indeterminate  words  and  acts,  that  the  goods  are  sold  at 
their  customary  cash  market  vahie,  that  they  will  be  delivered 
at  the  purchaser's  residence  without  undue  delay,  and  that 
payment  will  not  be  expected,  until  the  end  of  the  customary 
indulgence.  So,  in  Boon  v.  Steainhoat  BelfasU  40  Ala.  184, 
quoting  from  Judge  Story,  this  court  said  :  "  The  true  and  ap- 
propriate office  of  a  usage  or  custom  is,  to  interpret  the 
otherwise  indeterminate  intentions  of  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulations,  but  from  mere  implications  and  presump- 
tions, and  acts  of  a  doubtful  or  equivocal  character." 

In  September,  1877,  Raoul,  superintendent  of  the  South 
Western  Railroad  Co.  of  Georgia — which  company  was  also 
operating  the  appellant  railroad  company — issued  a  circular, 
headed  "  Nq};ice  to  cotton  shippers  and  instructions  to  agents." 
This  notice  or  circular  was  again  issued  at  the  opening  of  the 
season  of  1880-1881,  and  was  forwarded  to,  and  received  by 
the  agent  at  Eufaula,  and  a  copy  was  furnished  to  the  appellees, 
Kolb  (fe  Hardaway.  Kolb  &  Hardaway  were  cotto.n  buyers  at 
Eufaula,  did  a  considerable  business,  and  niade  many  shipments 
of  cotton  by  the  appellant  railroad  company.  This  suit  was 
brought  to  recover  the  value  of  nine  bales  of  cotton,  alleged 
to  have  been  delivered  to  the  railroad  company  at  Eufaula,  to 
be  transported  to,  and  delivered  at  Montgomery,  and  never 
delivered.  The  case  turned  on  the  question  of  dehvery  to  the 
railroad  company  at  Eufaula;  for  it  is  not  pretended  the  rail- 
road company  forwarded  the  cotton,  or  delivered  it  at  Mont- 
gomery. In  fact,  neither  the  railroad  company  nor  its  agent 
at  Eufaula  gave  arjy  receipt  for  the  cotton  alleged  to  have  been 
lost.     There  was  no  express  contract  fixing  the  terms. 

We  have  carefully  examined  the  circular,  made  a  part  of  the 
bill  of  exceptions,  and  we  think  its  regulations  and  directions 
are  reasonable.  They  are  alike  benehcial  to  the  shijjper  and 
carrier.  Tiiey  commend  themselves  by  their  wise  and  sys- 
tematic provisions,  intended  to  secure  prompt  shipment,  to 
prevent  confusion  of  goods,  and  to  render  disputes  about 
delivery  for  shipment  almost  impossible. 

It  is  not  pretended  that  those  regulations  were  conformed  to 
in  this  case.  The  claim  is,  that  the  railroad  company  departed 
from  its  own  regulations,  and  thus  established  a  usage  dinerent 
from  them,  which  was  conformed  to  in  this  case.  The  bill  of  ex- 
ceptions recites  that,  "  tiie  evidence  further  tended  to  show  that 
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shortly  after  the  printed  'notice  to  cotton  shippers  and  instructions 
to  agents '  were  issued,  they  were  disregarded  by  l)oth  shippers 
and  defendant's  agent  at  Eufaula,  and  that  it  became  a  general 
custom  and  usage  to  deliver  and  receive  cotton  at  the  depot  in 
Eufaula,  in  disregard  of  such  printed  notice  and  instructions. 
Tlie  evidence  on  this  subject  was  very  conflicting,  the  agent 
himself  testifying  that  he  never  received  cotton  for  shipment  in 
non-compliance  with  said  instructions,  except  in  a  few  instances 
made  necessary  by  what  he  thought  an  exigency,  and  as  a  mat- 
ter of  accommodation  to  the  shipper."  In  another  place  the 
bill  of  exceptions  states  :  "  The  proof  further  showed  that  some 
of  the  cotton  brought  to  the  cotton-yard  of  defendant  by  the 
f)laintiffs  for  delivery  to  the  defendant  for  shipment,  was  not 
placed  by  plaintiffs  on  a  certain  plank  platform  of  defendant, 
upon  which  defendant  required  all  cotton  bales  to  be  placed 
before  it  would  receive  and  receipt  for  them,  but  was  placed  in 
a  street  running  along  the  side  of  such  platform  ;  but  testimony 
was  introduced  by  said  plaintiffs,  going  to  show  that  the  station 
agent  did  take  cotton  bales  from  this  street  and  receipt  for 
them."  In  another  place,  in  setting  out  testimony,  it  is  said, 
"  that  plaintiffs  frequently  and  persistently  violated  these  rules 
and  regulations  of  the  defendant  company  as  contained  in  such 
*  notice  to  cotton  shippers  and  iitstructions  to  agents,'  against 
the  protest  of  the  station  agent  at  Eufaula."  It  is  nowhere 
shown  that  the  station  agent  ever  did  refuse  to  receive  and  ship 
cotton  that  was  delivered  for  shipment,  because  not  delivered 
in  conformity  with  the  printed  rules  and  regulations. 

It  is  contended  for  appellant  that  inasmuch  as  the  station 
agent  had  positive  instructions  from  the  superintendent  not  to 
receive  or  receipt  for  cotton  to  be  shipped,  unless  delivered  in 
accordance  with  the  printed  directions,  and  inasmuch  as  the 
shippers  in  this  case  had  notice  of  these  regulations,  by  receiv- 
ing a  copy  thereof,  then,  not  having  received  the  agent's  receipt 
for  the  cotton,  they  have  siiown  no  legal  delivery  to  the  railroad, 
and  can  not  recover.  Such  is  undoubtedly  the  law,  if  the  tes- 
timony stopped  here.  Against  this,  it  is  replied  for  appellees, 
that  the  railroad  company,  through  its  agent  at  Eufaula,  has 
permitted  a  usage  to  grow  up,  which  dispenses  with  the  regula- 
tions prescribed  in  the  circular,  and  constitutes  the  act  done  in 
this  case  a  legal  delivery  to  the  railway  company.  To  this  it 
is  rejoined,  that  no  knowledge  of  such  violation  of  the  regula- 
tions is  traced  to  Raoul,  the  superintendent,  and  hence  the  rail- 
road company  is  not  bound  by  such  usage,  if  proven  to  have 
been  established. 

We  think  this  is  too  narrow  a  view  of  the  question.  Rail- 
roads usually  have  extended  lines,  and  along  those  lines  are 
many  depots,  or  stations,  at  which  the  business  of  receiving  and 
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delivering  freight  is  carried  on.  The  trading  piibhc,  as  a  rule, 
have  no  access  to  the  superintendent,  and  can  only  know  the 
station  agents,  with  whom  they  have  dealings.  They  can  have 
no  control  of  the  business  regulations  of  the  railroad,  and  have 
no  power  of  appointment  or  removal.  Whatever  regulation, 
custom  or  usage  such  station  agent. adopts,  or  permits  to  be 
adopted,  the  public  must  eitlier  conform  to,  or  will  feel  itself 
justitied  in  conforming  to.  The  rules  observed  bj'  shippers  in 
their  general  transactions,  if  continuous  or  frequent,  although 
not  universal,  grow  into  a  usage,  which  would  autliorize  others 
to  treat  it  as  the  proper  rule,  and  as  an  element  of  the  contract 
of  affreightment.  This  constitutes  the  very  spirit,  the  intent 
of  a  usage  of  trade. .  It  supplies,  by  implication,  an  unexpressed 
fact,  or  link  in  the  chain  of  facts,  M'hich  go  to  make  up  and 
prove  the  contract.  And  we  think  it  no  answer  to  this,  that 
no  testimony  was  offered  of  this  violation  of  instructions  on  the 
part  of  the  agent,  tending  to  trace  notice  of  it  to  the  superin- 
tendent. It  was  the  duty  of  the  corporation  to  keep  itself 
informed  of  the  manner  in  which  its  station  agents  conducted 
their  agency,  their  habit,  or  usage  in  the  matter  of  receiving 
and  delivering  freight ;  and  we  think  it  would  be  highly  detri- 
mental to  the  public  service,  if  we  were  to  permit  a  railroad 
corporation  to  escape  responsibility  for  the  consequences  of  a 
usage,  which  its  own  trusted  agents  had  permitted  to  grow  up, 
and  be  acted  upon. — PiednKmtik  AHington  Ins.  Co.  v.  Young, 
58  Ala.  476.  There  was  sufficient  testimony  to  justify  the 
court  below  in  submitting  to  the  jury  the  inquiry  whether  or 
not  there  was  a  usage  at  the  Eufaula  depot  of  the  defendant 
raih'oad  company  to  dispense  with  the  regulations  prescribed  in 
the  superintendent's  circular.  It  will  be  remembered  there  was 
testimony  tending  to  show  there  had  been  a  fre(|ueiit,  if  not 
general,  disregard  of  those  regulations,  commencing  soon  after 
tliey  were  issued,  a  period  of  more  than  three  years,  liefore  the 
loss  complained  of  in  tliis  case.  That  is  certainly  a  sufficient 
time  to  establish  a  usage  of  trade.  True,  the  testimony  was  in 
conflict  as  to  the  frequency  and  extent  of  the  violation.  The 
question,  which  phase  of  the  evidence  was  the  true  one,  was  for 
tlie  jury. 

As  we  have  said,  the  question  in  this  case  is,  was  there,  or 
was  there  not  a  delivery  of  the  cotton  to  the  railroad.  In 
Hutchinson  on  Carriers,  ^  90,  is  this  language:  "  While  it  is 
the  undoubted  general  rule  that  the  delivery,  to  bind  the  carrier, 
must  be  made  either  to  him,  or  to  some  one  with  authority  from 
him,  or  who  may  be  rightly  presumed  to  have  such  authority,  it 
is  not  to  be  understood  that  it  is  not  subject  to  such  conventional 
arrangements  between  the  parties  as  they  may  choose  to  make 
in  regard  to  the  mode  of  delivery,  or  that  it  may  not  be  varied 
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by  nsage,  or  by  a  particular  course  of  dealing  between  them. 
.  .  .  If,  therefore,  the  parties  agree  tliat  tlie  goods  may  be 
deposited  for  transportation  at  any  particular  place,  and  without 
any  express  notice  to  the  carrier,  such  deposit  will  be  a  sufficient 
delivery  ;  and  proof  of  a  constant  and  habitual  practice  and  usage 
of  the  carrier  to  receive  the  goods  when  they  are  deposited  for 
him  in  a  particular  place,  without  special  notice  of  such  deposit, 
is  sufficient  to  show  a  public  offer  by  the  carrier  to  receive 
goods  in  that  mode,  and  to  constitute  an  agreement  between  the 
parties,  by  which  the  goods,  when  so  deposited,  shall  be  con- 
sidered as  delivered  to  liim,  without  any  further  notice.  Such 
a  practice  and  usage  are  tantamount  to  an  open  declaration, 
a  public  advertisement  by  the  carrier,  that  such  a  delivery 
should,  of  itself,  l)e  deemed  an  acceptance  by  him  ;  and  to  per- 
mit him  to  set  up,  against  those  who  had  been  thereby  induced 
to  omit  it,  the  want  of  the  formality  of  an  express  notice  which 
had  been  thus  waived,  would  be  sanctioning  injustice  and 
fraud."  Now,  it  seenjs  to  us  this  is  a  clear  statement  of  the 
principle,  and  the  ground  on  which  it  rests.     See  also  lb.  §  91. 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, and  we  must  presume  there  was  testimony  to  justify  all 
the  rulings  of  the  court,  if,  under  any  state  of  proof,  they  woulcT 
be  free  from  error. — Alexmider  v.  Alexander^  71  Ala.  295,  and 
authorities  cited.  Under  the  statement  of  testimony  found  in 
this  record,  we  are  not  informed  whether  its  tendency  M'as  to 
prove  a  usage  for  the  station  agent  to  receive  and  receipt  for 
cotton  delivered  in  violation  of  the  regulations,  before  it  was 
placed  on  the  platform  for  shipment,  or  whether  the  usage 
simply  had  the  extent,  that  when  cotton  was  delivered  in  disre- 
gard of  the  instructions,  he  would  himself  have  the  cotton 
placed  on  the  platform,  and  otherwise  prepared  for  shipment, 
and  then  give  the  railroad's  receipt  for  it.  The  statement  of 
testimony  bearing  on  this  question  is  as  follows  :  "  Testimony 
was  introduced  by  plaintiffs  going  to  show  that  the  station  agent 
did  take  cotton  bales  from  the  street,  and  receipt  for  them ; " 
and  the  further  fact  that  plaintiffs  had  no  receipt  for  the  nine 
bales  of  cotton,  the  subject  of  this  suit.  No  question  appears 
to  have  been  raised  in  the  court  below  on  this  shading  of  the 
question,  and  we  can  not  consider  it.  We  must  presume,  in 
tne  absence  of  averment  to  the  contrary,  that  the  testimony  was 
such  as  to  justify  the  circuit  court  in  submitting  the  question 
of  usage,  as  applied  to  this  case,  to  the  determination  of  the 
jury.  The  question,  then,  is,  did  the  court  correctly  declare  the 
law,  upon  any  possible  state  of  testimony  bearing  on  the  ques- 
tion.— 1  Brick.  Dig.  336,  §  12.  The  testimony,  as  recited,  leaves 
this  question  in  some  obscurity. 

Under  the  rules  declared  above,  the  circuit  court  did  not  err 
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in  refusing  to  give  charges  2,  3,  4,  5,  asked  by  the  defendant. 
Each  of  them  ignored  the  question  of  usage,  and  made  the  de- 
fendant's liability  to  depend  alone  on  compliance  by  the  plain- 
tiffs with  the  regulations  prescribed  in  the  circular.  The  charge 
given  by  the  court  at  the  instance  of  the  plaintiffs  is  in  har- 
mony with  our  views,  and  is  free  from  error.  Neither  did  tlie 
circuit  court  err  in  instructing  the  jury  as  to  the  method  of 
ascertaining  the  value  of  the  cotton.  We  must  suppose,  in 
favor  of  the  ruling,  that  there  was  testimony  tending  to  show 
the  average  weight,  class,  and  value  of  the  cotton  delivered,  or 
claimed  to  have  been  delivered,  possibly  as  part  of  a  larger  lot. 

The  first  charge  requested  by  the  defendant  raises  a  some- 
what different  question.  It  asserts  that  a  failure  by  plaintiffs 
to  produce  the  railroad's  receipt  for  the  cotton,  made  it  incum- 
bent on  them  to  account  for  the  loss  of  the  receipt,  or  [and] 
failing  therein,  such  failure  must  be  taken  ^s  prima  facie  evi- 
dence that  the  goods  they  claim  to  have  delivered  to  defendant, 
never  were  delivered.  It  is  not  claimed  in  this  case  that  any 
receipt  ever  was  given  for  the  nine  bales  alleged  to  have  been  lost. 
It  is  stated  as  fact  that  none  ever  was  given.  There  was,  there- 
fore, no  testimony  which  raised  inquiry  as  to  a  loss  of  the  re- 
ceipt. None  had  been  given.  Charges  should  be  framed  in 
reference  to  the  testimony ;  and  if  a  cliarge  asked  raises  inquiry 
on  a  matter  of  fact  of  which  there  is  no  testimony,  it  should 
always  be  refused.  Its  only  tendency  is  to  multiply  inquiries, 
and  confuse  the  jury.  That  charge  was  rightlv  refused  for  this 
reason.— 1  Brickell's  Digest  338,  §  41 ;  Ih.  339,  §  61 ;  Ih.  340, 
§§  ^^,  65. 

Section  2139  of  the  Code  of.  1876  makes  it  the  duty  of  com- 
mon carriers  to  give  receipts  for  merchandise  delivered  to  them 
for  transportation.  Their  failure  to  do  so  may  render  proof  of 
delivery  more  difficult.  It  can  not  vary  their  liability,  if  de- 
livery is  satisfactorily  shown. 

Affirmed. 


Phillips  V.  ToAvles. 

Final  Settlement  of  Guardianh  Account  with  his  Ward  in 
Probate   Court. 

1.  Practice  on  appeal,  wlien  »atinfaction  of  judgment  in  a  court  of  law 
has  bt-en  coerced. — When  a  plaintiff  coerces  satisiaction  of  an  orttinary 
'udginent  of  a  court  of  law,  and  afterwards  sues  out  an  appeal  to  this 
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court,  the  appeal  will,  on  motion  of  the  appellee,  be  dismissed ;  and  if 
he  coerces  payment  of  the  judgment  after  lie  has  taken  the  api)eal,  this 
court,  on  being  informed  thereof,  will  withliold  the  certificate  of  reversal, 
unless  the  money  collected  is  refunded  to  the  defendant  in  execution. 

2.  Same,  when  decree  of  probate  or  chancery  court  has  been  coerced. 
But  this  a  discretionary  power,'to  be  exercised  by  the  appellate  court 
only  for  the  prevention  of  injustice,  oppression,  or  vexation  ;  anil  hence, 
in  all  cases  of  appeals  from  the  chancery  and  probate  courts,  the  decrees 
of  which  are  of  a  peculiar  nature,  and  not  necessarily  entireties,  as  are 
judgments  at  law,  if  the  sum  coerct-d  out  of  the  defendant  in  execution 
IS  admitted  to  be  due,  or  there  seems  to  be  no  controversy  or  bona  fide 
dispute  as  to  the  fact  that  it  is  due,  so  that  the  appellate  court  can  clearly 
see,  from  the  facts  presented  in  the  record,  that,  upon  a  new  trial,  a  less 
sum  can  not  be  recovered  by  the  plaintiff,  a  motion  to  dismiss  the  appeal, 
or  stay  proceedings  should  be  refused. 

3.  When  prices  paid  by  guardian  for  necessaries  for  his  ivard  in  Con- 
federate money  should  be  scaled. — Where  a  guardian  purchased  during  the 
war  with  Confederate  money  belonging  to  him,  at  Confederate  prices, 
articles  for  his  ward,  which  were  necessaries,  and  furnished  the  ward, 
with  money  of  the  same  currency,  also  belonging  to  him,  to  defray  neces- 
sary expenses,  he  is  only  entitled,  on  final  settlement,  to  credit  for  the 
value  of  the  articles  purchased,  and  of  the  money  furnished,  in  the  law- 
ful currency  of  the  United  States,  and  not  for  the  actual  amount  of  Con- 
federate money  so  paid  out  and  furnished  by  him ;  and  these  values 
should  be  estimated  at  as  near  the  time  the  expenditures  were  made, 
and  the  money  furnished,  as  practicable.     {See  second  opinion.) 

Appeal  from  Randolph  Probate  Court. 

Tried  before  lion.  S.  E.  A.  Reavks. 

In  the  matter  of  the  final  settlement  of  James  M.  Towles  as 
guardian  of  Thomas  M.  Phillips,  a  minor. 

As  shown  by  the  record,  in  1860,  the  ward's  father  died  in- 
testate, seized  and  possessed  of  a  considerable  estate,  consisting 
of  real  and  personal  property ;  and  soon  thereafter  James  M. 
Towles  and  another  were  appointed  administrators  of  the  estate 
of  said  decedent,  and,  as  such,  took  possession  of  the  property 
belonging  to  the  estate,  which,  during  the  same  year,  they  sold 
on  credit,  taking  notes  for  the  purchase-money.  At  the  sale 
said  Towles  purchased  a  considerable  amount  of  the  property, 
executing  his  note  therefor.  On  29th  August,  1862,  without 
collecting  any  of  the  notes  received  by  them  for  the  property 
sold,  said  administrators,  made  a  final  settlement  of  their  ad- 
ministration in  the  probate  court,  on  which  they  were  charged 
with  said  notes  as  money,  and  decrees  rendered  in  favor  of  the 
distributees,  the  decree  in  favor  of  Thomas  M.  Phillips  being 
for  86,768.76.  Without  having  paid  this  decree,  Towles  was 
duly  appointed  the  guardian  of  Phillips  in  September,  1862, 
and  in  an  inventory  soon  thereafter  returned  by  him  as  guar- 
dian to  the  court,  and  in  a  partial  settlement  made  by  him  in 
1866,  he  charged  himself  with  the  amount  of  said  decree, 
which  was  less  than  the  amount  he  owed  the  estate  of  his 
ward's  father  for  property  purchased  by  him  at  said  sale ; 
and  this  decree,   with  accumulated   interest,  constituted  the 
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only  item  of  debit  on  the  guardian's  account  for  final  settle- 
ment, no  money, or  other  property  of  the  ward  having  come 
into  the  guardian's  hands.     The  ward  became  of  age  in  18G8. 

On  the  settlement,  the  guardian  claimed  credit  for  $2200, 
Confederate  monej^  which  he,  in  the  name  of,  and  for  his  ward, 
invested,  in  March,  1864,  in  Confederate  bonds,  which  bonds  he 
deposited  in  court  on  the  partial  settement  made  by  him  in 
1866;  and  also  for  $1350.33,  Confederate  money  which,  as  he 
testified,  he  kept  separate  from  his  own  funds,  and  had  on 
hand  at  the  close  of  the  war,  for  his  ward.  These-  two  sums 
were  collected  b}'  the  guardian  in  Confederate  money  on  debts 
.  due  him  individually  during  the  war.  To  these  credits  Phil- 
lips objected,  but  his  objections  were  overruled,  and  the  credits 
allowed,  and  he  duly  excepted.  The  guardian  also  claimed 
credits  for  $1200,  Confederate  money,  which  he  had  let  the 
ward  have  out  of  his  own  funds  during  the  war  to  purchase  a 
horse,  and  which  was  used  for  that  purpose,  and  for  several 
other  sums,  Confederate  money  belonging  to  and  expended  by 
him  during  the  war  in  the  purchase  of  clothing  and  otlier 
things  for  the  ward,  and  in  payments  to  the  ward  to  defray 
his  necessary  expenses ;  and  showed  that  the  horse,  clothing 
and  other  things  so  purchased  were  necessaries,  and  were  suita- 
ble to  the  ward's  "degree  and  condition  in  life."  Phillips  moved 
to  scale  each  of  these  items  to  the  vahie  of  the  several  articles 
purchased,  and  of  the  money  paid  him,  "  in  good  money ;"  and 
offered  proof  tending  to  show  what  these  values  were;  but  the 
court  refused  his  several  motions  and  allowed  to  the  guardian 
the  credits  claimed  by  him ;  and  to  these  rulings  Phillips  duly 
excepted.  The  several  rulings  above  noted  were  here  assigned 
as  error. 

A  motion  was  made  in  this  court  to  dismiss  the  appeal,  the 
grounds  of  which  are  stated  by  tiie  court.  At  the  December 
Term,  1882,  an  opinion  was  filed,  overruling  the  tnotion  to  dis- 
miss the  appeal;  and  at  the  December  Term,  1883,  another 
opinion  was  filed,  reversing  the  judgment  of  the  probate  court, 
and  remanding  the  cause.     Poth  opinions  will  be  found  infra. 

SMFfn  ife  SMrrn,  for  appellant,  cited  on  the  merits,  Ilutton  v. 
Williams,  60  Ala.  133. 

John  T.  Hkflin,  contra,  cited,  on  motion  to  dismiss  the  ap- 
peal, Mo7"ri8  V.  Jiexford,  18  N.  Y.  556 ;  liodennrmd  v.  Clark, 
46  N.  Y.  357;  Sanger  v.  Wood,  3  Johns.  Ch.  416;  Zittle- 
Jieldv.  Brmjm,  1  Wend.  398;  s.  c.  11  Wend.  467;  IlaUv. 
Hrahmoski,  9  Ala.  278;  Bradford  v.  Bus/i,  10  Ala.  274; 
Tarleton  v.  Goldthvmite,  23  Ala.  355 ;  Montevallo  C.  M.  Co. 
V.  Reynolds,  44  Ala.  252;  McCreelias  v.  HinMe,  17  Ala.  459; 
Vol.  lxxiii. 
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Knox  V.  Steele,  18  Ala.  815;  SImigler  v.  Martm,  54  Ala.  354; 
Radway  v.  Graham,  4  Abb.  468 ;  Glackin  v.  Zeller,  52  Barb. 
147;  J^ly  v.  Bailey,  36  Tex.  119 ;  Campbell  v.  Orillion,  3  La 
Ann.  115  ;  Clements  v.  Cassily,  3  11^.  358  ;  Mitchell  v.  Lay,  3 
Ih.  593 ;  1^  luhart  v.  Goldiifg,  7  Ih.  233 ;  Morgan  v.  Ladd,  2 
Gilnian,  414 ;  Thomas  v.  Negus,  2  Ih.  700 ;  Ruchnan  v.  Al^ 
wood,  44  111.  183  ;  Holt  v.  Rees,  46  Ih.  181 ;  Mai-vin  v.  Mar- 
vin, 11  Abb.  Pr.  (^.  S.)  97;  Knappv.  Rrovme,4:5  N.  Y.  207; 
Ifidependent  District  v.  District  Township,  44  Iowa,  201 ; 
Rorgalthous  v.  Insurance  Co.,  36  Ih.  250. 

SOMERYILLE,  J. — This  appeal  is  from  a  decree  of  the 
probate  court  made  on  the  final  settlement  by  the  appellee, 
Towles,  of  liis  accounts  as  guardian  of  tlie  estate  of  Thomas  M. 
Phillips.  The  court  rendered  a  judgment,  or  decree  in  favor 
of  the  ward  against  Towles  for  tlie  sum  of  two  th»->usand  eight 
hundred  and  sixty-four  45-100  dollars,  besides  costs,  in  August, 
1881.  In  October  following,  an  execution  was  issued  on 
the  decree  and  levied  on  the  defendant's  property.  In  De- 
cember, 1881,  the  execution  was  fully  satisfied  by  payment. 
This  appeal  was  taken  in  January,  1882,  after  such  coercion  of 
satisfaction,  and  the  appellee  now  moves  the  court  to  dismiss  the 
appeal,  on  the  ground  that  the  plaintiff  in  execution,  the  ap- 
pellant in  this  cause,  coerced  payment,  and  received  satisfac- 
tion ol  the  judgment  before  the  appeal  was  taken. 

Where  an  ordinary  judgment  is  obtained  in  a  court  of  law, 
the  practice  is  well  settled,  that  if  the  plaintiff  coerces  satisfac- 
tion of  it,  he  can  not  afterwards  sue  out  an  appeal  from  it  to 
this  court.  If  he  does,  the  appeal  will,  on  motion  of  the  ai> 
pellee,  be  dismissed.  And  so  likewise,  if  he  coerces  payment 
after  he  has  taken  such  appeal,  this  court,  on  being  informed 
of  such  proceeding,  will  withhold  the  certificate  of  reversal, 
unless  the  money  collected  is  refunded  to  the  defendant  in 
execution.  The  reason  assigned  for  this  by  Ormond,  J.,  in 
Halt  V.  Hrahrowski,  9  Ala.  278,  is,  that  it  is  deemed  "both 
vexatious  and  oppressive  in  the  plaintiff  to  prosecute  a  suit  here, 
to  reverse  a  judgment,  the  correctness  of  which  he  impliedly 
affirms,  by  coercing  payment  from  the  defendant  under  it,"  and 
that  such  coercion  of  payment  would  be  unjust,  inasmuch  as 
the  plaintiff,  if  he  succeeds  in  reversing  the  judgment,  '"may, 
upon  another  trial,  entirely  fail  to  recover  anything."  The 
principle  of  this  case  was  reaffirmed  in  Bradford  v.  Bush.,  10 
Ala.  274,  without  further  discussion  of  the  reasons  upon  which 
it  is  based,  and  it  lias  since  been  uniformly  recognized  and- 
followed,  in  all  appeals  from  judgments  rendered  by  courts  of 
law. 

There  has  been,  however,  a  manifest  tendency  to  except  from 
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the  operation  of  this  rule  a  certain  class  of  cases  in  the  chancery 
and  probate  conrts.  This  power  of  the  appellate  court,  which 
is  invoked  by  the  appellee  tor  the  dismissal  of  an  appeal,  or  the 
suspension  of  proceedings  until  the  appellant  refunds  the  money 
collected  on  his  judgment,  has  been  pronounced  a  discretionary 
one,  to  be  exercised  onlj'^  to  prevent  injustice,  oppression  or 
vexation.  In  McCreeliss  v.  HinMe,  17  Ala.  459,  which  was 
an  appeal  from  the  orphans'  court  by  certain  distributees,  in 
the  matter  of  the  settlement  of  an  administrator's  account,  where 
the  decree  rendered  .against  the  administrator  was  paid  without 
compulsion,  this  court  refused  to  entertain  a  motion  to  dismiss 
the  appeal.  .It  was  said  by  Dargan,  C.  J.,  that  these  decisions, 
above  cited,  "would  not  apply  to  a  case  in  the  orphans'  or 
chancery  court,  if  it  plainly  appears  from  the  showing  or 
answer  of  the  defendant,  that  the  plaintiff  could  not  recover 
less  than  the  amount  awarded  to  him  by  the  decree."  The 
reason  assigned  is,  that  the  defendant  can,  in  no  aspect  of  such 
a  case,  suffer  injury  by  the  plaintiff's  receiving  the  money, 
which  is  thus  admitted  to  be  due  him. 

The  next  case  in  w^ich  this  doctrine  was  considered  was  that 
of  Knox's  Distributees  v.  Steele,  Adtn^r,  18  Ala.  815.  This 
was  an  appeal  from  the  settlement  of  an  administrator  in  the 
orphans'  court.  The  facts  of  the  case  do  not  show  to  what  ex- 
tent the  various  items  of  the  administrator's  account  were  con- 
troverted or  disputed.  The  motion  to  dismiss,  or  compel  the 
plaintiff  to  refund,  was  granted,  much  stress  being  apparently 
laid  on  the  fact,  that  the  payment  of  the  judgment  had  been 
coerced  from  the  appellee.  It  was  said  by  Dargan,  C.  J.:  "It 
is  true  that  the  exercise  of  this  power  is  a  matter  of  legal  dis- 
cretion, and  will  not  be  exercised  by  this  court  in  every  case 
where  the  money  upon  a  judgment  or  decree  has  been  paid  ; 
if  the  defendant  has  voluntarily  paid  the  judgment  or  decree, 
without  being  coerced  by  execution,  and  we  are  satisfied  that 
the  plaintiff  will  be  entitled  to  recover  thiis  amount  upon 
another  trial,  we  would  not  refuse  to  hear  the  errors  because  of 
this  voluntary  payment."  A  different  practice,  it  was  added, 
"might  often  lead  to  much  litigation  without  producing  any 
beneficial  results."  This  case  is  the  strongest  one  which  1  can 
anywhere  discover  in  our  reports  in  favor  of  the  appellee's 
motion  to  dismiss  the  present  appeal. 

An  authority  more  directly  in  point,  however,  is  the  case  of 
Tarleton  v.  GoUlthwalU's  Heirs  andAdmW,  23  Ala.  346.  This 
was  a  chancery  cause,  in  which  some  of  the  items  of  the  ad- 
ministrator's account  were  controverted,  and  others  were  ad- 
mitted to  be  correct.  The  court  regarded  the  principle  set- 
tled in  Hall  v.  HraJ)rowski,  9  Ala.  278,  siipi^a,  as  being  pecu- 
liarly applicable  to  judgments  at  law,  and  not  necessarily  so  to 
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cases  arising  in  the  orplians'  or  chancery  court.  ''The  reason 
of  this  distinction,"  said  Gibbons,  J.,  "we apprehend  to  be,  that 
if  a  judgment  at  law  is  reversed,  it  abrogates  the  wliole  judg- 
ment. It  can  not  be  reversed  in  part,  and  affirmed  in  part ; 
whereas,  in  cases  from  the  probate  court,  and  in  chancery  cases, 
the  judgments,  or  decrees  may  be  reversed  in  jyart^  and  affirmed 
In  part P  The  motion  to  dismiss  was  refused  on  this  ground, 
the  fact  that  the  decree  had  been  voluntarily  paid  by  the  ad- 
ministrator, instead  of  being  coerced  under  execution,  not 
entering  into  the  reasons  given  by  the  court  for  the  decision. 

The  case  of  Hoard  v.  Hoard'' s  AdmPr,  41  Ala.  590,  seems 
to  have  been  decided  chieily  upon  the  idea  of  this  court's 
power  to  exercise  a  large  discretion  in  such  matters,  in  the  in- 
terest of  preventing  vexation  and  oppression  in  the  prosecution 
of  appeals.  The  decree  in  that  case,  which  was  one  rendered 
by  the  probate  court,  was  satisfied  in  Confederate  money,  be- 
ing, as  said  by  the  court,  not  only  "voluntarily,  but  swiftly 
paid,"  and  the  interest  of  minors  being  involved. 

In  the  more  recent  case  of  Shingler  v.  Martin^  54  Ala.  354, 
which  was  a  case  at  law,  the  court  sustained  the  motion  to  dis- 
miss the  appeal,  making  this  explanatory  observation.  "True, 
this  is  a  power,"  said  Manning,  J.,  "which  will  not  be  exercised 
in  some  peculiar  cases  from  the  courts  of  probate  or  chancery 
courts,  in  which  it  is  apparent  or  admitted  that  the  appellants 
are  entitled  to  recover  all  they  have  received  and  perhaps 
more." 

We  take  the  true  rule,  to  be  eliminated  from  these  authorities, 
as  well  as  from  clear  principles  of  reason,  to  be  the  following: 
That,  in  all  cases  of  appeals  from  the  chancery  and  the  probate 
courts,  whose  decrees  are  of  a  peculiar  nature,  and  not  nec- 
essarily entireties,  as  are  judgments  at  law,  if  a  certain  sum  is 
admitted  to  be  due  by  the  defendant  in  execution,  or  there 
seems  to  be  no  controversy  or  honajide  dispute  as  to  the  fact 
that  the  sum  recovered  by  the  appellant  is  actually  due,  so  that 
the  appellate  court  can  clearl}-  see,  from  the  facts  presented  in 
the  record,  that  upon  a  new  trial  a  less  sum  will  not  again  be 
recovered  by  the  plaintiif,  the  motion  to  dismiss,  or  stay  pro- 
ceedings, ought  to  be  refused.  In  cases  of  this  character,  there 
can  be  no  injustice,  or  vexatious  oppression  to  the  defendant, 
in  allowing  the  plaintiif  to  receive  that  to  which  he  is  unques- 
tionably entitled,  and  to .  confine  future  litigation  only  to  so 
much  of  plaintiff's  claim  as  may  be  Jowa^We  disputed. —  Gowen 
V.  Jon£s,  20  Ala.  128.  This  seems  to  us  to  be  a  fair  and  just 
principle,  and  finds  a  close  analogy  in  the  practice  often  pur- 
sued even  in  our  circuit  courts,  where  the  plaintiff  is  permitted 
to  take  judgment  for  so  much  of  his  claim  as  is  admitted  to  be 
due,  and  the  defendant  is  allowed  a  continuance  only  as  to  the 
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balance  or  residue,  which  he  desires  honajide  to  controvert  by 
future  litio^ation. 

Under  tlie  influence  of  tliis  principle,  we  are  of  opinion  that 
the  motion  made  by  ai)pellee  to  dismiss  the  present  appeal 
must  be  overruled, 

SOMERVILLE,  J. — The  questions  raised  in  this  case  have 
been  adjudged  by  this  court  adversely  to  the  appellee,  and, 
under  our  past  decisions,  the  judgment  of  the  probate  court 
must  be  reversed,  because  clearly  erroneous. 

The  guardian,  Towles,  Mas  entitled  to  be  credited  only  with 
the  value,,  in  United  States  currency,  of  the  horse,  and  otiier 
property  or  articles  purchased  for,  or  advanced  to  his  ward,  be- 
ing necessaries  within  the  meaning  of  the  law.  On  the  same 
principle,  he  should  have  been  credited  with  the  value  of  the 
Confederate  currency  advanced  to  his  ward  for  necessary  ex- 
penses, these  moneys  being  shown  to  have  belonged  to  the  guard- 
ian, and  not  to  the  ward  himself.  These  values  should  be  esti- 
mated at  the  time  the  expenditures  were  made,  or  the  money  was 
paid,  as  nearly  as  may  be  practicable.  The  probate  court  erred 
in  allowing  these  items  at  their  nominal  amount,  as  measured 
in  the  depreciated  currency  of  the  Confederate  States. — Hutton 
V.  Williams,  60  Ala.  133 ;  Harhiii,  Adrn'r  v.  Bell,  54  Ala. 
589 ;  Daughdrill  v.  Helms,  Adm'r,  53  Ala.  62. 

Reversed  and  remanded. 


T^alker,  Guardian,  v.  Cre^vsJ 

Bill  in  Equity  to  enforce  Voluntary  Executed  TruM,  declared 
hy  Parent  in  favor  of  Child. 

1.  Gifts  inter  vivos;  what  necessary  to  their  validity. — To  render  a  gift 
inter  vivos  a  valid  transfer  of  rights  of  property,  there  must  be  a  delivery, 
a  transfer  of  the  dominion  from  the  donor  to  the  donee ;  and  the  gift 
nm.st  be  completely  executed,  leaving  nothing  to  be  done  to  perfect  it. 
If  there  is  no  delivery,  or  if  any  thing  necessary  to  i)erfect  the  gift 
remains  to  be  done,  the  transaction  is  a  mere  executory  agreenient  to 
give,  by  which  the  title  does  not  pass,  and  upon  which  no  action  can  be 
maintained  in  any  court. 

2.  Same;  v;hai  constitutes  delivery. — ^The  title  to  personal  property, 
given  by  deed,  is  transferred  by  a  delivery  of  the  deed,  without  a  de- 
livery of  the  property;  and  when  the  deed  has  been  delivered,  the  gift 
is  irrevocable,  and  the  subseciuent  possession  of  the  donor  tloes  not 
impair  its  validity. 

3.  Same. — But  the  manner  of  delivery,  and  what  it  takes  to  constitute 
it  dej)end    somewhat  on  the    nature  and  condition  of    the  property; 
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wliat  is  required  being,  that  there  shall  be  a  clear  surrender  of  the  right 
and  of  the  dominion,  in  contradistinction  to  a  promise  to  surrender, 
without  the  reservation  of  any  interest  by  the  donor,  or  the  postpone- 
ment of  the  time  of  actual  enjoyment  by  the  donee. 

4.  Same;  what  essential  to  validiitf  of  gift  of  chose  in  action. — When 
a  promissory  note  is  the  subject  of  the*  gift,  it  is  not  essential  to  its 
validity,  that  the  technical  right  to  maintain  an  action  on  the  note  in  the 
name  of  the  donee,  shall  be  conferred,  but  merely  that  the  dominion 
over  the  note  shall  be  parted  with  by  the  donor,  and  transferred  to  the 
donee.     (Boruni  v.  King,  37  Ala.  606,  overruled  on  this  point.) 

5.  Same;  trusts  tliereby  declared  and  consummated  can  be  enforced. 
If  by  deed  of  gift  a  trust  is  declared  and  consummated,  it  will  be  en- 
forced to  the  same  extent,  and  on  the  same  principles,  as  if  the  deed 
rested  on  a  valuable  consideration. 

6.  Voluntary  trust  by  parent  in  favor  of  child;  when  executed  and 
irrevocable. — A  father,  in  consideration  of  his  love  and  affection  for  an 
infant  daughter,  executed  a  deed,  whereby  he  "gave,  granted 
and  conveyed  "  to  her  certain  particularly  described  promissory  notes, 
owing  to  him  by  third  parties,  "the  same  to  have  and  to  hold  to 
the  only  use  and  benefit  of  my  said  infant  daughter,  Ella  C,  hereby 
reserving  to  myself  the  right  to  manage  the  above  amounts  as  agent  for 
my  said  infant  daughter,  with  the  privilege  to  collect  the  money  on  said 
notes,  and  re-invest  in  property  for  her,  the  said  infant  child,  or  reloan 
on  interest,  if  I  see  best,  should  I  live  to  have  tlie  privilege  of  so  man- 
aging said  amounts  specified."  After  executing  the  deed,  he  lived  four 
or  five  years,  during  which  time  he,  styling  himself  trustee  for  his 
said  daughter,  had  assessed  to  her  for  taxation  personal  property,  in 
amount  approximating  the  face  value  of  the  notes,  biit  gradually  in- 
creasing year  by  ye,ar,  and  paid  the  taxes  thereon.  He  acknowledged 
the  deed  on  the  day  of  its  execution,  and  soon  thereafter  caused  it  to  be 
recorded  in  the  proj^er  office.  Held,  that  these  facts,  unexplained, 
amount  to  proof  of  deliver)',  and  that  the  deed  created  a  valid,  executed, 
irrevocable  declaration  of  trust  in  favor  of  the  child. 

7.  Same;  what  presumed  to  be  an  investment  of  funds  belonging  to. 
After  the  execution  of  such  deed,  the  father  having  ]3urchased  a  tract  of 
land,  taking  the  title  in  the  name  of  the  daughter,  it  iras  further  held, 
that  this  should  be  treated  as  an  investment,  pro  tanto,  of  the  trust  funds 
in  his  hands. 

8.  Same;  remedy  for  enforcing  against  heirs  and  distributees  of  de- 
ceased parent. — The  father  having  collected  the  notes  conveyed  by  the 
deed  in  his  life-time,  and  having  died  intestate  without  accounting 
therefor,  and  his  estate,  after  the  lapse  of  eighteen  months  from  the- 
grant  of  administration,  having  been  finally  settled  and  distributed 
among  the  distributees,  before  the  claim  of  the  donee  under  the  deed 
was  made  known  or  presented  to  the  administrator,  it  was  further  held, 
that  her  guardian,  suing  for  her  use,  could  maintain  a  l)ill  in  equity 
against  the  other  distributees,  for  the  purpose  of  pursuing  the  assets  in 
their  hands,  and  of  enforcing  contribution  from  them,  the  cause  involv- 
ing a  complicated  account  of  such  a  character  as  clearly  gives  a  court  of 
equity  jurisdiction. 

Appeal  from  Barbonr  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Foster. 

On  12th  March,  1867,  Arthur  Crews  executed  a  deed  of 
gift  to  his  infant  daughter,  Ella  Corine  Crews,  purporting,  by 
its  terms,  to  "give,  grant  and  convey"  to  her  certain  designated 
and  particularly  described  promissory  notes,  made  by  divers 
third  parties  for  money  loaned,  payable  to  him  in  January  and 
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February,  186S,  and  aggregating,  in  amount,  about  the  sum  of 
$3100;  and  reserving  to  himself  the  right,  "as  agent"  for  his 
said  daughter,  to  manaoje  said  notes,  to  collect  the  money 
thereon,  and  to  re-invest  tlie  same.  Having  duly  acknowledged 
the  deed  on  the  day  of  its  execution,  he  filed  the  same  for 
record,  on  2Sth  .lune,  1867,  in  the  office  of  the  judge  of  probate 
of  Barbour  county,  the  county  of  his  residence.  On  31st 
January,  1872,  the  said  Arthur  Crews  departed  this  life  in- 
testate, seized  and  possessed  of  a  considerable  estate,  consisting, 
in  part,  of  money,  chases  m  action^  and  other  personal  property, 
and  leaving  him  surviving,  as  his  only  heirs  at  law  and  next  of 
kin,  his  widow,  and  several  children  and  descendents  of 
children.  The  said  deed  was  found  among  his  papers  after  his 
death.  Its  terms  and  provisions,  and  the  acts  of  the  said 
grantor  thereunder,  are  stated  in  the  opinion.  It  is  admitted 
that  he  collected  on  said  notes,  before  his  death,  the  sum  of 
$2878.40 ;  but  when  he  made  such  collections,  is  not  shown  by 
the  record.  Shortly  after  the  death  of  the  said  Arthur  Crews, 
John  E.  Crews,  one  of  his  sons,  was  duly  appointed  admin- 
istrator of  his  estate,  and  entered  upon  the  duties  pertaining  to 
his  trust,  collecting  and  reducing  to  possession  the  assets  of 
said  estate,  and  administering  the  same ;  and,  on  11th  Decem- 
ber, 1876,  he  made  a  final  settlement  of  his  administration  on 
said  estate,  and  a  final  distribution  among  the  distributees,  the 
amount  so  distributed  being  largely  in  excess  of  the  amount 
claimed  under  said  deed. 

The  bill  in  this  cause  was  filed  on  15th  January,  1880,  by 
David  L.  Walker,  as  the  guardian  of  the  said  Ella  C(jrine 
Crews  (who  was  still  a  minor"),  suing  for  her  use,  against  the 
said  John  E.  Crews  and  the  otlier  heirs  and  distributees  of  said 
estate,  some  of  whom  were  minors,  setting  up  said  deed, 
averring,  among  other  things,  that  the  notes  thereby  conveyed 
were  collected  by  the  said  Arthur  Crews  in  his  life-time,  and 
the  money  thus  collected  by  him  went  into  the  hands  of  his 
said  administrator,  and  was  by  the  latter  distributed  among  said 
distributees;  and  praying  (1)  an  account  of  "how  much  money 
or  other  property,  the  property  of  Ella  Corine  Crews,  was  in 
the  hands  of  said  Arthur  Crews,  deceased,  at  the  time  of  his 
death ; "  (2)  "  an  account  of  how  much  money  or  other  property, 
belonging  to  said  Ella  Corine  Crews,  went  into  the  hands  of 
said  John  E.  Crews,  administrator  of  Arthur  Crews,  deceased, 
and  was  by  him  distributed  among  the  heirs  at  law  of  said 
Arthur  Crews,  deceased  ; "  (3)  "  an  account  of  how  much  money 
or  other  property,  belonging  to  the  estate  of  the  said  Arthur 
Crews,  deceased,  went  into  the  hands  of  said  John  E.  Crews, 
administrator  of  Arthur  Crews,  deceased,  and  by  him  distrib- 
uted among  the  heirs  at  law.  of  said  Arthur  Crews ;  and  in 
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each  case  the  names  of  all  the  parties  to  whom  such  payments 
or  distributions  were  made,  and  the  amounts  paid  to  each  one; " 
(4)  a  "  decree  establishing  a  trust  fund  in  the  estate  of  said 
Arthur  Crews,  deceased,  which  went  into  the  hands  of  John  E. 
Crews,  administrator,  in  favor  of  orator,  for  the  use  of  said 
Ella  Corine  Crews,  to  be  paid  by  contribution  from  those  to 
whom  the  estate  of  said  Arthur  Crews  was  given  or  distrib- 
uted ;  "  (5)  "  a  money  decree  in  favor  of  orator,  as  guardian  of 
said  Ella  Corine  Crews,  and  for  her  use,  against  the  several 
parties  to  whom  the  money  or  property  of  the  estate  of  Arthur 
Crews,  deceased,  was  distributed  and  paid,  to  be  by  them  paid 
by  contribution,  in  the  mode,  manner  and  sums  authorized  b}' 
law,  and  the  facts  of  the  case,  or  to  be  paid  in  the  mode,  and 
manner,  and  sums  as  your  Honor  may  direct;"  and  (6)  for 
general  relief.  The  defendants  answered  the  bill,  putting  in 
issue  the  averments  thereof,  on  which  the  complainant's  equity 
rested,  and  incorporated  in  their  answer  a  demurrer,  assigning 
as  a  ground  of  demurrer,  among  others,  that  the  complainant 
had  a  plain  and  adequate  remedy  at  law.  The  evidence  tended 
to  show  that  neither  the  said  Ella  Corine  Crews,  nor  her  guard- 
ian had  ever,  prior  to  tiling  her  bill,  presented  her  claim  arising 
under  said  deed,  or  filed  the  same  in  the  probate  court,  as  a 
claim  against  said  estate ;  and  that  the  administrator  had  no 
knowledge  or  actual  notice  of  the  execution  or  existence  of  said 
deed,  or  of  the  said  Ella's  claim  against  said  estate  thereunder, 
until  the  bill  in  this  cause  was  hied.  It  was  also  shown  that 
the  complainant,  as  guardian  of  the  said  Ella,  received  from 
said  administrator  her  distributive  share  in  said  estate,  on  the 
final  settlement  thereof. 

On  the  hearing,  had  on  pleadings  and  proof,  and  also  on  the 
demurrer  to  the  bill,  the  chancellor  caused  a  decree  to  be  entered, 
overruling  the  demurrer,  but  dismissing  the  bill  on  the  proof  ; 
he  l)eing  of  the  opinion,  upon  a  consideration  of  the  evidence, 
that  the  trust  created  by  the  deed  was  executory  merely,  and, 
therefore,  invalid, 

Henry  E,.  Shorter  and  Waits  &  Sons,  for  apppellant.  (1) 
A  valid  trust  executed,  as  contradistinguished  from  an  executo?'y 
trust,  was  created  by  the  deed  made  by  Arthur  Crews  to  the 
complainant.  The  deed  was  executed  and  placed  on  record  by 
the  grantor,  and  was  afterwards  recognized  and  acted  on  by 
him  until  his  death,  by  the  payment  of  taxes  as  on  so  mucn 
money  held  by  him  in  trust  for  the  complainant.  These  acts 
show  an  unmistakable,  absolute  and  irrevocable  executed  trusty 
which,  though  voluntary,-  a  court  of  equity  will  recognize  and 
enforce.  On  these  points  the  following  authorities  cited  and 
discussed :     2  Story's  Eq.  Jur.  §  973,  and  note  4 ;  1  Perry  on 
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Trusts,  §§  96-S,  101,  103, 105,  and  notes;  Crmn])ton  v.  Vasser, 
19  Ala.  259  ;  Ex  parte  Pye,  18  Ves.  149  ;  EUuon  v.  Ellison., 
6  Yes.  661 ;  Adatus  v.  Adams,  21  Wall.  185 ;  McFadden  v. 
Jenkym,  1  Hare,  462  ;  s.  c.  1  Phil.  Ch.  (19  Eng.  Ch.  Rep.)  153 ; 
StapUton  V.  SUipleton,  14  Sim.  (37  Eng.  Ch.  Rep.)  185 ;  Cra- 
ven V.  Winter,  38  Iowa,  471 ;  Pierce  v.  Prooks,  52  Ga.  425  ; 
1  Lead.  Cases  in  Equity  (H.  &  W.'s  Notes),  225-47  ;  CaUison  v. 
Patrick,  2  Keene,  p.  134 ;  Bunn  v.  Winthrop,  1  Johns.  Ch. 
329 ;  Dennison  v.  Goihring,  7  Barr.  175  ;  Tolar  v.  Tolar,  1 
Dev.  (En.)  456  ;  Pulvertoft  v.  Pulvertoft,  18  Ves.  97  ;  Gads- 
den V.  Whaley,  14  S.  C.  210  ;  Martin  v.  Funk,  75  N.  Y.  134 ; 
Gerrish  v.  New  Bedford,  128  Mass.  159  ;  Taylor  v.  Henry,  48 
Md.  550 ;  Reiff  v.  JJorst,  52  Md.  255 ;  2  Spence's  Eq.  jur. 
896-8 ;  Robert's  Appeal,  92  Pa.  St.  407  ;  Elliott  v.  Deason,  64 
Ga.  63  ;  Bmntm  v.  King,  37  Ala.  606  ;  Vincent  v.  Roger's,  30 
Ala.  471 ;  Kinnehrew  v.  Kinnebrew,  35  Ala.  628 ;  Connor  v. 
Trawick,  37  Ala.  289;  Adam's  Eq.  (4th  Am.  Ed.)  166-7; 
Eldridge  v.  Turner,  11  Ala.  1049.  (2)  The  statute  of  non- 
claim  is  no  bar  to  the  enforcement  of  the  trust. — Code  of  1876, 
^  2597-8  ;  Moore  v.  Wallis,  18  Ala.  458 ;  Fretwell  v.  Mc- 
Lemore,  52  Ala.  124.  (3)  That  there  has  been  a  final  settle- 
ment of  the  estate  of  Arthur  Crews,  and  a  distribution  of  the 
assets,  does  not  prevent  the  enforcement  of  the  trust.  If  the 
estate  had  not  been  settled  and  the  funds  distributed,  it  would 
only  be  necessary  to  file  the  bill  against  the  personal  represent- 
ative of  Arthur  Crews.  It  now,  however,  becomes  necessary 
to  file  the  bill  against  the  distributees  and  the  personal  repre- 
sentative, to  compel  them  to  refund  enough  to  pay  the  claim  of 
this  minor;  and  that  this  can  be  done,  see  Sanders  v.  Godley, 
23  Ala.  473  ;  Turner  v.  CoU,  24  Ala.  364 ;  Anderson  v.  Tliomas, 
54  Ala.  104 ;  Moore  v.  Wallis,  18  Ala.  458 ;  Thompson  v. 
Brown,  4  Johns.  Ch.  619-46. 

Jno.  M.  McKlkrcjv,  contra.  (1)  If  the  deed  in  question 
created  simply  a  voluntary  executory  trust,  sucii  trust  will  not 
be  enforced  against  the  distributees  of  Crews'  estate. — Bomtn 
V.  ^iing,  37  Ala.  609,  and  authorities  there  cited  ;  Kinnebrew 
V.  Kinnebrew,  35  Ala.  628.  That  tiie  deed  is  voluntary,  is 
shown  by  the  instrument  itself;  and  the  fact  that  it  is  a  sealed 
instrument  does  not  destroy  this  character.  "That  a  seal  con- 
clusively implies  a  consideration,  is  not  the  law  in  this  State." 
Kinnehrew  v.  Kinnebrew,  supra.  It  is  executory,  because  there 
was  no  divestiture  of  the  title  to  the  notes. out  of  the  donor,  and 
investiture  of  it  in  the  trustee  or  donee. — Borum.  v.  King, 
supra,'  Kimief/reiv  v.  Kinnehrew,  supra j  Hill  on  Trustees 
(3d  Amer.  Ed.),  *89,  and  authorities  there  cited  ;  Code  of  1876, 
§  2099;  12  Yes.  39;  Siins  v.  Sims,  2  Ala.  117;   Coleman  v. 
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Sarel,  3  Brown's  Ch.  12  ;  Edwards  v.  Jones,  1  M.  &  Craiff,  226. 
(2)  The  mere  fact  that  Arthur  Crews  may  have  hstedsome 
property  in  the  name  of  Ella  C,  did  not  deprive  him  of  his 
right  of  revocation,  if  the  gift  was  incomplete.  The  fact  that 
he  did  invest  some  money  in  land,  and  took  title  to  said  Ella, 
sliows  that,  as  to  the  balance  called  for  by  the  notes,  he  did  not 
complete  the  gift.  (3)  It  is  further  insisted,  and  the  point  dis- 
cussed at  length,  that  there  is  no  equity  in  the  bill,  because  the 
complainant  has  a  plain  and  adequate  remedy  at  law. — Hitch- 
cock V.  Lukens  cfc  Son,  8  Port.  333,  See  also  Kimball  v. 
Moody,  27  Ala.  130;  8  Port,  'ill ',S?nith  v.  Fellows,  58  Ala. 
467. 

STONE,  J. — Gifts  inter  vivos,  to  become  valid  transfers  of 
rights  of  property,  must  be  completely  executed,  leaving  noth- 
ing to  be  done  to  perfect  the  gift.  If  any  thing  remains  to  be 
done,  then  the  transaction  is  a  mere  executory  agreement  to 
give,  and  the  title  does  not  pass.  No  action  can  be  maintained 
in  any  court,  founded  on  such  agreement  to  give.  And  there 
nmst  be  a  delivery — a  transfer  of  the  dominion  from  the  donor 
to  the  donee. — 2  Brick.  Dig.  40,  §^  2.  4,  5  ;  2  Kent's  Com.  ra. 
p.  438 ;  3  Wait's  Ac.  &  Def.  48S-9.'  The  title  to  personal  prop- 
erty given  by  deed  is  transferred  by  a  delivery  of  the  deed, 
without  a  delivery  of  the  property.  When  the  deed  is  delivered, 
the  gift  is  irrevocable,  and  the  subsequent  possession  of  the 
donor  does  not  impair  its  validity. — 2  Brick.  Dig.  43,  §50.  To 
the  foregoing  extent  the  authorities  all  agree — See  Lee  v. 
Luther,  3  Woodb.  &  M.  519;  Starr  v.  Starr,  9  Ohio  St.  74; 
3  Wait's  Ac.  &  Def.  488  et  se<2.  But,  the  manner  of  the  de- 
livery, and  what  it  takes  to  constitute  it,  depend  somewhat  on 
the  nature  of  the  property.  What  is  required  is,  that  there 
shall  be  a  clear  surrender  of  the  right  and  of  the  dominion,  in 
contradistinction  to  a  promise  to  surrender.  If  there  be  a  reser- 
vation of  the  use  or  enjoyment  for  life,  or  any  shorter  time, 
this  is  not  a  valid  executed  gift  i7iter  vivos. — Pitts  v.  Manyum, 
2  Bailey  (S.  C.)  588  ;  Stallings  v.  Finch,  25  Ala.  518  ;  Shaw  v. 
White,  28  Ala.  637 ;  RagsdaU  v.  Norv)ood,  38  Ala.  21. 

We  have  above  stated  the  general  rules.  In  Ilillehrant  v. 
Brewer,  a  father  procured  a  cattle-brand  to  be  recorded  in  the 
name  of  his  child,  and  bi-anded  certain  cattle  with  the  brand  so 
recorded,  with  the  expressed  object  of  making  a  gift  of  the 
cattle  to  the  child.  Held  that  this  was  such  parting  with  the 
dominion  as  to  consummate  the  gift. — 6  Tex.  45.  See  also 
McNulty  V.  Cooper,  3  Gill  &  J.  214.  In  Taylor  v.  Taylor, 
12  N.  y.  (5  Hun)  115,  it  was  decided  that  actual  manual  de- 
livery of  the  thing  is  not  necessary  to  the  consummation  of  a 
gift.  A  delivery  to  a  third  person,  as  trustee  or  bailee  of  the 
27 


418  SUPREME  COURT  [Dec.  Term, 

[Walker,  Guardian,  v.  Crews.  1 

donee,  is  sufficient  to  pass  the  title ;  and  the  donor  may,  by  an 
apt  declaration  to  that  effect,  convert  himself  into  a  trustee  for 
the  donee.  Richardson  v.  Bichards&n^  3  L.  R.  Eq,  Cases, 
686,  is  to  the  same  effect,  but  a  stronger  case.  Mm^gan  v. 
MaUeson,  10  L.  R.  Eq.  Ca.  475— decided  in  1870 — was  as  fol- 
lows :  John  Saunders  executed  a  writing  in  the  following 
form  :  "I  hereby  give  and  make  over  to  Dr.  Morris  an  India 
bond  No.  D.,  506,  value  1000£,  as  some  token  for  all  his  very 
kind  attention  to  me  during  illness.  Witness  my  hand  this  1st 
day  of  August,   1868.  (Signed)  John  Saundeks."     This 

paper  was  attested  by  two  witnesses,  and  was  delivered  to  Dr. 
Morris,  but  the  bond,  which  was  transferable  by  delivery,  re- 
mained in  the  possession  of  Saunders.  There  was  no  consid- 
eration for  the  transfer.  The  question  arose  whether  this  was 
an  executed  gift.  The  court,  Lord  Romilly,  M.  R.,  said:  "I 
am  of  opinion  that  the  paper-writing  signed  by  Saunders  is 
equivalent  to  a  declaration  of  trust  in  favor  of  Dr.  Morris;" 
and  he  ruled  accordingly.  Minm'  v.  Rogers^  40  Conn.  512, 
(S,  C.  16  Amer.  Rep.  69)  is  a  very  strong  authority,  upholding 
such  declaration  of  trust,  as  a  valid,  irrevocable  gift  of  the 
proj)erty. 

As  we  have  intimated  above,  an  executed  gift,  consummated 
b}'  delivery,  or  its  equivalent,  vests  a  title  in  the  donee,  which 
will  maintain  or  defeat  an  action  in  any  court  having  jurisdic- 
tion to  try  the  cause.  If,  however,  there  remain  anything  to 
be  done  to  perfect  the  gift,  or  if  the  donor  reserve  an  interest, 
or  postpone  the  time  of  actual  enjoyment  by  the  donee,  tiien 
the  title  does  not  pass,  and  the  pretended  donee  can  obtain  no 
relief  in  any  court. — Kinnehrew  v.  Kinnehrew^  35  Ala.  628, 
and  authorities  cited  ;  Connor  v.  Trawick^  37  Ala.  289  ;  Perry 
on  Trusts,  §§  96-7-8.  If  there  be  a  trust  declared  and  con- 
suirmiated,  it  will  be  enforced  to  the  same  extent,  and  on  the 
same  principles,  as  if  the  contract  rested  on  a  valuable  consid- 
eration.— Morgan  v.  Malleson,  8upra\  2  Sto.  Eq.  Jur.  §973; 
and  the  numerous  authorities  on  the  briefs  of  counsel. 

It  is  contended  for  appellee  that  the  gift  in  the  present  case 
is  executory,  and  that  the  decree  of  the  chancellor  must  be 
affirmed  on  the  authority  of  Boruin  v.  King,  37  Ala.  606.  So 
far  as  the  note  of  ^475  on  Wm.  B.  Borum,  mentioned  in  that 
case,  is  concerned,  it  is  difficult  to  draw  a  distinction  between 
the  provisions  of  tlie  two  deeds,  which  can  benefit  the  claimant 
in  this  case.  If  there  be  a  difference,  it  is  in  favor  of  the 
grandchild  Borum  under  the  deed  of  Mr.  King.  That  deed 
contains  words  of  jjresent,  absolute  gift  and  con\eyance,  witli  a 
superadded  provision,  appointing  the  donor's  son,  Harvey 
King,  his  (donor's)  special  agent,  and  guardian  of  his  said 
grandchild  (donee),  to  manage  and  control  the  Iwifore  mentioned 
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sum  of  money  to  tlie  l)est  advantage  of  said  grandson ;  and 
authorized  tlie  said  Harvey,  if  he  thought  proper,  to  expend 
tlie  interest  in  clothing  and  educating  the  grandson.  There 
was  a  disposition  of  the  money  over,  in  the  event  the  grand- 
child died  without  lawful  issue.  This  court  ruled  that,  inas- 
much as  the  legal  title  to  the  note — the  right  to  sue  in  the 
grantee's  name — was  not  conveyed,  the  gift  was  not  perfected, 
and  the  donee  could  not  maintain  an  action  for  its  recovery. 

It  was  said  in  Connor  v.  Trawick,  37  Ala.  289,  that  a  gift 
by  deed  delivered  is  an  executed  gift,  without  the  actual  de- 
livery of  the  thing  given.  The  delivery  of  the  deed  is  the 
ecjuivalent  of  the  manual  delivery  of  the  subject  of  the  gift. 
Such  is  the  acknowledged  rule. — 3  Wait's  Ac.  &  Del  499. 
The  gift  in  Borum.  v.  King  was  by  deed  delivered,  the  symbol 
and  equivalent  of  the  actual  delivery  of  the  note.  Under  the 
ruling  in  that  case,  the  title  and  right  to  the  note  would  not 
have  passed,  if  the  note  itself  had  been  delivered,  without  in- 
dorsement, to  Borura,  the  donee.  We  apprehend  this  lays 
down  too  technical  a  rule.  The  true  sense  of  the  principle  is, 
that  dominion  over  the  thing  shall  be  parted  with,  and  not  that 
the  technical  right  to  maintain  an  action  in  the  name  of  the 
donee  shall  be  conferred.  What  will  amount  to  delivery,  so 
as  te  perfect  a  gift,  is  not  always  one  and  the  same  thing. 
Much  depends  on  the  quality  and  condition  of  the  thing  given. 
The  delivery  should  be  as  complete  as  the  circumstances  will 
reasonably  permit ;  nothing  more. — See  Hillelyrant  v.  Brewer, 
6  Tex.  45';  Marsh  v.  Fuller,  18  N.  H.  360;  Cooper  v.  Burr, 
45  Barb.  9;  Penfield  v.  Thayer,  2  E.  D.  Smith,  305 ;  Allertcm, 
V.  Lang,  10  Bosw.  362.  If  we  adhere  to  the  ruling  in  Bon^im 
V.  King,  we  affirm,  not  only  that  an  absolute  parting  with 
dominion  is  necessary  to  perfect  a  gift,  but,  when  the  subject 
of  the  gift  is  a  promissory  note  or  similar  security,  to  njake  it 
valid  and  binding,  the  donor  must  go  further  and  guaranty  the 
payment  of  the  note  hy  his  indorsement,  unless  he  have  presence 
of  mind  to  limit  the  effect  of  his  indorsement.  In  Jones  v. 
Deyer,  16  Ala.  221,  this  court  said  :  "A  valid  gift  may  be 
made  inter  vivos  of  a  promissory  note  payable  to  the  order  of 
the  donor,  by  delivery  merely,  without  indorsement,  or  other 
writing."  Grover  v.  Grover,  24  Pick.  261,  and  Klam  v.  Keen, 
4  Leigh,  333,  support  this  doctrine.  Mr.  Perry,  in  his  excel- 
lent treatise  on  trusts,  sections  96  and  97,  states  the  doctrine 
suljstantially  as  we  have  given  it  above ;  and  in  the  notes  to 
those  sections  he  cites  very  many  authorities,  English  and 
American,  in  support  of  it. — E  contra  he  cites  the  single  case 
of  Borum  v.  King.  As  to  the  promissory  note  given  by  Mr. 
King  to  his  grandson,  Borum,  we  think  this  court  fell  into  an 
error,  and  to  that  extent  that  case  is  overruled. 
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The  conveyance  in  the  present  case  is  a  deed, — Code  of  1876, 
§  2194 — and,  in  that  respect,  it  differs  from  the  instrument 
interpreted  in  Connor  v.  Traioick,  supra.  The  expressed 
consideration  of  the  deed  is  love  and  affection  for  an  infant 
child,  and  the  subject  of  the  gift  is  promissory  notes,  described 
in  the  deed.  The  language  of  the  conveyance  is,  "  I  hereby 
give,  grant  and  convey,  and  by  these  presents  do  give,  grant 
and  convey  to  the  said  Ella  C,  as  aforesaid,  the  following 
speciiied  notes,  to- wit,"  etc.  "  The  same  to  have  and  to  hold 
to  the  only  use  and  benefit  of  my  said  infant  daughter,  Ella  C. 
Crews,  hereby  reserving  to  myself  the  right  to  manage  the 
above  amounts  as  agent  for  my  said  infant  daughter,  with  the 
privilege  to  collect  tlie  money  on  said  notes,  and  re-invest  in 
property  for  her,  the  said  infant  child,  if  I  see  best,  or  reloan 
on  interest,  if  I  see  best,  should  I  live  to  have  the  privilege  of 
so  managing  said  amounts  specified."  Mr.  Crews  lived  four  or 
five  years  after  executing  this  instrument,  during  which  time 
he,  styling  himself  trustee  for  the  said  Ella  C.  Crews,  had 
assessed  to  the  said  Ella  C.  for  taxation,  personal  property,  in 
amount  approximating  the  face  value  of  the  notes,  but  gradually 
increasing  year  by  year.  These  taxes  he  paid.  Soon  after  the 
execution  of  the  deed,  he  acknowledged  its  execution,  and  had 
the  acknowledgment  certified  by  a  proper  officer,  and  Imd  it 
duly  registered  in  the  proper  oflftce.  These  facts,  unexplained, 
amount  to  proof  of  delivery  ;  and,  under  the  principles  stated 
above,  we  hold  that  this  was  a  valid,  executed,  irrevocable  dec- 
laration of  trust  by  Mr.  Crews,  in  favor  of  the  infant,  Ella  C. 
Crews. 

There  is  proof  tending  to  show  that  Mr.  Crews  purchased  a 
tract  of  land,  and  had  the  title  conveyed  to  Ella  C.  If  this 
took  place  after  the  execution  of  the  deed,  we  think  it  should 
be  treated  as  an  investment  of  the  trust  funds ^^/v;  tanto^  under 
the  power  reserved  to  him  in  the  deed.  In  fact,  the  bill  avers 
that  purchase  was  an  investment  of  the  trust  funds,  and  the 
complainant  will  not  be  heard  to  deny  it. 

Other  questions  have  been  argued  in  this  cause,  l)Ut  there  is 
nothing  in  them.  The  court  of  chancery  is  alone  competent  to 
do  justice  between  these  parties.  The  estate  of  Mr.  Crews  was 
distributed  before  the  personal  representative  had  any  knowl- 
edge of  this  claim,  so  far  as  we  are  informed,  and  hence,  the 
complainant  is  without  remedy  for  the  enforcement  of  her  claim, 
unless  she  can  pursue  assets  in  the  hands  of  other  distrilmtees. 
Winston  v.  Mc Alpine,  65  Ala.  877.  This  requires  the  taking 
of  a  complicated  account  of  sucli  a  character,  as  clearly  gives 
tlie  chancery  court  jurisdiction.  Tiie  estate  was  not  settled  or 
distributed  prematurely ;  but  Ella  Corine,  being  an  infant,  was 
allowed  to  present  her  claim  within  eighteen  months  after  the 
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removal  of  her  disabilities.— Code  of  1876,  §  2598  ;  Story's  Eq. 
Jur.  §§  441,  443 ;  Dickinson  v.  Lewis,  34  Ala.  638. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  declaring  the  complainant  is  entitled  to  relief.  The 
register  will  take  an  account,  and  ascertain  how  much  of  the 
trust  fund  was  realized  by  Mr.  Crews,  above  the  said  sum  in- 
vested in  lands.  He  will  also  ascertain  the  several  sums  dis- 
tributed and  paid  to  the  several  distributees,  including  the  dis- 
tribution to  the  said  Ella  Corine.  The  burden  should  be  prop- 
erly apportioned  among  those  who  have  received  distribution. 
He  will  report  to  the  chancellor  at  the  next  term  of  his  court. 
All  other  questions  are  reserved  for  decree  by  the  chancellor. 

Reversed  and  remanded. 


Massey,  Adni'r,  v,  Modawell. 

Bill  in  Equity  to  cotrect  Et'^'ors  in  Final  Settlement  of  Ad- 
ministrator's Accounts,  and  to  recover'  Land  sold  hy  him  at 
Void  Sale. 

1.  Sale  of  testator' s  land  by  personal  representative;  vhen  unauthorized 
by  will  and  void. — When  a  will  gives  qo  authority  to  sell  land,  except  for 
final  division,  which  is  postponed  until  after  the  testator's  youngest  child 
becomes  of  age  or  marries,  a  sale  under  the  will  by  the  personal  repre- 
sentative before  that  time  is  void,  conveying  no  title,  and  presenting  no 
obstacle  to  a  recovery  at  law  by  the  heirs. 

2.  Errors  in  settlement  by  administrator;  when  bill  to  correct  without 
equity. — To  sustain  a  bill  in  equity  for  the  correction  of  errors  of  law,  or 
fact,  in  the  final  settlement  of  an  administrator's  accounts,  made  in  the 
probate  court,  the  errors  must  not  only  be  clearly  pointed  out,  but  the 
bill  must  show  that  the  complainant  has  thereby  suffered!  injury ;  and 
hence,  a  bill  filed  for  that  purpose,  showing  a  void  sale  of  lands  by  the 
administrator,  but  seeking  also  to  recover  the  lands,  and  not  to  charge 
him  with  the  proceeds  of  sale,  and  failing  to  show  any  money  or  other 
personal  assets  received  by  him,  and  not  accounted  for,  is  fatally  de- 
fective. 

3.  Equitable  conversion  of  real  into  personal  estate;  wJuit  is,  and  when 
it  takes  effect. — A  provision  in  a  will  directing  that  the  testator's  real 
estate  should  be  sold  and  converted  into  money,  when  his  youngest  child 
should  become  of  age  or  marry,  constitutes  an  equitable  conversion  of 
the  real  estate  into  personal  property ;  but  this  conversion  does  not  and 
can  not  take  effect  until,  by  the  terms  of  the  will,  the  real  estat*^  can  be 
sold ;  and,  until  that  time,  being  real  estate,  Vxtth  in  equity  and  at  law, 
the  heirs,  having  by  descent  the  legal  title,  have  no  right  or  pretense  for 
going  into  equity  to  recover  the  possession. 

4.  Same;  joint  recovery  of  the  real  estate  by  heirs  and  personal  repre- 
jtentatire. — The  heirs  and  personal  representative  having  no  common 
right  to  such  real  estate,  they  can  not  sue  jointly  for  its  recovery ;  nor 
can  an  heir,  who  is  also  the  personal  representative,  maintain  a  suit  for 
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that  purpose  in  his  double  capacity,  the  two  interests  being  antagonistic 
and  incompatible. 

5.  Complainants  claiming  common  recovery;  both  must  recover. — Com- 
plainants claiming  a  common  recovery  must  show  a  common  right;  and 
tailing  to  do  so,  the  suit  must  fail. 

6.  Decree  in  vacation  dismissing  hill;  when  error. — Held,  that  the  decree 
rendered  in  this  cause,  in  vacation,  dismissing  complainant's  bill  abso- 
lutely, without  offering  him  an  opportunity  to  amend,  was  erroneous. 

Appeal  from  Marengo  Chancer}'  Court. 

Heard  before  Plon.  Thomas  Cobbs. 

On  or  about  16th  December,  1858,  Warren  Massey  departed 
this  life,  a  resident  of  Marengo  county,  in  this  State,  seized 
and  possessed  of  real  and  personal  property,  and  leaving  a  last 
will  and  testament,  which  was  duly  admitted  to  probate  in  and 
by  the  probate  court  of  said  county.  He  also  left  him  surviv- 
ing his  widow,  Mary  Massey,  and  several  children,  some  of 
whom  were,  at  the  time  of  his  death,  minors  of  tender  years. 
By  the  will  provision  was  made  for  the  widow,  and  to  each 
child  was  given  a  specific  sum  of  money,  to  be  paid  as  they 
severally  attained  their  majority  or  married.  About  1st  January, 
1859,  W.  B.  Modawell  was  duly  appointed  by  said  probate 
court  administrator  of  the  estate  of  said  testator,  with  the  will 
annexed,  and  he  continued  to  act  as  such  administrator  until 
the  early  part  of  1867,  the  exact  date  not  shown,  when  he  re- 
signed, made  a  final  settlement  of  his  administration,  and  was 
discharged  from  all  further  liability.  On  or  about  the  7th 
November,  1859,  said  Modawell,  as  such  administrator,  claim- 
ing to  act  under  the  will,  without  any  decree  or  order  of  sale, 
sold  certain  lands  of  which  said  testator  died  seized  and  pos- 
sessed, and  executed  a  conveyance  to  the  purchaser,  and  placed 
him  in  possession.  At  the  commencement  of  this  suit,  George 
Hamner  and  W.  F.  Perkins  were  in  possession  of  separate 
parcels  of  said  land,  claiming  under  said  sale. 

The  bill  in  this  cause,  as  originally  exhibited,  was  by  John 
T.  Massey,  individually,  and  as  the  "administrator,  with  the 
will  annexed"  of  the  estate  of  the  said  Warren  Massey,  deceased, 
and  Napoleon  L.  Massey,  "who  is  a  minor,  under  twenty-one 
years  of  age,"  suing  by  Iiis  next  friend,  both  the  said  John  T. 
and  Napoleon  L.  Massey  being  children  of  said  testator,  against 
the  said  W.  B.  Afodawell,  George  Hamner,  W.  F.  Perkins, 
Mary  Massey,  and  also  against  the  other  surviving  children  of 
the  said  testator;  and  was  filed  on  l(»th  May,  1877.  The  bill 
avers  the  facts  above  stated,  and  further,  that  on  23d  January,. 
1877,  John  T.  Massey  was  appointed  by  the  said  probate 
court  the  administrator  de  honia  iw7i,  with  the  will  annexed, 
of  said  estate,  "and  is  now  endeavoring  to  make  a  settlement  of 
the  same ;"  that  the  said  testator  owed  no  debts  at  the  time  of 
his  death,  and  his  estate  was  perfectly  solvent;  that  the  widow 
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dissented  from  tlie  will,  and  dower  was  assigned  to  her,  and  of 
the  lands  so  assigned  to  her  as  dower  she  was  in  'possession  ; 
that  the  ""assignment  of  dower  was  not  made  in  accordance 
with  law,  and  was  never  confirmed  by  any  decree  of  a  court  of 
competent  jurisdiction  ;"  that  the  sale  made  by  the  said  Moda- 
well as  administrator,  and  the  conveyance  executed  by  him  to 
the  purchaser  were  void  ;  that  there  were  errors  in  the  final 
settlement  made  by  him  of  his  administration,  the  averments 
in  reference  to  which  will  be  found  in  the  opinion  ;  and  that 
the  legacies  provided  by  the  will  in  complainants'  favor  had 
never  been  paid.  A  cop}'  of  the  will  of  said  testator  is  made 
an  exhibit  to  the  bill ;  and  its  provisions  bearing  on  the  ques- 
tions decided  are  stated  in  the  opinion.  The  bill  prays,  among 
other  things,  that  the  settlement  made  by  the  said  Modawell 
may  be  set  aside,  and  he  required  to  make  "a  full  and  correct 
settlement"  of  his  said  administration ;  that  Mary  Massey, 
George  Hamiier  and  W.  F.  Perkins  be  required  to  "show  and 
discover  to  this  court  what  right  or  claim  they,  or  either  of 
them,  have  to  the  lands  which  formerly  belonged  to  Warren 
Massey,  deceased,  and  that  they  may  be  required  respectively 
to  surrender  the  possession  thereof  to  your  orators,"  and  that 
an  account  be  taken  against  them  for  rents ;  and  for  general 
relief.  Afterwards,  the  bill  was  amended,  "by  striking  out  the 
name  of  John  T.  Massey,  as  administrator,  etc.,  as  complainant, 
and  substituting  that  of  Napoleon  L.  Massey,  as  administrator 
de  bonis  non^  etc. ;"  and  by  making  John  T.  Massey  a  party 
defendant.  This  appears  to  have  been  done  with  the  consent 
of  John  T,  Massey ;  but  why  it  was  done,  is  not  shown  ;  nor  is 
it  averred  that  Napoleon  L.  Massey  was  such  administrator. 

Demurrers  were  filed  to  the  bill  by  the  defendants  Modawell, 
Perkins  and  Hamner,  which  were  overruled  in  September, 
1879,  on  a  submission  of  the  cause  thereon,  Hon.  H.  Austill 
presiding.  Thereupon  defendants  Modawell  and  Perkins  filed 
their  answers,  incorporating  therein  other  grounds  of  demurrer. 
At  the  spring  term.  1881,  the  testimony  was  published,  "leave 
granted  to  file  additional  grounds  of  demurrer,"  which  was 
done  by  said  Modawell  and  Perkins,  and  the  cause  submitted 
for  decree  in  vacation  on  pleadings  and  proof.  The  entry  of 
submission  shows  that  the  cause  was  submitted  by  the  defend- 
ants who  had  filed  answers,  on,  among  other  things,  their 
answers  "as  amended."  The  only  amendments  to  the  answers 
disclosed  by  the  record  consist  of  the  "additional  grounds  of 
demurrer,"  for  the  filing  of  which  leave  had  been  granted  as 
above  noted,  and  which  were  designated  as  amendments  to 
their  answers.  On  11th  August,  1881,  the  following  decree, 
omitting  the  title  of  the  cause,  was  "filed  and  enrolled :" 
"This  cause,  coming  on  to  be  heard  at  the  regular  term  of  said 
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court,  was  submitted  for  decree  in  vacation  upon  the  pleading 
and  testimony  in  said  cause,  and  beinff  considered  bv  the  court: 
It  is  ordered,  adjudged  and  decreed  tnat  the  complainant's  bill 
do  stand  dismissed  out  of  this  court  without  prejudice,  and 
with  costs,  to  be  paid  by  the  complainant,  for  which  execution 
may  issue.     Done  at  Chambers,  August  5th,  1881. 

"Thomas  Cobbs,  Chancellor." 
The  decree  dismissing  the  bill  is  here  assigned  as  error. 

J.  W.  Bush,  for  appellant. 

Tayloe  &  WooLF,  contra. 

STONE,  J. — According  to  the  averments  of  the  bill  in  this 
case,  and  according  to  the  proof  made,  the  sale  of  the  land, 
and  conveyances  of  title,  made  by  Modawell,  were  without  any 
authority  whatever.  The  will  gives  no  authority  to  sell,  ex- 
cept for  final  division  or  distribution,  which  can  only  take 
place,  after  the  youngest  child  becomes  of  age,  or  marries. 
The  will  gives  to  each  child,  as  they  severally  attain  to  lawful 
age  or  marry,  a  specified  sum  of  money.  It  then  contains  this 
clause  :  "In  the  final  division  of  my  estate,  it  is  my  will  that 
all  my  property,  both  real  and  personal,  be  sold  on  a  credit  of 
twelve  months,  purchasers  giving  good  personal  security."  This 
is  the*nly  authority  to  sell  lands  found  in  the  will.  The  bill 
shows  that  the  lands  were  sold  when  most  of  the  children  were 
minors.  On  what  terms  sold  we  a"re  not  informed.  Nor  is  it 
anywhere  shown  whether  the  sale  was  public  or  private. 
Whether  the  one  or  the  other,  the  sale  was  void,  and  conveyed 
no  title.  According  to  the  averments  of  the  bill,  the  legal 
title  to  the  lands  remained  in  the  heirs,  and  there  was  no  ob- 
stacle to  a  recovery  by  them  in  an  action  at  law,  unless  the 
statute  of  limitations  interposed  a  bar  as  to  some  of  them. 
Tyson  v.  Brown,  64  Ala.  245. 

The  bill  avers  that  in  1867,  Modawell,  the  administrator  in 
chief,  made  a  settlement  and  resigned.  The  bill  then,  in  in- 
sufficient averments,  charges  irregularities  in  his  settlement, 
and  contains  this  clause :  "And  your  orators  charge  that  in  the 
said  settlement  by  W.  B,  Modawell,  there  was  error  of  law 
and  fact  to  the  injury  of  your  orators,  without  any  fault  on 
their  part,  in  tiiis,  tiiat  the  probate  court  had  no  jurisdiction  to 
settle  a  matter  of  trust,  ana  in  this,  that  the  proper  notices  as 
required  by  law  were  not  given,  all  the  parties  were  not  before 
the  court,  and  the  minors  were  not  represented  by  a  guardian 
ad  litem,  and  that  the  decree  and  settlement  show  manifest 
error  on  their  face."  No  part  of  the  record  of  the  probate 
court  is  found  in  tins  record,  and  we  are  left  to  form  conjec- 
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tures  from  tlie  vague  averments  copied  above.  Tlie  bill  seeks 
to  recover  the  lands  as  they  are,  and  not  the  proceeds  of  the 
sale  made  by  Modawell.  Hence,  the  bill  can  not  be  construed 
into  an  attempt  to  make  him  account  for  the  proceeds  of  the 
land.  The  complainants  can  not  have  both  the  land  and  the 
money  for  which  it  was  sold.  If  they  elect  to  charge  Moda- 
well witii  the  money,  they  thereby  ratify  the  sale,  and  lose  all 
right  to  the  land. — Elliott  v.  Branch  Bank,  20  Ala.  345. 
And  the  bill  fails  to  show  any  particular  sum  of  money  derived 
from  personal  assets.  In  fact,  it  fails  to  show  any  money  or 
other  personal  assets  received  by  him,  and  not  accounted  for. 
This  feature  of  the  bill  is  fatally  defective,  in  that  it  does  not 
show  the  complainants  have  sustained  any  injury,  or  can 
recover  any  thing  from  Modawell.  Errors  of  law  or  fact,  to  sus- 
tain a  bill  of  this  class,  must  be  clearly  pointed  out,  and  there 
must  be  enough  in  the  bill  to  show  that  complainants  have 
suffered  injury.  There  must  be  injury  to  the  party  com- 
plaining, and  the  record  must  show  it. — Code  of  1876,  §§ 
3837-S  ;  Boswell  v.  Tcnonsend,  57  Ala.  308 ;  Bowden  v.  Per- 
due, 59  Ala.  409. 

The  will  in  the  present  case  directs  that  when  the  youngest 
child  becomes  of  age  or  marries,  the  entire  property,  real  and 
personal,  was  to  be  sold  and  converted  into  money.  This  was 
an  equitable  conversion  of  the  real  into  personal  property,  with 
all  the  incidents  of  personal  property. — 1  Sto.  Eq.  Jur.,  §.,790  et 
seq.  But  this  equitable  conversion  could  not  and  did  not  take 
effect,  until,  by  the  terms  of  the  will,  the  land  could  be  sold. 
This,  as  we  have  seen,  could  not  be,  until  the  youngest  child 
arrived  at  age,  or  married.  Till  then  it  was  realty,  with  all  the 
rights  and  incidents  which  attach  to  lands.  The  title  was  in 
the  heirs  by  descent,  and  until  the  land  was  sold  under  the 
power  in  the  will,  or  wanted  and  claimed  by  the  personal 
representative,  to  be  sold  for  distribution  under  the  will,  they, 
the  heirs,  could  recover  the  land  in  a  suit  at  law.  Being  at 
that  time,  in  equity  as  well  as  at  law,  real  estate,  the  heirs  at 
law  had  no  right  or  pretense  for  going  into  eqwity  to  recover 
the  possession.  Nor  can  we  perceive  how  the  heirs,  or  any 
number  of  them,  and  the  personal  representative  can  assert  a 
common  right  to  the  land.  The  heirs  can  only  claim  by 
descent.  The  personal  representative  can  only  claim  in  trust. 
When  the  right  of  the  latter  accrues  and  is  asserted,  the  right 
of  the  former  as  heirs  to  the  land,  as  land,  ceases.  So,  it  is 
improper  for  them  to  sue  jointly.  It  is,  therefore,  not  neces- 
sary that  we  should  inquire  whether  the  administrator,  if  he 
had  sued  alone  as  such,  could  maintain  a  bill  for  the  purpose 
of  selling  the  land,  and  completing  the  administration  of  this 
estate.     The  time  for  such  sale  had  not  arrived,  and  he  did  not 
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sue  alone.  Complainants  claiming  a  common  recovery  must 
show  a  common  right ;  and  failing  to  do  so,  the  suit  must  fail. 
Jones  V.  Ree^e^  65  Ala.  134.  N.  L.  Massey,  as  an  individual, 
can  recover  only  as  an  heir  at  law,  and  upon  his  legal  title 
descended.  And  he  can  recover  only  his  individual  interest. 
As  administrator,  when  the  proper  time  arriv^es,  if  not  barred, 
he  can  recover  the  entire  property,  for  the  purpose  of  its  sale, 
and  distribution  of  the  proceeds,  pursuant  to  the  directions  of 
the  will. — Famhro  v.  Gantt,  12  Ala.  305  ;  Ikleheimer  v.  Chap- 
man^ 32  Ala.  676.  The  two  interests  are  antagonistic  and 
inconipatible. — McKay  v.  Broad,  70  Ala.  377. 

It  results  from  what  we  have  said,  that  the  chancellor  did 
not  err  in  dismissing  complainant's  bill. 

It  is  contended  for  appellant  that  the  chancellor  should  not 
have  dismissed  the  bill  absolutely,  but  should  have  given  leave 
to  amend.  The  decree  of  dismissal  in  this  cause  was  rendered 
in  vacation,  and,  under  our  rulings,  it  was  error  to  dismiss, 
without  offering  complainant  an  opportunity  to  ?i.meii(\.— Bishop 
V.  Wood,  59  Ala,  253  ;  Kingsbury  v.  Milner,  69  Ala.  502. 
We  can  not  attirm  that  it  is  impossible  to  amend  this  bill  feo  as 
to  give  it  equity. 

Reversed  and  remanded. 


Tennessee  and  Coosa  Railroad  Com- 
pany V,  East  Alabama  Rail^v  ay  Com- 
pany. 

Bill  in  Equity  to  enjoin  Statutory  Real  Action  in  the  Nature 
of  Ejectment. 

1.  Conveyance, of  railroad;  ichat  are  conditions  precedent. — Where  a 
railroad  company,  incorporated  under  the  laws  of,  and  owning  an  un- 
finished railroad  in,  this  State,  sold,  and  executed  to  another  railroad 
corporation  a  conveyance  of,  its  right  of  way,  road-bed,  grading,  etc., 
the  conveyance  providing  "  that  this  deed  is  to  havt>efrect,  and  be  oper- 
ative only  upon  the  express  condition  and  understanding,"  that  certain 
conditions  specifically  enumerated  and  set  forth  therein,  re<iuiring, 
among  other  things,  a  completion  of  the  railroad  conveyed  within  a  given 
time,  iuul  the  issue  and  transfer  by  the  purchasing  company  of  an 
amount  of  its  ca^iital  stock  e<iual  to  the  paid  up  stock  of  the  selling  com- 
pany, are  complied  with  by  the  purchasing  company, — held,  that  these 
conditions  are  not  subsecjuent,  but  precedent  to  the  passing  of  the  title 
intended  to  be  conveyed,  and  that,  the  said  conditions  not  having  been 
complied  with,  and  the  bankrui)tcy  und  dissolution  of  the  i)urcha8ing 
comj)any  having  rendered  performance  impossible,  by  the  terms  of  the 
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conveyance,  the  title,  as  between  the  contracting  parties,  did  not  and 
could  jiot  pass,  by  reason  of  the  non-performance  oi  the  conditions. 

2.  Lien  under  act  providing  for  State  aid  to  railroads,  and  under  deed 
of  trust  executed  to  indemnifij  the  State;  extent  of. — Prior  to  the  execution 
of  said  conveyance,  the  purchasing  company,  being  engaged  in  the  con- 
struction of  its  line  of  road,  and  contemplating  obtaining  the  State's  in- 
dorsement of  its  bonds,  under  the  statute  providing  for  furnishing  the 
aid  and  credit  of  the  State  to  railroads  (Pamph.  Acts,  1868,  p.  198; 
Pamph.  Acts,  1869-70,  p.  149),  had,  by  deed  of  trust,  conveyed  to 
trustees  its  property,  then  owned  and  thereafter  to  be  acquired,  as  indem- 
nity to  the  State  against  liability  to  be  incurred  by  the  indorsement  ; 
and  after  the  purchase,  the  purchasing  company,  having  finished  twenty 
miles  of  its  original  line  of  road,  and  also  five  miles  of  the  line  of  road 
purchased  by,  and  convej'^ed  to  it,  obtained  the  State's  indorsement  of 
its  bonds,  under  the  statute,  for  the  number  of  miles  so  finished  by  it. 
Held,  that  the  lien  of  the  State  under  the  statute,  and  the  lien  created 
b}'^  the  deed  of  trust  were  not  paramount,  but  subordinate  to  the  interest 
and  claim  of  the  selling  company,  reserved  by  its  deed,  on  the  property 
covered  thereby. 

3.  Same;  when  rights  of  third  parties  not  affected  by  decree  foreclosing . 
Nor  were  the  rights  of  the  selling  company  in  the  property  covered  by 
said  deed  impaired  or  otherwise  affected  by  a  decree,  obtained  on  bill  in 
equity  filed  by  the  trustees,  to  which  the  selling  company  was  not  a 
party,  foreclosing  the  deed  of  trust,  and  declaring  that  the  bonds  in- 
dorsed by  the  State  constituted  a  prior  lien  on  the  railroad,  franchises 
and  property  of  the  purchasing  company,  and  that  the  holders  of  the 
bonds  were  subrogated  to  the  lien  and  rights  of  the  State,  and  should  be 
first  paid  out  of  tlie  proceeds  of  sale ;  or  by  a  sale  made  under  the  decree, 
and  a  conveyance  executed  to  the  purchaser. 

4.  Deed  with  conditions  precedent;  subsequent  purchasers  charged  with 
notice  of  conditions. — The  conveyance  executed  to  the  purchasing  com- 
pany, and  under  which  it  acquired  its  rights,  expressing  on  its  face  the 
conditions  precedent,  on  the  performance  of  which  the  title  was  to  pass, 
this  operated  as  notice  to  all  subsequent  purchasers  and  encumbrancers, 
including  the  State. 

'5.  Written  contract;  can  not  he  changed  by  contemporaneous  parol 
agreement. — While  it  is  a  rule  of  law.  that,  in  the  interpretation  of  a 
written  instrument,  the  court  is  permitted  to  i)lace  itself  in  the  situation 
of  the  contracting  parties  at  the  time  of  its  execution,  and  to  consider 
the  occasion  which  gave  rise  to  it,  the  relative  position  of  the  parties, 
and  the  obvious  design  they  intended  to  accomplish,  this  rule  can  not  be 
so  extended  as  to  supplement  the  writing  with  proof  of  a  contempo- 
raneous oral  agreement,  which  changes  its  meaning;  and  hence,  the 
deed  under  which  the  purchasing  company  in  this  case  acquired  its 
rights,  reserving  the  title  in  the  grantor,  as  security,  at  least,  until  all 
the  conditions  contained  in  the  deed  are  performed,  proof  of  a  contem- 
poraneous parol  agreement,  which  would  operate  to  estop  the  selling 
company  from  asserting  its  title,  upon  the  performance  by  the  purchasing 
company  of  only  one  of  such  conditions,  is  inadmissible. 

6.  Same;  new  term  can  not  be  added  to,  by  parol. — It  is  not  permissi- 
ble, by  parol  proof,  to  add  a  new  term  to  a  written  crontract,  not  ex- 
pressed m  the  writing,  but  alleged  to  have  been  understood  and  assented 
to  in  the  negotiation. 

7.  Contract  by  corporation  made  by  board  of  directors;  can  not  be 
varied  by  less  than  nuorum  of  board. — A  railroad  corporation,  acting 
through  its  board  of  directors,  having  made  a  contract  for  the  sale  of  its 
Toad-bed,  etc.,  that  contract  can  not  be  varied  by  any  agency  less  than 
the  power  that  made  it ;  and  hence,  no  member,  or  number  of  members 
of  the  board  less  than  a  quorum,  has  authority  to  add  to  the  contract  a 
new  term  or  condition ;  nor  has  a  quorum  of  the  directors  such  authority, 
unless  they  are  assembled  as  a  board. 
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8.  Estoppel  in  pais;  what  does  not  operate  as. — One  of  the  conditions 
of  said  contract  of  purchase,  and  of  the  deed  made  in  pursuance  thereof, 
being  that  the  purchasing  company  should  pay  off  and  dischar^jre  the 
floating  debt  of  the  selling  company,  not  to  exceed  in  amount  the  sum 
of  $25,000,  one- fourth  in  money,  and  the  balance  in  its  first  mortgage 
bonds,  indorsed  by  the  Statej  and  numbered  from  320  upwards,  that 
conii)any,  after  the  completion  of  five  miles  of  the  road  covered  by  its 
deetl,  delivered  to  one  C,  who  was  a  director  of  the  selling  company, 
and  its  largest  creditor  (the  sum  due  him  being  over  $20,000),  about 
$6250  in  casfi,  and  nineteen  of  its  first  mortgage  bonds,  indorsed  by  the 
State  on  proof  of  the  completion  of  said  five  miles  of  road,  valued  at 
$17,100,  and  numbered  from  321  to  3.'59  inclusive.  C.  had  the  authority 
of  the  president  of  the  selling  company  for  making  the  collection,  and 
for  applying  it  to  his  own  use ;  and  he  retained  the  money  and  bonds  in 
his  own  hands,  making  no  report  of  what  he  had  done  to  the  company. 
The  board  of  directors  had  taken  no  action  in  the  matter  of  triving  him 
authority  to  collect,  and  it  took  no  a(;tion  on  the  u.se  he  made  of  the 
collection.  After  tlie  decree  was  rendered  in  the  foreclosure  suit  insti- 
tuted by  the  trustees  in  the  deed  of  trust  executed  to  indemnify  the 
State  against  liability  on  its  indorsement,  the  nineteen  bonds  received 
by  C.  were,  without  the  selling  company's  participation  or  knowledge, 
proved  and  allowed  in  that  cause,  and  the  ;)ro  rata  due  thereon  was  paid 
out  of  the  proceeds  of  sale.  Held,  that  the  selling  company  was  not 
estopped  from  asserting  its  title  to  the  property  embraced  in  the  deed 
against  the  purchaser  at  the  foreclosure  sale,  on  failure  of  the  purchasing 
company  to  comply  with  some,  of  the  conditions  jirecedent  contained  in 
the  deed. 

Appp:al  from  Etowah  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  case  made  by  tlie  record  appears  in  the  opinion. 

Densox  &  DisQUE,  with. whom  was  Sam'l  F.  Rice,  for  ap- 
pellant. (1)  The  conditions  mentioned  in  the  deed  in  ques- 
tion are  conditions  precedent.  Such  a  condition  is  one  that 
must  be  performed  before  anv  title  passes,  or  estate  vests. — 1 
Black.  Com.  2  Bk.,  *154;  4"'Kent's  Com.  133;  2  Washb.  on 
Real  Property,  3,  §  2 ;  1  Bou.  Law  Die,  title,  "  Conditions." 
Whether  a  condition  is  precedent  or  subsequent,  is  a  matter  of 
construction,  which  must  be  determined  by,  and  depend  upon 
the  intention  of  the  parties  and  existing  facts,  since  no  techni- 
cal words  are  necessary  to  determine  the  question. — Jmies  v. 
Sommerville,  1  Port.  437,  456-7 ;  Ledyard  v.  Manning,  1  Ala. 
155  ;  Finlaij  v.  King,  3  Pet.  374  ;  4  Kent's  Com.  137 ;  2  Washb. 
on  Real  Prop.  6,  §  4  ;  7  Wait's  Act.  &  Def.  354,  et  seq.  In- 
tention is  a  matter  to  be  determined  by  the  court  from  an 
inspection  and  construction  of  the  deed ;  and  to  ascertain  the 
intention  of  the  parties,  the  court  will  take  into  consideration 
their  surroundings,  and  the  objects  they  had  in  view  in  making 
the  contract. — Broughton  v.  Mitchell,  64  Ala.  222  ;  Maddox  v. 
Pollard,  28  Ala.  321;  McPherson  v.  //«rm,  59  Ala.  623 ; 
Emiigton  v.  Smith  Bros.,  06  Ala.  308  ;  Canal  Co.  v.  Hill,  15 
Wall.  94;  Broom's  Ma.xims,  m.   p.  474,  415-16.     It  is  the 
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province  of  the  hcibendum,  clause  of  a  deed  to  define  and  limit 
the  extent  of  the  ownership  and  estate  in  the  thing  granted. 
Bouv.  Law  Diet.,  title,  "  IlahenduraP  A  proviso  in  a  deed  is 
a  limitation  or  exception  to  a  grant  made,  the  effect  of  which 
is  to  declare  that  the  deed  shall  not  operate  except  in  the  case 
provided. — Carroll  v.  The  State,  58  Ala.  401,  and  cases  there 
cited.  A  stipulation  in  a  deed,  that  the  title  shall  not  vest  un- 
til the  purchase-money  is  paid,  amounts  in  equity  to  a  mortgage. 
1  Jones  on  Mort.  §§  228-9  ;  Hall  v.  M.  cfc  M.  B.  R.  Co.,  58  Ala. 
22 ;  Fugh  v.  Holt,^!  Miss.  461 ;  Moore  v.  Lackey,  53  Miss.  85  ; 
Carr  v.  Ilolhrook,  1  Mo.  240;  Cordova  v.  Hood,  17  Wall.  1  ; 
King  v.  Yoimg  Men's  Asso.,  1  Woods,  386 ;  White  v.  Dovjns, 
40  Texas,  226.  In  estates  upon  condition,  the  happening  of 
the  event,  or  the  performance  of  the  condition,  that  is  to  create, 
vest,  enlarge,  or  defeat  the  estate,  operates  Upon  the  title,  and 
not  upon  the  possession  of  the  property. —  Verjdanck  v.  Wright, 
23  Wend.  506.  It  does  not  follow  as  a  logical  or  legal  sequence, 
that  because  the  performance  of  the  conditions  in  the  deed 
must  take  place  subsequent  to  the  possession,  that  the  estate  is 
one  upon  condition  subsequent.  The  conditions  in  this  deed 
were  to  be  performed  upon  the  property  itself ;  possession  bj 
the  grantee  was  not  inconsistent  with  the  retention  of  title  by 
the  grantor.  Here  we  have  the  condition  in  cogent  and  im- 
perative language,  expressed  in  the  face  of  the  deed.  Accord- 
ing to  the  authorities  sup?'a,  as  well  ag  the  following,  the  deed, 
on  its  face,  shows  a  condition  precedent. — Hice  v.  M.  &  N.  li. 
R.  Co".,  1  Black,  360 ;  Jefries  v.  Life  Lns.  Co.,  22  Wall.  53 ; 
Davis  V.  Gray,  16  Wall.'203;  Glenn  v.  V.  S.,  13  How.  250; 
Be  Wolff  V.  Bablett,  4  Mas.  289  ;  Copland  v.  Bosquet,  4  Wash. 
(C.  C.)  588  ;  Lhylor  v.  Rhea,  Minor,  414;  Ledyardv.  Manning, 
1  Ala.  155  ;  Awards  v.  Lxwis,  18  Ala.  495  ;  Surnner  v.  Woods, 
67  Ala.  139;  Cole  v.  Berry,  36  Amer.  Kep.  511;  Goodellv. 
Fairhrother,  34  Amer.  Rep.  631 ;  1  Black.  Com.  Bk.,  2,  *  154 ; 
7  Wait's  Act.  &  Def.  354.  And  when  considered  in  the  light 
of  the  surroundings  of  the  parties,  and  in  view  of  their  inten- 
tions and  purposes,  it  is  clear  that  the  conditions  of  the  deed 
are  precedent,  and  they  never  having  been  performed,  the  prop- 
erty never  belonged  to  the  E.  A.  &  C.  R.  R.  Co.  Cited  in  argu- 
ment :  Thomas  v.  Railroad  Co.,  101  IT.  S.  71 ;  York  cfe  M. 
R.  R.  Co.  V.  Wi7ians,  17  How.  30;  Bankhead  v.  Owens,  60 
Ala.  466 ;  Cordova  v.  Hood,  17  Wall.  5  ;  Noonan  v.  Bradleif, 
9  Wall.  395.  Equity  can  afford  no  relief  for  failure  to  perform 
a  condition  precedent,  and  such  failure  is  an  inevitable  bar  to  a 
recovery  by  the  appellee  in  this  case. — Davis  v.  Gray,  16  Wall. 
229 ;  Giddhigs  v.  Ins.  Co.,  102  U.  S.  Ill ;  Edwards  v.  Lewis, 
18  Ala.  495 ;  4  Kent's  Com.  137 ;  Dumpor's  case,  1  Smith's 
Lead.  Cases,  (6th  Ed.)  103.     (2)     The  appellant,  by  its  deed, 
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retaining  the  title,  the  act  of  February  21st,  1870  (Pain ph. 
Acts,  1869-70,  p.  149),  known  as  tlie  "  State  Aid  Law,"  did  not, 
propria  vigors^  displace  appellant's  prior  claims  and  rights,  and 
subordinate  them  to  the  lien  of  the  State,  by  reason  of  the  in- 
dorsement of  the  bonds  by  the  State.  The  lien  of  the  State, 
created  by  its  indorsement,  has  only  the  scope  and  operation  of 
a  mortgage,  or  other  encumbrance  between  individuals,  and  its 
operation  and  force  are  ascertained  by  the  same  rules  and  prin- 
ciples as  mortgages,  etc.,  between  individuals. —  Colt  v.  Barnes^ 
64  Ala.  121 ;  iOitute  v.  Cohh,  64  Ala.  156  ;  Curran  v.  Arkansas, 
15  How.  304 ;  U.  S.  Bank  v.  Planters''  Bank,  9  Wheat.  907 ; 
U.  S.  Bank  v.  Metropolis  Bank,  15  Pet.  377 ;  Fletcher  v.  Peck,  6 
Cr.  133  ;  DormoM  v.  State,  34  Ala.  216 ;  Carve)'  v.  Jackson,  4  Pet. 
86.  The  State  can  not  take  property  from  one  and  give  it  to 
another. — Peophv.  Bacthellor,  53  N.  Y.  128  ;  Taylor  v.  Porter, 
40  Amer.  Dec.  274 ;  Oshom.v.  Nicholson,  13  Wall.  662.  The 
deed  of  trust  to  Barnes  &  Clews,  as  also  the  lien  of  the  State, 
operated  upon,. and  attached  to,  only  such  interest  in  the  prop- . 
erty  as  the  E.  K.  tfe  C.  R.  R.  Co.  acquired  under  such 
conditional  sale  and  deed. — P^osdick  v.  Schall,  99  U.  S.  235 ; 
U.  S.  V.  N.  O.  R.  R.  Co.,  12  Wall.  362 ;  1  Jones  on  Mort.  §§ 
229-30;  Sumner  v.  Wood,  67  Ala.  139  ;  Shorte?'  v.  Fraser,  64 
Ala.  80.  It  is  a  universal  rule  tiiat  when  a  grantor  enters  for 
condition  1)roken,  he  becomes  seized  of  his  first  estate,  such 
entry  defeats  the  livery  made  on  the  conditional  estate,  and  all 
subsequent  estates  dependent  thereon,  and  avoids  and  annuls  all 
subsequent  or  intermediate  charges,  encumbrances  and  estates. 
The  law  considers  the  grantor  in,  and  seized  of  his  former 
estate. — 4  Kent's  Com.,  m.  p.  126  ;  MotTis  v.  Behee,  54  Ala. 
308  ;  Collins  v.  Whigham,  58  Ala.  438  ;  Tyler  on  Eject.,  179  ; 
Dumpar''s  case,  1  Smith's  Lead.  Cases,  supra;  Barker  v.  Cohh, 
36  N.  H.  344.  This  entry  has  been  made,  and  suit  brought 
for  the  recovery  of  the  property.  But  in  this  State  there  is 
no  necessity  to  enter  for  conditions  broken,  before  bringing  an 
action.— Code  of  1876,  §  3232  ;  Coioell  v.  Sj/rings  Co.,  100  U. 
S.  55.  (3)  The  appellant  did  not  waive  its  right  to  insist  upon 
a  performance  of  the  remaining  conditions  of  said  deed,  by 
agreeiiig  in  the  deed  to  receive  certain  bonds  of  the  E.  A.  ^ 
C.  R.  R.  Co.,  indorsed  by  the  State,  numbered  from  320  u\> 
wards,  in  part  performance  of  the  first  condition  mentioned  in 
said  deed.  It  is  attempted  to  aid  this  idea  of  a  waiver  by  an 
alleged  parol  understanding  set  up  in  the  bill.  This  can  not 
be  done.  It  is  a  universal  rule  of  law,  that  whenever  a  party 
claims  under  a  deed,  or  any  other  written  instrument,  and 
makes  the  same  an  exhibit  to  his  bill  as  a  muniment  and  source 
of  title,  he  can  not  be  heard  to  allege  anytliing  against  the 
terms,  conditions,  limitations,  title  and  estate  created  by  said 
Vol.  Lxxni. 
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deed ;  and  he  can  not  be  permitted  to  allege  any  matter  that 
will  add  to,  impair,  vary,  extend,  or  explain  gaid  instrument  or 
deed,  unless  he  files  a  bill,  with  proper  allegations  of  fact,  to 
reform  the  same. — Dillon  v.  Barnard,  21  Wall.  437  ;  Terry  v. 
Keaton^  58  Ala.  670;  Paysantv.  Ware,  1  Ala.  160;  Gould  v. 
R.  R.  Co.,  91  U.  S.  536.  This  is  based  upon  the  general  rule, 
that  when  a  contract  is  reduced  to  writing,  such  written  memo- 
rial is  the  sole  expositor  of  its  terms,  and  can  not  be  varied  by 
parol  evidence,  unless  it  be  made  to  appear  that,  by  mistake 
it  does  not  speak  the  intent  of  the  parties,  or  unless  the  party 
has  been  induced  to  enter  into  it  by  the  fraudulent  representa- 
tions of  the  other.  All  previous  conversations,  verbal  agree- 
ments, contemporaneous  and  antecedent  negotiations  are  merged 
in  the  writing.  It  is  the  sole  expositor  of  the  intentions  and 
terms  of  the  trade. — Broughton  v.  Mitchell,  64  Ala.  222; 
Cotich  V.  Woodrtiff,  63  Ala.  467 ;  Winston  v.  Browning,  61 
Ala.  80 ;  Gliddings  v.  Harrison,  59  Ala.  481  ;  Wa7'e  v.  Cowles, 
24  Ala.  446;  Cole  v.  Sjjann,  13  Ala.  537;  Bank  of  Mobile  v. 
M.  i&  0.  R.  R.  Co.,  69  Ala.  305  ;  DilUm  v.  Barnard,  21  Wall. 
437;  Ins.  Co.  v.  Mmvry,  96  U.  S.  547;  1  Brick.  Dig.  p.  865, 
§1  866-8.  See  also  Johnson  v.  Sellei^s,  33  Ala.  265  ;  Brown  v. 
Wiley,  20  How.  442  ;  Moran  v.  Prather,  23  Wall.  492 ;  HutcKin- 
son  V.  Patrick;  22  Tex.  318 ;  Kimm  v.  Weippert,  2  Am.  Rep. 
541 ;  Sanfordv.  llovmrd,  29  Ala.  684;  Hughes  v.  Wilkinson,  35 
Ala.  453 ;  Holley  v.  Younge,  '±1  Ala.  204 ;  Mead  v.  Steger,  5 
Port.  498  ;  Zo7ig  v.  Davis,'  18  Ala.  801 ;  Walker  v.  Clay,  21 
Ala.  797 ;  Melton  v.  Watkins,  24  Ala.  433 ;  Coides  v.  foum- 
send,  31  Ala.  133;  Hart  v.  Clark,  54  Ala.  490.  But  the 
doctrine  of  waiver,  here  asserted  is  but  another  form  of  the 
doctrine  of  estoppel  in  pais. — Ins.  Co.  v.  Wolf,  95  Wall.  326. 
The  general  principles  underlying  the  doctrine  of  estoppel  in 
pais  discussed,  with  the  following  citations  of  authorities : 
Hunley  v.  Hunley,  15  Ala.  92 ;  Carter  v.  Darby,  15  Bla.  696 ; 
Pounds  V.  Richards,  2L  Ala.  424;  Steele  v.  Adams,  21  Ala. 
539 ;  Overdeer  v.  Wiley,  30  Ala.  709 ;  Traun  v.  Keiffer,  31 
Ala.  144;  Plant  v.  Voegelin,ZO  AXa.XQ'i;  Miller  v.  Hampton, 
37  Ala.  348  ;  Brant  v.  Virginia  Coal  Co.,  93  U.  S.  326 ; 
Ins.  Co.  V.  Wolf,  95  U.  S.  326 ;  Bnnckerhoof  v.  Lansing,  8 
Am.  Dec.  538  (4  Johns.  Ch.  66);  2  Smith's  Lead.  Cases  (6th 
Ed.)  743  ;  6  Wait's  Act  ^  Def.  680-2  ;  Witter  v.  Dudley,  42 
Ala.  622 ;  Crest  v.  Jack,  27  Am.  Dec  355  ;  Ware  v.  Cowles, 
24  Ala.  449 ;  Russell  v.  Place,  94  U.  S.  606  ;  Drake  v.  Foster, 
28  Ala.  650;  Malloney  v.  Horan,  10  Am.  Rep.  335.  It  is  an 
unquestionable  rule  of  law,  that  this  doctrine  of  estoppel  must 
arise  in  the  transaction  itself,  and  be  the  proximate  cause  of  the 
indorsement  by  the  State. — Hardy  v.  C.  Bank,  34  Am. 
Rep.  332  ;  Ins.  Co.  v.  Mmory,  96  Y.  S.  547 ;  Ketchum  v.  Dun- 
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can,  96  U.  S.  666 ;  Ins.  Co.  v.  Wolf,  95  U.  S.  333  ;  Ware  v. 
Cowles,  24  Ala.  449 ;  Steele  v.  Adams,  21  Ala.  540 ;  Brincker- 
hoof  V.  Lansing,  8  Am.  Dec.  538  ;  2  Smith's  Lead.  Cases  (6th 
Ed.)  746.  It  must  also  appear,  in  this  ease,  that  the  matter  set 
up  as  an  estoppel  was  made  to  bring  about  the  indorsement  of 
the  bonds  by  the  State,  and  that  such  indorsement  would  not 
have  been  made,  but  for  the  matter  of  estoppel. — Miller  v. 
Ilamjjton,  37  Ala.  348  ;  Plant  v.  Voegelin  30  Ala.  162;  Drake 
V.  Foster,  28  Ala.  650 ;  Jones  v.  Cowles,  26  Ala.  615 ;  Ware 
V.  Cowles,  24  Ala.  446 ;  Pounds  v.  Richards,  21  Ala.  424  ; 
Ins.  Co.  V.  Wolf,  95  U.  S.  333 ;  Malloney  v.  Hoi'an,  10  Am. 
Rep.  335  ;  2  Smith's  Lead.  Cases  (6th  Ed.)  747  ;  6  Wait's  Act. 
«fe  Def.  680.  Whether  the  deed  of  appellant  to  the  E.  A.  & 
C.  R.  R.  Co.  was  recorded  or  not,  at  the  time  the  State  in- 
dorsed the  bonds,  is  immaterial,  as  it  was  charged  with  notice 
of  the  deed  and  of  its  legal  construction. —  U.  o.  v.  P.  P.  Co., 
12  Wall.  362 ;  Masich  v.  Shearer,  49  Ala.  226 ;  Witter  v. 
Dudley,  42  Ala.  616 ;  Johnson  v.  Thxneatt,  18  Ala.  741 ;  Shor- 
ter  V.  Frazer,  64  Ala.  81;  Center  v.  Bank,  22  Ala.  743 ;  Cor- 
hitt  V.  Clenny,  52  Ala.  480;  Graff  v.  Castleman,  16  Am.  Dec. 
754,  and  note ;  Lodge  v.  Simontmi,  23  Am.  Dec.  36,  and  note ; 
Cordova  v.  Hood,  17  Wall.  1 ;  Her.  on  Es.  §  233 ;  1  Jones  on 
Mort.  §§  228-9.  Whether  or  not  there  was  a  waiver  in  this 
case,  is  a  matter  of  intention,  as  well  as  of  action  ;  and  inten- 
tions can  never  be  estal)lished  and  be  made  available  against 
an  established  rule  of  law,  and  the  legal  operation  of  the  deed. 
Brown  v.  Wiley,  20  IIow.  442 ;  Dillon  v.  Barnard,  21  Wall. 
437;  Isham  v.  Morgan,  23  Am.  Dec.  361;  McPherson  v. 
Harris,  59  Ala.  620;  Kinmi  v.  Weippert,  2  Am.  Rep.  544; 
Cou^h  V.  Woodriif,  63  Ala.  471 ;  Paysant  v.  Ware,  1  Ala. 
160.  Nor  can  there  be  a  waiver  of  the  conditions  in  this  deed, 
except  upon  an  express  contract,  based  upon  a  valuable  con- 
eUdierAtiow.^  University  v.  Walden,  15  Ala.  658;  Drake  v. 
Peed,  4  Stew.  &  Port.  192;  Hunt  v.  Barfeld,  19  Ala.  117; 
Pounds  V.  Pichards,  21  Ala.  424 ;  DuBose  v.  Marx,  52  Ala. 
506  ;  Johnson  v.  Sellers,  33  Ala.  271 ;  Pugh  v.  Davis,  96  U. 
S.  337.  What  a  party  believes  or  understands  to  be  the  opera- 
tion or  effect  of  a  contract  can  not  control  its  construction, 
unless  such  understanding  or  belief  was  induced  by  the  conduct 
or  declaration  of  the  party. — Bank  v.  Kennedy,  17  Wall.  20; 
Bailey  v.  Pailroad,  17  Wall.  97;  Dillon  v.  Barnard,  21  Wall. 
437;  Johnson  v.  Sellers,  33  Ala.  265,  Mr.  Barnes'  testimony 
fails  to  establish  the  alleged  agreement,  set  up  in  the  sixth 
paragraph  of  the  bill ;  and  his  testimony  does  not  amount 
to  an  estoppel. — Insurance  Coinjyany  v.  Mmory,  96  U.  S.  546. 
The  testimony,  to  show  such  an  agreement,  must  be  as  strong 
and  convincing  as  is  necessary  to  reform,  or  to  specifically  en- 
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force  a  contract.  This  is  never  done,  when  the  evidence  leaves 
the  matter  in  doubt. — Clark  v.  Snodgrass,  66  Ala.  233  ;  Dozier 
V.  Mitchell,  65  Ala.  518;  Clark  v.  Hart,  57  Ala.  390;  Ilintoti 
V.  Ins.  Co.,  63  Ala.  488 ;  Utleij  v.  Donaldson,  94  U.  S.  48 ; 
Howard  v.  Carpenter,  11  Md.  259.  These  principles  applied 
V  to  the  pleadings  and  evidence  in  this  case.  (4)  The  appellant 
is  not  estopped  because  it  transferred  to  Hugh  Carlisle  the 
bonds  delivered  to  it  by  the  E.  A.  &  C.  R.  R.  Co.,  indorsed 
by  the  State,  and  that  Carlisle  or  his  transferee  has  drawn 
money  on  said  bonds,  which  money  arose  in  part  from  the  sale 
of  the  property  in  question  under  the  order  of  the  chancery 
court.  The  pleadings  and  testimony  discussed  on  this  point. 
The  proceedings  in  said  court  amounted  to  no  more  than  sell- 
ing the  E.  A.  vfe  C.  R.  R.  Co.'s  interest  in  the  property  ;  and 
"it  is  difficult  to  see  where  the  doctrine  of  estoppel  comes  in." 
Bra7it  V.  Coal  Co.,  93  U.  S.  326 ;  Ware  v.  Cowles,  24  Ala. 
446;  Jones  v.  Cowles,  26  Ala.  612;  Doe,  ex  dem.  Taylor  v. 
Johnson,  1  Starkie,  411.  No  act  of  Carlisle  could  estop  or 
bind  the  appellant ;  he  was  dealing  with  the  bonds  as  his  prop- 
erty.— Kerr  on  Frauds,  262;  Coin.  Bank  v.  Cunningham.,  35 
Am.  Dec.  322;  Bernard  v.  Campbell,  14  Am.  Rep.  289; 
Meyer  v.  Hornby,  101  U.  S.  728.  The  appellant  never  ratified 
Carlisle's  action  in  this  respect ;  but,  on  the  contrary,  warned  the 
parties  before  the  sale  was  confirmed,  and  when  they  could 
have  withdrawn,  that  the  appellant  claimed  the  property. 
This  was  sufficient  notice  to  them  that  Carlisle's  action  was  not 
approved  by  the  appellant,  and  it  would  not  be  bound  by 
it. —  Grimstone  v.  Carter,  24  Am.  Dec.  230  ;  Lighty  v.  Shorh, 
24  Am.  Dec.  334.  The  bonds  were  transferred  to  Carlisle  be- 
fore there  was  any  breach  of  the  condition  ;  and  the  appellant 
never  received  one  cent  of  the  money  arising  from  the  sale. 
(5)  Xor  is  the  appellant  precluded  from  a  recovery  by  the  pro- 
ceedings in  the  Bankrupt  Court  at  Montgomery,  and  in  the 
Chancery  Court  at  Opelika.  It  was  not  a  party  to  the  pro- 
ceedings in  either  court ;  its  rights  and  claims  to  the  propertj' 
were  not  litigated  in  either  court,  and  said  proceedings  are,  as 
to  it,  res  inter  alios  acta.  This  point  discussed,  and  the  fol- 
lowing authorities  cited  in  argument :  Coole3''8  Con.  Lim. 
353;  Gilh^eath  v.  Jones,  66  Ala.  129;  Russell  v.  Place,  94  U. 
S.  606  ',Ins.  Co.  V.  Tisdale,M  U.  S.  238;  1  Brick.  Dig.  p.  802, 
§  93  ;  Yeatnian  v.  Savings  Bank,  95  U.  S.  764  ;  Eyster  v.  Gaff, 
91  U.  S.  521 ;  Jerome  v.  Mc  Carter,  94  U.  S.  734 ;  Humes  v. 
Scni(/gs,  64  Ala.  47 ;  Newlin  v.  McAfee,  Ih.  365  ;  Smith  v. 
Perry,  56  Ala.  268  ;  Lazear  v.  Porter,  7  Reporter,  206 ;  SteeU 
V.  Adams,  21  Ala.  540  ;  Brinckerhoof  v.  Lansing,  4  Johns.  Ch. 
65  ;  Crest  v.  Jack,  27  Am.  Dec.  353 ;  Kennedy  v.  Brown,  61 
Ala.  296 ;  Fore  v.  McKenzie,  58  Ala.  115.  (6)  The  failure  of 
28' 
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the  appellant  to  commence  an  action  to  recover  the  property  at 
an  earlier  date,  is  no  evidence  of  an  acqniescence  in  any  of  the 
proceedings  nientioned  as  an  estoppel.  The  action  was  com- 
menced within  ten  years  from  the  first  breach  ;  its  deed  was  re- 
corded 5th  December,  1871;  and  the  record  shows  that  its 
rights  were  known  in  each  and  every  instance  when  they  were 
attempted  to  be  interfered  with.  The  appellant  is  not  pre- 
cluded by  silence  or  acquiescence. — Sloan  v.  FrotJmnjhmn^  65 
Ala.  593 ;  2  Smith's  Lead.  Cases,  (6th  Ed.)  768 ;  2  Story's  Eq. 
Jur.  §  1546;  Colhert  v.  Daniel,  32  Ala.  328  ;  Steele  v.  Adams, 
21  Ala.  540 ;  4  Johns.  Ch.  ^Q  ;  27  Am.  Rep.  353 ;  Pen^  v.  Davis, 
3  C.  B.  (N.  S.)  768 ;  3  Washb.  on  Real  Prop.  (4th  Ed.)  78. 

H.  C.  Semj'lk,  cmdra.  (1)  It  is  insisted  for  the  appellee 
that,  under  the  allegations  of  the  bill,  the  contract  between 
the  T.  &  C.  R.  R.  Co.  and  the  E.  A.  <fe  C.  R.  R.  Co.,  evi- 
denced by  the  proposal  of  purchase  made  b}'  the  latter  com- 
pany, and  the  deed  made  by  the  former  company,  was,  in 
effect,  a  stipulation  between  them,  that  the  E.  A.  tfe  C.  R.  R. 
Co.  should  obtain  the  State's  indorsement  of  the  bgnds  from 
320  upwards,  in  respect  of  the  completion  of  the  live  miles 
from  Attalla  to  Gadsden,  and,  when  obtained,  should  deliver 
them  so  indorsed  to  the  T.  tfc  C.  R.  R.  Co.,  as  it  afterwards  did, 
in  part  payment  of  the  consideration  stipulated  for  in  the  deed. 
It  may  be  that  the  proposal  of  purcluise,  and  the  deed,  of 
themselves,  do  not  make  this  clear ;  but  the  allegations  in  the 
bill  of  the  contemplation  and  understanding  of  the  parties  as  to 
the  indorsement  of  the  first  set  of  $320,000,  in  respect  of  the 
first  twenty  miles,  and  the  stipulation  for  payment  out 
of  the  second  set,  to  be  numbered  from  320  upwards, 
makes  it  as  entirely  clear  as  if  it  had  been  set  out  in 
terms  in  the  deed,  that  the  indorsed  bonds,  to  be  de- 
livered to  the  T.  it  C.  R.  R.  Co.,  should  be  bonds  in- 
dorsed by  tlie  State,  in  respect  of  the  five  miles  to  be  completed 
from  Gadsden  to  Attalla.  If  it  had  been  so  set  out  in  the  deed, 
we  suppose  that  the  equity  of  the  bill  could  not  be  disputed ; 
but  it  is  insisted  by  appellant  that,  as  we  claim  under  the  deed 
from  the  T.  &  C.  R.  R.  Co  ,  we  can  not  be  heard  to  allege  any 
thing  repugnant  to,  or  inconsistent  vnth  it.  We  say,  however, 
that,  as  the  deed  does  provide  for  the  reception  of  first  mort- 
gage indorsed  bonds  of  particular  numbers,  from  320  uj)wards, 
we  only  explain  the  meaning  of  the  terms  of  the  deed,  obscure 
in  themselves,  by  showing  the  knowledge  and  contem])lation  of 
the  parties  thereto,  of  the  relation  of  the  numbers  of  the  two 
sets  of  bonds  referred  to  therein,  viz,  those  numbered  from  1 
to  3:iO,  which  appellant  was  not  to  receive,  and  those  numbered 
from  321  upwards,  which  the  appellant  was  to  receive,  and  did 
Vol.  I..VXII1. 
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receive.  Pollard  v.  Maddox^  28  Ala.  p.  325,  lays  down  the 
law  very  clearly,  under  the  circumstances  of  this  case,  and  is 
the  only  authority  necessary  to  be  referred  to.  It  is  not  asked 
that  the  court  should  adopt  any  construction  of  the  deed  and 
proposal,  rejnignant  to  the  terms  of  the  deed^  but  that,  when  it 
<3onies  to  consider  the  meaning  of  the  stipulation  in  the  contract, 
or  proposal  and  conveyance,  for  payment  in  bonds  to  be  in- 
dorsed by  the  State  "  from  320  npvvards,"  it  will,  in  the  lan- 
guage of  Chilton,  C.  J.,  in  Pollard  v.  Maddox,  supra,  "  place 
itself  in  the  situation  of  the  contracting  ])artie8,  at  the  time  of 
executing  the  instrument ;  "  and  that,  when  "thus  considered," 
it  will  say,  whether  the  meaning  of  the  conveyance  is  not  such 
as  is  alleged  in  the  bill  ;  and  that  it  is  not  repugnant  to  any  of 
its  terms,  but  that  the  allegation  of  the  situation  and  knowledge 
of  the  parties,  made  in  the  bill,  does  "illustrate  ■'  the  meaning 
of  the  terms  of  the  contract.  When  thus  put  in  their  situation, 
can  there  be  a  dc^ubt,  that  they  stipulated  for  obtaining  the 
State's  indorsement,  in  respect  of  the  five  miles  from  Attalla  to 
Gadsden  ;  and  that  a  portion  of  such  bonds  should  l)e  delivered 
to  them  ?  It  seems  to  me.  that  the  inquiry  as  to  the  equity  of 
the  bill  ma}?  be  limited  to  this :  Did  the  T.  &  C.  R.  R.'Co. 
stipulate  for  payment  in  bonds,  to  be  indorsed  for  the  E.  A. 
<fc  C.  R.  R.  Co.  by  the  State,  in  respect  of  the  road  from  Gads- 
den to  Attalla ;  did  the  State  indorse  such  bonds ;  and  were 
they  delivered  to,  and  accepted  by  the  T.  &  C.  R.  R.  Co.  in 
pursuance  of  such  stipulation  ;  and  is  it  equitable  that  those 
who  claim  tinder  a  sale  and  purchase,  under  the  very  lien  thus 
stipulated  to  be  created  by  the  contract  and  conveyance,  should 
be  disturbed  in  their  possession  by  those,  under  whose  stipula- 
tion the  lien  was  created.  This  seems  to  me  to  be  so  conclusive 
of  the  equity  of  the  bill,  that  I  have  not  attempted  to  treat  it 
in  any  other  aspect.  Xor  shall  I  consider  the  argument  as  to 
whether  the  deed  creates  a  title  upon  a  condition  "  subsequent," 
or  whether  the  condition  is  "  precedent,"  or  whether  it  M'as  a 
mere  "  conditional  sale."  This  is  immaterial,  if  the  case  rests 
upon  the  solid  ground  of  equity,  on  which  I  have  placed  it. 
(2)  The  evidence  discussed  at  length,  for  the  purpose  of  show- 
ing that  the  allegations  of  the  bill  are  sustained  thereby.  (3) 
As  to  the  validity  of  the  indorsement  of  the  bonds  by  the  State, 
the  following  authorities  cited  and  discussed:  Charnhers  Co. 
V.  Oleics,  21  Wall.  p.  321 ;  Ly7ide  v.  The  County,  16  Wall, 
p.  13  ;  Knoxv.  Asphnoall,  21  How.  539 ;  Mercer  Co.  v.  Racket, 
1  Wall.  83 ;  Meyer  v.  Mnscatine,  1  Wall.  384 ;  Gelyche  v.  Du- 
buque, 1  Wall.  175. 

STONE,  J. — The  appellant  railroad  corporation  was  char- 
tered by  act  of  the  legislature  of  Alabama  in  1844,  and  was 
organized  under  its  charter  soon  afterwards.     Its  object  was  to 
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construct,  equip  and  operate  a  railroad,  connecting  the  waters 
of  the  Tennessee  and  Coosa  rivers ;  Guntersville  on  the  Ten- 
nessee and  Gadsden  on  the  Coosa  being  its  terminal  points. 
The  company  expended  some  three  hundred  thousand  dollai-s, 
chiefly  in  grading  its  line,  and  in  procuring  cross-ties  and  bridge- 
timbers,  when,  at  the  breaking  out  of  the  civil  war,  its  available 
funds  were  exhausted.  At  that  time — 1861 — most  of  its  road- 
bed had  been  graded,  and  the  right  of  way  had  been  secured  to 
a  considerable  portion  of  its  surveyed  track.  No  part  of  the 
track  had  been  laid,  and,  consequently,  no  part  of  the  road  had 
been  completed.  The  enterprise  remained  in  this  condition 
until  1871,  keeping  up  its  organization,  but  doing  no  work. 

The  East  Alabama  and  Cincinnati  Railroad  Company  was 
incorporated  afterwards,  and  had  commenced  the  construction 
of  its  road  at  Opelika,  extending  northward — Guntersville  on 
the  Tennessee  river  being  one  of  its  objective  points.  It  was 
being  constructed  with  a  view  of  obtaining  the  State's  indorse- 
ment of  its  bonds,  under  the  ''  act  to  establish  a  s^'stem  of  in- 
ternal improvement  in  the  State  of  Alabama,"  approved  Fel> 
ruary  19th,  1867 — Pamph.  Acts,  686, — and  the  amendment 
thereof,  approved  September  22d,  1868. — Pamph.  Acts,  198. 

Such  being  the  status  of  the  two  corporations,  the  latter  pro- 
posed a  purchase  of  the  former,  stating  in  writing  the  terms  on 
which  it  proposed  to  make  the  purchase,  and  the  obligations  it 
proposed  to  enter  into.  This  offer  was  submitted  to  the  board 
of  directors  of  the  Tennessee  and  Coosa  Rivers  Railroad  Com- 
pany, and,  by  a  resolution,  that  company  accepted  tlie  same, 
and  instructed  its  president  to  close  the  contract  by  a  convey- 
ance. The  conveyance  was  executed,  bearing  date  July  12th, 
1871.  It  recites  the  offer  made  by  the  East  Alabama  and  Cin- 
cinnati Railroad  Company,  its  acceptance  by  the  Tennessee  and 
Coosa  Rivers  Railroad  Company,  and  tiien  conveyed  to  the  pur- 
chasing company  its  right  of  way,  franchise,  road-bed,  grading, 
and  all  else  it  had  constructed  and  procured,  in  the  work  of 
building  its  railroad,  with  apt  words  of  bargain  and  sale.  The 
deed,  however,  contains  the  following  clause,  which  is  but  a 
reiteration  of  the  terms  of  the  offer  to  purchase,  which,  being 
accepted,  constituted  the  agreement  of  sale :  '*  Provided,  how- 
ever, that  this  deed  is  to  have  effect  and  be  operative  only  upon 
the  express  condition  and  understanding,  that  the  said  'The 
East  Alabama  and  Cincinnati  Railroad  Company '  shall  com- 
mence work  on  said  line,  so  above  conveyed,  at  Gadsden  within 
seventy  days  from  the  said  twenty-sixth  day  of  June  A.  D. 
1871,  and  that  the  road  shall  be  completed  from  Gadsden  to 
Attallaby  the  first  day  of  October  next,  and  thirteen  miles  from 
Gadsden  on  to  the  foot  of  Sand  Mountain  by  the  lirst  day  of 
January,  1872,  and  the  whole  road  in  two  years  from  the  first 
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day  of  October,  1871.  The  bonds  of  said  company,  to  be  indorsed 
by  the  State,  to  be  taken  at  market  value,  not  to  be  less  than 
ninety  cents  on  the  dollar,  and  the  money  paid  in  seventy  days 
from  the  delivery  of  this  deed.  The  said  The  East  Alabama 
and  Cincinnati  Railroad  Company  is  to  issue  stock  of  The  East 
Alabama  and  Cincinnati  Railroad  Company  for  the  paid  np 
stock  of  the  said  The  Tennessee  and  Coosa  Railroad  Company, 
not  to  exceed  fifty  thousand  dollars ;  and  provided  that  the  said 
The  East  Alabama  and  Cincinnati  Railroad  Company  shall  ratify 
and  approve  the  contract  made  by  Colt,  Boyle  &  Co.  with  J. 
L.  Pennington,  president,  for  building  the  remainder  of  the 
East  Alabama  and  Cincinnati  railroad  from  the  city  of  Eufaula 
to  Guntersville — said  stock  not  to  be  issued  until  the  road  is 
completed  to  the  foot  of  Sand  Mountain,  as  above  specified." 
One  of  the  stipulations  of  the  offer  of  purchase,  which  the  Ten- 
nessee and  Coosa  Rivers  Railroad  Company  accepted,  and  which 
is  expressed  in  the  deed,  is,  that  "  the  E.  A.  &  C.  R.  R.  Co. 
shall  pay  off  and  discharge  the  floating  debt  of  the  T,  <fe  C.  R. 
R.  Co.,  not  to  exceed  in  amount  the  sum  of  twenty-five  thous- 
and dollars,  one-fourth  in  money,  and  the  remainder  in  first 
mortgage  bonds  of  said  company,  indorsed  by  the  State  of  Ala- 
bama, numbering  from  320  upwards."  In  tlie  written  offer  of 
purchase,  the  clause  last  above  copied  immediately  precedes  the 
clause  first  above  copied. 

One  outside  fact  should  here  be  stated,  as  an  argument,  here- 
after to  be  considered,  is  based  upon  it.  AVhen  this  trade  was 
consummated — July  12th,  1871 — the  East  Alabama  and  Cin- 
cinnati Railroad  Company  had  commenced  building  its  road  by 
laying  track,  beginning  at  Opelika,  and  extending  northward. 
It  had  well  nigh  finished  twenty  continuous  miles,  and  it  was 
expected  the  twenty  miles  would  be  completed  in  a  very  short 
time.  That  done,  and  proof  of  it  being  made,  the  company 
would  receive  the  State's  indorsement  of  its  first  mortgage 
bonds  to  the  extent  of  three  hundred  and  twenty  thousand  dol- 
lars— being  three  hundred  and  twenty  of  its  first  mortgage 
bonds  of  one  thousand  dollars  each,  numbered  from  1  to  320 
consecutively.  'From  Gadsden  to  Attalla  is  five  miles.  This 
section,  though-  not  in  continuation  of  the  twenty  miles  first 
constructed,  is,  it  will  be  remembered,  that  part  of  the  line  pur- 
chased from  the  Tennessee  and  Coosa  Rivers  Railroad  Company, 
which,  by  the  terms  of  the  contract,  the  purchasing  company 
bound  itself  to  construct  by  the  first  day  of  October,  1871. 
That  section  would  and  did  connect  Gadsden  with  the  Alabama 
and  Chattanooga  railroad  then  being  built;  now  known  as  the 
Alabama  Great  Southern. 

Under  this  contract,  the  East  Alabama  and  Cincinnati  Rail- 
road Company  completed  its  road,  beginning  at  Opelika,  and 
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extending  northward  twenty  miles,  and  obtained  the  State's  in- 
dorsement of  the  lirst  three  hundred  and  twenty  o^  its  first 
mortgage  bonds  of  one  thousand  dollars  each.  It  also  built  and 
ironed  the  five  miles  of  road  from  Attalla  to  Gadsden  before 
October  1st,  1871.-  And,  with  the  authority  of  the  president 
of  the  Tennessee  and  Coosa  Rivers  Railroad  Company,  one 
Carlisle,  some  time  in  November  or  December,  1871,  received 
from  the  East  Alabama  and  Cincinnati  Railroad'  Company, 
some  cash,  less  than  six  thousand  two  hundred  and  fifty  dollars; 
the  precise  sum  not  definitely  shown.  He  also  received  nine- 
teen of  the  first  mortgage  bonds  of  the  E.  A.  ct  C.  R.  R.  Co., 
indorsed  by  the  State  of  Alabama,  valued  at  seventeen  thousand 
and  one  hundred  dollars — i)eing  at  the  rate  of  ninety  cents  in 
the  dollar.  No  other  payment  was  ever  made,  and  no  work  has 
been  done  on  the  Tennessee  and  Coosa  Rivers  railroad  since  the 
completion  of  the  road  from  Attalla  to  Gadsden,  The  rest  of 
.  the  track  remains  in  the  condition  it  was  in  when  the  purchase 
was  made,  July  12th,  1871. 

Carlisle,  who  received  the  money  and  bonds,  was  a  director 
of  the  Tetmessee  and  Coosa  Rivers  Railroad  Company,  and  its 
largest  creditor;  the  sum  due  him  being  over  twenty  thousand 
dollars.  He  had  the  president's  authority  for  making  the  col- 
lection, and  for  applying  jt  to  his  claim  against  the  company^ 
He  made  no  report  to  the  company  of  what  he  had  done,  but 
retained  the  money  and  bonds  in  his  hands.  The  board  of 
directors  had  taken  no  action  in  the  matter  of  giving  him  au- 
thority to  collect,  and  it  took  no  action  on  the  use  he  made  of 
the  collection.  The  bonds  he  received  were  numbered  from 
321  to  339  inclusive,  and  the  the  State's  indorsement  of  them 
had  been  obtained,  on  proof  of  the  completion  of  the  five  miles- 
of  track  from  Attalla  to  Gadsden. 

In  1870,  before  the  sale  of  the  franchise  and  property  of  the 
Tennessee  and. Coosa  Rivers  Railroad  Company  to  the  East 
Alabama  and  Cincinnati  Railroad  Company,  the  latter  company 
had  conveyed  its  property,  owned  and  to  be  acquired,  to  true- 
tees,  as  security  to  the  State  against  liability  to  be  incurred  by 
the  indorsement  of  the  railroad's  bonds.  This,  under  the  statutes 
whicii  declared  a  first  lien  on  such  property,  in  indemnification 
of  the  State  against  loss  on  account  of  such  indorsement. 
Pamph.  Acts,  1869-70,  p.  149;  Pamph.  Acts,  1868,  p.  198. 

As  we  have  said,  the  East  Alabama  and  Cincinnati  Railroad 
Company  never  did  any  work  on  the  line  of  the  Tennessee  and 
Coosa  Railroad  Company,  after  completing  the  five  miles  from 
Attalla  to  Gadsden.  The  E.  A.  &  C.  R.  R.  Co.  became  bankrupt, 
and.  under  a  decree  of  the  court  in  l)ankruptcy,  all  its  rights  and 
property  were  sold  at  bankrupt  sale,  reserving  the  paramount 
rights  of  the  trustees,  the  State,  and  first  mortgage  bond-holdere. 
Vol.  i.xxni. 
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The  Tennessee  and  Coosa  Rivers  Kailroad  Company's  rights  were 
not  considered  in  that  proceeding,  nor  was  that  company  made  a 
party.  The  purchasers  at  bankrupt  sale  took  possesion,  and, 
under  tlieir  management,  the  road  was  operated  for  some  time. 
We  need  not  state  or  consider  the  bankrupt  proceedings  at 
greater  length,  tor  it  is  not  contended  they  should  exert  any  in- 
fluence in  the  decision  of  the  questions  presented  by  this  record. 

After  this,  the  trustees  named  in  the  mortgage  or  assignment 
made  by  the  E.  A.  t^  C.  R.  R.  Co.  to  secure  the  State  against 
its  indorsement,  tiled  a  l)ill  to  obtain  a  foreclosure  of  the  mort- 
gage, and  a  sale  of  the  railroad,  its  franchise  and  property,  for 
the  benetit  of  the  bond-creditors  of  the  road.  The  Tennessee 
and  Coosa  Rivers  Railroad  Company,  which  had  all  the  while 
kept  up  its  corporate  organization,  was  not  made  a  party  to 
that  suit,  and  never  appeared,  or  took  part  in  the  litigation.  A 
decree  was  rendered,  condemning  the  mortgaged  property  to 
sale,  and  declaring  that  the  bonds  having  the  State's  indorse- 
ment had  a  prior  lien,  that  the  holdersof  them  were  subrogated 
to  the  lien  and  rights  of  the  State,  and  that  they  should  be  first 
paid  out  of  the  proceeds.  The  decree  further  provided  for 
proper  notice  by  publication,  and  that  the  creditors  should 
come  in  and  prove  their  claims. —  Colt  v.  Barnes,  64:  Ala.  108. 
Many  claims  were  proven  and  allowed,  and  among  them  the 
nineteen  bonds  which  had  been  paid  by  the  company  to  Carlisle, 
described  above.  Whether  this  claim  was  preferred  by  Carlisle, 
or  by  his  transferee,  is  a  question  on  which  the  witnesses  arie 
not  agreed  ;  but  whether  by  the  one  or  the  other,  it  received  its 
jjro  rata  share  in  the  disbursement.  Nothing  was  realized,  ex- 
cept on  the  claims  evidenced  by  the  indorsed  bonds ;  and  the 
final  dividend  distributed  to  the  holders  of  them  was  less  than 
thirty  per  cent. 

Under  this  decree  of  foreclosure,  the  entire  railroad,  ita 
franchise  and  property  of  every  kind,  was  sold,  and  purchased 
by  persons  who  are  not  shown  to  have  had  personal  knowledge 
of  any  claim  asserted  by  the  Tennessee  and  Coosa  Rivers  Rail- 
road Company,  until  after  they  had  paid  the  purchase-money^ 
received  a  conveyance,  and  been  put  in  possession.  They 
thereupon  re-incorporated  themselves  under  the  statute,  taking 
the  name  of  the  East  Alabama  Railway  Company,  and  have 
since  owned  and  operated  the  road  in  that  name. 

In  June,  1880,  the  Tennessee  and  Coosa  Rivers  Railroad 
Company  instituted  its  statutory  real  action  for  the  recovery  of 
the  right  of  way  and  road-bed  it  had  conveyed  to  the  East  Ala- 
bama and  Cincinnati  Railroad  Company,  against  the  parties  in 
possession.  Thereupon  the  East  Alabama  Railway  Company 
tiled  this  bill,  and  obtained  an  injunction  against  the  further 
prosecution  of  that  suit.     On  the  final  hearing,  the  chancellor 
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f ranted  the  relief  praj'ed,  and  made  the  injunction  perpetual, 
'rom  that  decree  the  present  appeal  is  prosecuted. 
The  conveyance  made  by  the  T.  *fe  C.  R.  R.  Co.  to  the  E. 
A.  &  C.  R.  R.  Co.  is  upon  certain  enumerated  conditions. 
Are  these  conditions  precedent  or  subsequent  ?  The  language 
of  the  conveyance  is,  "that  this  deed  is  to  have  effect,  and  be 
operative,  only  upon  the  express  condition  and  understanding," 
that  the  enumerated  conditions  are  complied  with  by  the  pur- 
chasing company.  Those  conditions  related,  in  part,  to  a  com- 
pletion of  the  railroad  within  a  given  time,  and  to  the  issue  and 
transfer  of  certain  stock  in  the  new  company,  co-extensive 
with  the  paid  up  stock  in  the  selling  company.  The  bank- 
ruptc}'  and  dissolution  of  the  purchasing  company,  without 
complying  with  these  conditions,  have  rendered  their  perform- 
ance impossible.  We  hold  that  the  conditions  in  the  contract 
we  are  considering  are  what  are  called  precedent,  and  that,  by 
the  terms  of  the  conveyance,  the  title,  as  between  the  contract- 
ing parties,  did  not  and  could  not  pass,  b}'  reason  of  the  non- 
performance of  the  conditions. — 7  Wait's  Ac.  &  Def .  356 ;  1 
Jones  on  Mort.  §  228  ;  Hall  v.  M  &  M.  Railway  Co.,  58  Ala. 
10;  Pwjh  V.  Holt,  27  Miss.,  461 ;  Heist  v.  Baker,  49  Penn.  St. 
9 ;  Carr  v.  HolhrooJc,  1  Mo.  240. 

It  is  unquestionably  true,  that  the  complainant  in  the  present 
bill  is  subrogated  to  all  the  rights  of  the  State,  under  the  statute 
and  deed  of  trust  thereunder. — Colt  v.  Barnes,  64  Ala.  108 ; 
Forrest  v.  Luddington,  68  Ala.  1.  It  is  contended  for  appel- 
lee that  under  the  statute  "to  furnish  the  aid  and  credit  of  the 
State  of  Alabama  for  the  purpose  of  expediting  the  construc- 
tion of  railroads  within  the  State,"  approved  February  21, 
1870 — Pamph.  Acts,  149 — ,  the  bond-holders  had  a  tirst  lien 
on  the  whole  road,  and  that  that  lien  is  paramount  to  the  claim 
of  the  T.  ct  C.  R.  R.  Co.  The  language  of  the  statute  is, 
*'that  so  soon  as  the  Governor,  on  tiie  part  of  the  State,  shall 
indorse  the  bonds  of  any  company,  embraced  in  the  provisions 
of  this  act,  said  indorsement  snail  constitute  a  tiret  lien  upon 
the  section  or  sections  of  said  road  as  far  as  completed,  includ- 
ing road-bed,  superstructure  and  equipment,  and  the  franchise 
of  the  company  granted  by  this  State,  or  under  its  authority." 
We  can  not  assent  to  the  soundness  of  this  argument.  What 
we  understand  to  be  the  true  interpretation  of  tlie  clause  above 
copied  is,  that,  as  between  the  State  and  the  railroad  corporation 
procuring  the  indorsement,  the  State  shall  have  the  tirst,  or 
paramount  lien.     It   may  have  had  a  wider  intent,  and  pur- 

})08ed  that  the  State's  indorsement  should  not  be  given  to  the 
)ond8  of  a  railroad,  whose  franchise  or  j)roperty  was  under  a 
prior  mortgage  or  incumbrance.  It  aid  not  and  could  not 
mean  that  tne  State,  by  indorsing  the  bonds  of  a  railroad  cor- 
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poration,  acquired  a  first  lien  on  the  track  and  right  of  way  on 
which  the  mortgaging  company  may  have  placed  its  super- 
structure, whether  it  owned  such  track  and  right  of  way  or  not. 
It  did  not  and  could  not  intend  that  by  laying  its  track  on 
lands  not  its  own,  the  railroad  corporation  could  give  to  the 
State  a  lien — a  first  lien — on  property  not  its  own.  Private 
rights  can  not  be  devested  in  that  way.  The  proceedings  and 
proofs  by  which  railroad  companies  obtained  the  State's  in- 
dorsement of  its  bonds,  was  a  matter  entirely  between  sueli 
companies  and  tlie  State  (»fficials.  Outside  parties  had  no 
right  or  power  to  intervene.  To  hold  that  by  such  proceedings 
the  property  rights  of  strangers  to  the  record,  who  had  no 
notice,  and  could  not  be  heard,  would  be  thereby  forfeited, 
would  be  to  take  private  property  without  compensation,  and 
without  due  process  of  law. — Decl.  of  Rights,  §§  7,  24.  We 
need  scarcely  cite  authorities  in  support  ot  this. — See  Zeigler 
V.  S.  cfe  N.  Railroad  Co.,  58  Ala.  594 ;  Wilhurn  v.  McCalley, 
63  Ala.  436,  and  citations. 

There  is  anothei-  view  of  this  question.  The  mortgage  or 
trust  deed,  under  the  foreclosure  of  which  the  present  claim- 
ants purchased  and  assert  title,  was  executed  before  the  sale 
was  made  by  the  T.  &  C.  R.  R.  Co.  to  the  E.  A.  &  C.  R.  R. 
Co.  Now,  although  tliat  conveyance  would  and  did  carry  with 
it,  and  fasten  a  lien  on  all  property  afterwards  purchased  and 
acquired  by  the  latter  company  in  the  construction  of  its  road, 
the  lien  would  attach  to  the  property  thus  acquired,  only  to  the 
extent  the  mortgagor's  rights  attached  by  the  purchase. 
Meyer  v.  Johnston,  53  Ala.  237 ;  s.  c.  64  Ala.  603.  The  con- 
veyance under  which  the  purchasing  company  acquired  its 
rights,  as  we  have  shown,  expressed  on  its  face  the  conditions 
precedent,  on  tlie  performance  of  which  the  title  was  to  pass. 
This  being  shown  in  the  very  title  papers,  was  notice  to  all 
purchasers  and  incumbrancers  coming  afterwards. — Dudley  v. 
Witter,  46  Ala.  664.  And  the  State  is  not  exempt  from  the 
operation  of  this  principle,  when  itself  becomes  a  party  to  a 
contract. — State  ex  rel.  v.  Cohh,  64  Ala.  127-156 ;  Bank  v. 
Gihson,  6  Ala.  814  ;  Owen  v.  Br.  Bank,  3  Ala.  258. 

It  will  be  remembered  that  in  the  contract  of  sale  and  pur- 
chase, the  E.  A.  tfe  C.  R.  R.  Co.  agreed  to  pay  to  the  T.  tfe  C. 
R.  R.  Co.  the  amount  of  the  latter's  floating  debt,  not  exceed- 
ing twenty-five  thousand  dollars,  one-fourth  in  money,  and  the 
remaining  three-fourths  in  the  bonds  of  the  purchasing  com- 
pany havmg  the  State's  indorsement — the  bonds  so  agreed  to 
be  given  "numbering  from  320  upwards;"  the  bonds  to  be 
received  at  their  market  value,  not  less  than  ninety  cents  on 
the  dollar.  The  bill  avers  thiat  the  section  of  the  road  from 
Attalla  to  Gadsden — five  miles — was  completed  hy  the  E.  A. 


442  SUPREME  COURT  [Dec.  Term, 

[Tennessee  &  Coosa  R.  R.  Co.  v.  East  Ala.  R'y  Co.] 

*fe  C.  Co.  by  the  1st  day  of  October,  1871,  "an^  that,  by  the 
contract  and  agreement  between  the  parties  to  said  conveyance, 
it  was  nnderstood  that  tl)e  East  Alabama  and  Cincinnati  Rail- 
road Company  should  apply  to  the  Governor  for,  and  obtain 
the  indorsement  of  its  first  mortgage  bonds  of  one  thousand 
dollars  each,  by  the  State  of  Alabama,  in  respect  of  the  comple- 
tion of  said  five  miles  of  road,  under  the  laws  then  in  force; 
said  bonds  to  be  numbered  from  three  hundred  and  twenty 
upwards,  as  it  was  contemplated  and  known  to  the  parties 
that  the  bonds  to  be  indorsed  by  the  State  in  respect  of  the 
completion  of  the  road  in  Lee  and  Chambers  counties  for 
twenty  miles  [the  tirst  twenty  beginning  at  Opelika],  would 
be  numbered  from  1  to  320;  and  it  was  stipulated  by  said  con- 
tract and  conveyance  that,  as  part  of  the  considei'ation  thereof^ 
twenty-tive  thousand  dollars  should  be  paid  by  the  East  Ala- 
bama and  Cincinnati  Railroad  Company  to  the  Tennessee  and 
Coosa  Railroad  ('ompany,  of  which  one-fourth  should  be  in 
money,  and  three-fourths  in  the  iirst  mortgage  bonds  of  said 
corporation,  indorsed  by  the  State  of  Alabama,  numbered  from 
320  upwards,  as  set  forth  in  said  conveyance.  That  on  the  com- 
pletion of  said  five  miles  of  railroad  from  Attalla  to  Gadsden, 
the  said  company  did  apply  to  the  Governor  of  the  State  of 
Alabama  for,  and  did  shortly  thereafter  obtain  its  indorsement 
of  eighty  of  its  one  thousand  dollar  first  mortgage  bonds, 
numbered  from  321  to  4(M»  inclusive,  and  out  of  said  indorsed 
bonds,  did  deliver  to  said  Tennessee  and  Coosa  Railroad  Com- 
pany, in  pui-suance  of  said  contract  and  conveyance,  nineteen 
of  said  bonds,  numbered  from  321  to  339  inclusive,  and  did  pay 
to  it  the  balance  of  said  twenty-five  thousand  dollars  in  money  ; 
and  said  money  and  bonds  were  accepted  in  satisfaction  of  said 
tvventy-five  thousand  dollars."  This  averment  of  the  bill  is 
denied  in  the  answer. 

The  only  testimony  in  support  of  the  averment  copied  above 
is  that  of  Barnes,  the  trustee,  who  negotiated  the 'purchase. 
"He  says  that  it  would  be  impossible  for  him  to  state  all  that 
passed  between  him  and  the  president  of  the  Tennessee  and 
Coosa  Railroad  Company  in  relation  to  the  proposition  by  the 
East  Alabama  and  Cincinnati  Railroad  Company,  to  purchase 
from  the  Tennessee  and  Coosa  Railroad  Company  ;  that  he,  in 
company  with  Mr.  J.  S.  Colt,  met  Mr.  Lewis  Wyeth  some  time 
in  the  1st  of  July,  1871,  at  Guntereville  in  Marshall  county, 
who  then  claimed  to  be  the  president  of  the  Tennessee  and 
Coosa  Railroad  Company,  and  many  propositions  and  much 
talk  was  had  between  us,  when  they  all,  that  is,  the  proposi- 
tions, ended  in  coming  to  the  agreement  contained  in  the  deed 
of  the  Tennessee  and  Coosa  Railroad  Company,  of  the  12th  of 
July,  1871,  as  he  now  remembered  the  date.     The  said  East 
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Alabama  and  Cincinnati  liailroad  .Company  had  nearly  com- 
pleted the  first  section  of  their  railroad  from  tlie  junction 
near  Opelika,  Lee  county,  to  some  point  near  four  miles 
above  La  Fayette  in  Chambers  county,  of  twenty  miles, 
and  it  was  known,  that  it  was  expected  that  the  said 
company  would  obtain  the  indorsement  of  the  State  of 
Alabama,  to  sixteen  thousand  dollars  a  mile,  on  said  twenty 
miles,  and  that  they  would  number  from  1  to  320,  on 
the  indorsement  of  the  said  bonds  for  said  twenty  miles, 
and  that  they  were  secured  by  the  deed  of  trust  to  W.  H. 
Barnes  and  Henry  Clews  on  the  first  of  July,  1870,  and 
were  to  be  issued  in  the  sums  of  one  thousand  dollars  each. 
These  facts  were  fully  told  to  the  president  of  the  Tennessee 
and  Coosa  Kailroad  Company  at  the  time  of  said  nejjotiation 
and  sale  by  the  said  Tennessee  and  Coosa  to  the  said  East  Ala- 
bama and  Cincinnati  Railroad  Company.  It  was  known  by 
the  said  president  of  the  Tennessee  and  Coosa  Railroad  Com- 
pany, that  the  East  Alabama  and  Cincinnati  Railroad  Com- 
pany had  made  and  executed  on  the  1st  of  July,  1870,  the  deed 
of  trust  to  said  W.  H.  Barnes  and  Henry  Clews ;  and  that  the 
said  East  Alabama  and  Cincinnati  Railroad  Company  had 
nearly  completed  the  said  twenty  miles  to  above  LaFayette^ 
and  that  the  said  company  expected  to  obtain  the  indorsement 
of  the  said  bonds  secured  by  said  deed  to  Barnes  and  Clews, 
and  that  they  would  be  of  the  amount  of  one  thousand  dollars 
each,  and  that  they  would  be  numbered  from  1  to  320  inclu- 
sive. All  this  was  talked  over  and  understood  at  the  time  of 
said  purchase  from  the  said  Tennessee  and  Coosa  Railroad 
Company  by  the  East  Alabama  and  Cincinnati  Railroad  Com- 
pany, and  it  was  known  that  the  bonds  of  the  next  live  miles 
completed  should  be  numbered  from  320  upwards  to  400;  that 
there  would  be  eighty  bonds  endorsed  for  the  next  live  miles 
completed  by  said  company  ;  and  would  include  321  to  400  in- 
clusive; and  it  was  understood  that  the  next  live  miles  that 
would  be  built  by  the  East  Alabama  and  Cincinnati  Railroad 
Company,  would  be  from  Gadsden  to  Attalla,  on  the  line  pur- 
chased by  the  said  East  Alabama  and  Cincinnati  Railroad  Com- 
pany from  the  Tennessee  and  Coosa  Railroad  Company,  and 
that  the  indorsement  of  the  State  would  be  procured  on  the 
bonds  of  said  company,  under  the  act  of  the  legislature,  and 
that  the  bonds  so  indorsed  would  number  from  320  to  400, 
including  321.  These  things  were  all  talked  over,  and  fully 
understood  and  agreed  upon;  and  it  was  agreed  that  the  said 
Tennessee  and  Coosa  Railroad  Company  should  so  receive,  tlie 
bonds  as  stipulated  in  said  deed,  indorsed  by  the  State,  knowing 
that  they  were  to  be  indorsed  for  the  live  miles  to  be  built  from 
Gadsden  to  Attalla  in  Etowah  county." 
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Against  this  there  is  the  testimony  of  Wyeth,  the  president, 
and  three  of  the  directors  of  the  Tennessee  and  Coosa  Railroad 
Company.  "Wyeth  testified  :  "There  was  a  good  deal  of  con- 
versation in  reference  to  the  agreement,  before  its  completion, 
as  well  as  after,  and  I  can  not  state  positively  what  was  told 
me  before  or  after  the  agreement  was  executed,  in  this  regard. 
My  impression  is,  that  it  was  not  until  sometime  after  the 
agreement  was  executed,  that  I  was  informed  the  defendant 
company  was  expected  to  take  bonds  issued,  or  pretended  to 
be  issued,  as  liens  upon  its  own  (^.  e.  the  defendant's)  propert}^ 
to  secure  a  debt  due  to  the  defendant  itself."  The  other  wit- 
nesses— directors — testified  to  never  having  heard  of  such 
agreement  or  understanding;  and  the  records  or  minutes  of 
the  board  contain  no  evidence  that  that  body  acted  upon  it. 

There  is  a  rule  of  law,  that,  in  the  interpretation  of  an  in- 
strument of  writing,  we  are  permitted  to  place  oui'selves  in  the 
situation  of  the  contracting  parties  at  the  time  of  its  execution, 
and  to  consider  the  occasion  which  gave  rise  to  it,  the  relative 
position  of  the  parties,  and  the  obvious  design  they  intended 
to  accomplish. — Pollard  v.  Maddox,  28  Ala.  321 ;  Chambers 
V.  Ringstqf^,  69  Ala.  140.  Relying  on  this  well  recognized 
principle,  it  is  contended  for  appellee  tiiat  the  averment  of  the 
bill,  copied  above,  brings  in  the  alleged  understanding  as  part 
of  the  contract  to  be  interpreted,  and  that  the  testimony 
estaljlishes  the  truth  of  the  averment.  Thus  interpreting  the 
contract,  it  is  claimed  that  the  Tennessee  and  Coosa  Railroad 
Company  authorized  the  E.  A.  &  C.  R.  R.  Co.  to  fasten  a 
lien  in  favor  of  the  State  on  the  road  so  purchased  ;  and  the 
present  appellee  being  subrogated  to  the  lien  and  right  of  the 
State,  it  is  claimed  that  the  appellant  is  estopped  from  asserting 
an  adverse  right. 

Several  answers  may  be  made  to  this.  First.  The  argument 
seeks  to  extend  the  principle  declared  in  Pollard  v.  Maddox 
too  far.  It  proposes,  not  only  to  prove  the  attendant  facts,  the 
status  of  the  two  railroads,  as  a  means  of  ascertaining  the 
agreed  intention  of  the  parties  contracting,  but  to  supplement 
them  with  proof  of  an  oral  agreement,  not  in  the  writing, 
which  changes  its  meaning.  Changes  it  in  this  :  The  writing 
reserves  the  title  in  the  grantor,  as  security,  at  least,  until  all 
the  conditions  are  performed  ;  the  alleged  agreement  seeks  to 
estop  the  vendor  company  from  asserting  its  title,  upon  the 
performance  by  the  purchaser  of  one  of  many  stipulated  con- 
ditions precedent. 

l^econd.  It  proposes,  by  oral  proof,  to  vary  and  add  a  new 
term  to  a  written  contract,  not  expressed  in  the  writing,  but 
aliened  to  have  been  understood  and  assented  to  in  the  nego- 
tiation. 
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Third.  Conceding  every  fact  which  appellee's  testimony 
tends  to  prove,  it  shows  only  an  agreement  or  understanding 
made  between  Wyeth,  president  of  the  T.  &  C.  R.  R.  Co.,  and  not 
with  tlie  company  itself.  The  contract  of  sale  was  made  by 
the  corporation,  speaking  through  its  board  of  directors.  That 
contract  could  not  be  varied  by  any  agency  less  than  the  power 
which  entered  into  it.  No  member,  nor  number  of  members 
of  the  board  less  than  a  quorum,  had  authority  to  add  a  new 
term  or  condition  to  the  contract ;  and  even  then,  to  be  binding, 
such  act  must  be  performed  by  the  directors  assembled  as  a 
board. — Ang.  &  Ames  on  Corp.  (11th  Ed.)  §§  231-2  ;  Lazarus 
V.  Shearer,  2  Ala.  718;  1  Brick.  Dig.  403,  §28. 

It  is  further  contended  for  appellee  that  because  Carlisle, 
who  held  the  nineteen  bonds  paid  by  the  East  Alabama  and 
Cincinnati  Railroad  Company  on  the  purchase,  proved  them  in 
the  foreclosure  suit,  and  obtained  \m  pro  rata  of  the  proceeds 
of  the  sale  made  thereunder,  this  estops  the  appellant  from 
assailing  the  title  acquired  under  that  sale.  The  gist  of  this, 
argument  is,  that  the  fund  distributed  among  the  creditors  was 
derived  from  the  sale  of  the  whole  road — that  purchased  from 
the  T.  &  C.  R.  R.  Co.,  as  w^ell  as  the  original  propeity  of  the 
E.  A.  (fe  C.  R.  R.  Co.;  and  participating  in  the  proceeds  of 
the  sale,  was  a  participation  in  the  proceeds  of  the  Tennessee 
and  Coosa  Railroad  Company's  property.  This,  it  is  contended, 
estops  the  appellant  from  claiming  the  property  itself,  on  the 
well  recognized  principle  that  you  can  not  recover  property,  of 
the  sale  of  which  you  have  claimed  and  recovered  the  pro- 
ceeds.— Butler  V.  O'Brien,  5  Ala.  316  ;  EUiott  v.  Br.  Bank, 
20  Ala  345. 

There  are  several  answers  to  this.  The  Tennessee  and  Coosa 
Railroad  Company  was  not  made  a  party  to  the  foreclosure 
suit.  Consequently  its  rights  were  not  affected  by  the  decree. 
Only  the  rights  which  the  E.  A.  &  C.  R.  R.  Co.  had  pur- 
chased, passed  under  the  mortgage  or  trust  deed.  Those  rights 
and  that  interest  were  all  the  purchasers  acquired  by  their 
deed,  and  these  they  acquired  cum  onere.  Caveat  emptor  is 
the  rule  in  such  cases.- — Wiswall  v.  Ross,  4  Por.  321. 

Another  view.  By  the  terms  of  purchase,  the  East  Alabama, 
and  Cincinnati  Railroad  Company  bound  itself  to  pay  the 
floating  debt,  not  exceeding  twenty-five  thousand  dollars.  This 
was  to  be  paid  presently,  or  within  a  short  time ;  long  before 
it  bound  itself  to  perform  other  conditions,  which  the  contract 
made  precedent  to  the  vesting  of  title.  The  payment  being 
made  to  liquidate  the  floating  debt,  it  was  manifestly  contem- 
plated it  would  be  paid  out  to  the  creditors  before  it  could  be 
known  w^hether  the  other  conditions  would  be  performed. 
These  bonds,  together  with  the  monej'  paid,  did  go  into  the 
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hands  of  Carlisle,  the  chief  creditor,  before  the  purchasing 
company  put  itself  in  default,  and  he  it  was  who  proved  the 
claim — not  the  T.  tfe  C.  R.  R.  Co.'  Now,  whether  Carlisle 
had  the  right  to  appropriate  the  whole  fund  to  his  use,  is  not 
the  question.  He  made  the  proof  and  claimed  them'o  rata 
dividend.  The  T.  &  C.  R.  R.  Co..  is  not  shown  to  have  had 
anything  to  do  with  it,  or  to  have  had  knowledge  of  it.  There 
is  nothing  of  estoppel  in  this. 

We  have,  then,  the  simple  case  of  a  sale  and  conveyance,  by 
the  very  terms  of  which  the  title  was  not  to  pass  until  the  pur- 
chaser performed  several  enumerated  conditions,  within  specified 
dates,  long  passed.  Some  were  performed,  w'hile  the  weightier 
ones  remain  wholly  unperformed,  and  the  purchasing  company 
has  ceased  to  exist.  Giving  eifect  to  the  contract  as  made,  the 
legal  title  still  remains  in  the  Tennessee  and  Coosa  Railroad  Com- 
pany, and  the  appellee  has  shown  no  equitable  right  to  stay  its 
assertion. — 7  W'ait's  Act.  &  Def.  35S  ;  1  Jones  on  Mort.  §  227. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  complainant's  bill,  and  dissolving  the  in- 
junction. Let  the  appellee  pay  the  costs  of  this  suit,  and  of 
the  appeal  in  the  court  below  and  in  this  court. 

Reversed  and  rendered. 

Brickell,  C  J.,  not  sitting. 


Herring,  Farrell  &  Sherman  i\  Skaga^s. 

Action /"or  False  Representation  in  the  Sale  of  a  Chattel. 

1.  Action  on  the  caxe  for  false  representation  or  warranty  in  sale  of 
chattels;  ivhen  complaint  sufficient. — The  forms  of  pleading  contained  in 
the  Code  have  the  force  of  law,  and  a  substantial  conformity  to  them  is 
sufficient;  and  hence,  a  complaint  in  an  action  corresponding  to  the 
common  law  action  on  the  case  for  a  false  representation  or  warranty  in 
the  sale  of  jjersonal  i)roperty,  which  conforms  substantially  to  the  forin 
of  complaint  prescribed  in  the  Code  for  a  breach  of  warranty  in  the  sale 
of  chattels,  is  sufficient.  ..." 

2.  Replication;  ivlie.n  no  departure  from  the  complaint. — "While  it  is  a 
general  rule  of  j)leading,  both  at  common  law  and  under  tiie  statute, 
that  a  replication  must  not  depart  from  the  allegations  of  the  declaration 
in  any  substantial  matter,  yet,  when  the  cause  of  action  is  stated  gener- 
ally m  the  declaration,  the  plaintiff  may,  if  necessary,  in  a  replication 
to  a  special  plea,  restate  it  in  a  more  minute  and  circumstantial  manner. 

3.  Depositions;  practice  in  reading  to  the  jury. — AVhen  a  party  reads 
in  evidence  a  part  of  a  deposition  taken  at  the  instance  of  his  adversary, 
he  thereby  makes  it  his  own  testimony  to  ti>e  same  extent  as  if  he  had 
taken  it,  and  his  adversary  is  entitled  to  read  tiie  whole  of  it ;  but 
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•whether  it  shall  l)e  read  while  the'  party  offt-ring  a  part  of  it  is  intro- 
ilucing  his  evidence,  or  the  reading  of  it  shall  be  deferred  until  the 
introduction  of  evidence  by  the  other  party,  is  a  matter  of  discretion  in 
the  primary  court. 

4.  Lending  qiti'xtion;  when  proper. — The  recollection  of  a  witness, 
testifying  to  declarations  of  a  party  touching  the  character  of  metal  an 
iron  safe  was  made  of,  being  at  fault  as  to  the  name  given  to  the  metal 
by  such  party,  the  name  may  l)e  suggested  to  him  by  counsel  of  the 
party  examining  him,  and  he  asked  whether  the  name  suggested  is  the 
true  one;  leading  questions  being  often,  of  necessity,  allowed  to  aid  the 
memory  of  a  witness  in  recollecting  names. 

5.  Sale  of  chntteJ  bi/  agent;  no  implied  aidhoritij  to  warrant. — A  general 
agent  for  the  sale  of  iron  safes  has  no  implied  autliority  to  warrantor 
rei)resent  the  safes  to  be  burglar-proof ;  and,  in  the  absence  of  an  express 
authority,  the  act  of  the  agent  m  making  such  warranty  or  representa- 
tion wotild  not  be  l)inding  on  the  principal,  unless  there  existed,  at  the 
time  of  the  sale,  a  custom  .in  the  sale  of  safes  to  warrant  or  represent 
them  as  burglar-proof. 

6.  Same;  ciiatom  from  which  authority  to  warraiU  may  be  implied. — A 
custom  from  which  the  authority  to  make  sucii  warranty  or  representa- 
tion may  be  implied,  must  be  a  usage  of  sellers  of  safes,  so  well  settled, 
notorious,  and  continuous,  as  to  false  a  fair  presumption,  that  it  was 
known  to  buyer  and  seller,  and  tliat  sales  were  made  in  reference  to  it. 

7.  Cn»tom;  proof  of. — Such  a  cuslom  is  a  fact,  and  is  callable  of 
proof  as  any  other  fact.  It  may  be  proved  by  evidence  of  facts  and  in- 
stances in  whichit  has  been  acted  upon  ;  but  it  is  not  proved  by  evidence, 
that  it  was  acted  upon  in  a  few  particular  instances  of  dealing ;  nor  is 
such  evidence  admissible  to  establish  its  existence. 

8.  Ratification  by  principal  of  unauthorized  fraudulent  art  of  agent; 
what  necestsary  to. — If  an  agent,  with  authority  to  sell,  defrauds  a  buyer 
dealing  wilh  him,  the  principal,  not  having  authorized  or  participated  in 
the  wrong,  is  entitled  to  a  rescission  of  the  contract;  but  if,  with  knowl- 
edge of  the  wrong,  he  receives  or  retains  the  purchase-money,  he  can 
not  claim  immunity  on  the  ground  that  it  was  the  unauthorized  act  of 
the  agent.  The  mere  reception  or  retention  of  the  purchase-money, 
without  knowledge  of  the  wrong,  will  not,  however,  operate  a  ratifica- 
tion, or  involve  the  principal  in  liability  for  the  fraud. 

9.  Abstract  charge;  when  error  to  give. — If,  on  appeal,  this  court  is 
reasonably  convinced  that  an  abstract  charge  given  at  the  request  of  the 
appellee,  althougli  asserting  a  correct  i)ropo8ition  of  law,  has  misled  tlie 
jury,  the  charge  will  be  held  error. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  LkRoy  F.  Box. 

This  cause  was  l)efore  this  court  at  a  former  term,  when  the 
judgment  of  the  lower  court  was  reversed  and  the  cause  re- 
manded.— See  Herring^  Farrell  &  Sherman  v.  Skaggs,  62  Ala. 
180.  The  suit  is  by  Newton  J.  Skaggs  against  Silas  C.  Herring, 
John  Farrell  and  Elijah  Sherman,  partners  trading  under  the 
iirm  name  of  Herring,  Farrell  tfe  Sherman,  and  was  commenced 
by  attachment  on  26th  December,  1871.  The  complaint  con- 
tains three  counts,  the  substantial  averments  of  which  are  as 
follows:  In  the  first  count  it  is  alleged,  that  on  or  about  the 
28th  December.  1870,  the  plaintiff  purchased  of  the  defend- 
ants an  iron  safe,  designed  for  the  purpose  of  holding  and 
securing  money  and  valuables,  at  a  designated  price  tlien  agreed 
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on,  and  afterwards  paid ;  that  he  was  induced  to  purchase  the 
safe  by  representations  made  to  him  at  the  time  of  the  purchase 
by  the  defendants^  to  the  effect  that  the  safe,  wliich  plaintiff 
had  not  seen,  and  which  was  afterwards  delivered  to  him,  was 
made  of  chilled  iron,  or  of  some  sort  of  unusually  hard  and 
tough  iron,  a  half  inch  in  thickness,  and  of  such  a  character 
that  a  burglar,  "wuth  approved  implements  of  his  trade,"  could 
not  effect  an  entrance  into  the  safe  in  less  time  than  twenty- 
four  hours ;  and  that  it  would  take  twelve  hours  for  two 
burglars,  similarly  armed,  to  enter  it ;  that  on  the  faith  of  said 
representations,  and  confidently  believing  them  to  be  true,  the 
plaintiff  was  thereby  induced  to  purchase  the  safe,  and  after- 
wards to  place  it  in  his  store,  and  to  deposit  therein  designated 
personal  property  of  great  value  and  a  large  amount  of  money, 
to-wit,  the  sum  of  $5000,  as  he  afterwards  did,  locking  said 
safe  and  leaving  said  property  and  mone}'  enclosed  and  locked 
up  therein  ;  and  that  afterwards,  to-wit,  on  or  about  22nd  June, 
1871,  in  the  night-time,  and  after  said  store  had  been  closed, 
and  plaihtiff  and  his  employees  liad  retired  to  rest,  the  said  safe 
was  violently  broken  open  by  a  burglar,  or  burglars,  or  other 
person  or  persons  unlawfully  engaged  therein,  and  the  said 
property  and  money,  so  deposited  in  said  safe,  was  taken  and 
carried  away  by  such  person  or  persons,  and  thereby  became 
and  continued  to  be  wiiolly  lost  to  the  plaintiff.  It  is  then 
averred  that  said  representations  were  false,  and,  when  made, 
the  defendants  knew  them  to  be  false ;  that  they  were  fraudu- 
lently made  and  intended  by  defendants  to  injure  the  plaintiff 
and  to  induce  hiin  to  purchase  the  safe;  that  they  were  of 
facts  not  perceptible  to  plaintiff,  and  which,  by  the  use  of 
ordinary  diligence,  he  could  not  have  discovered ;  that  if  said 
representations  had  not  been  made,  he  would  not  have  pur- 
chased said  safe,  nor  would  he  have  risked  his  said  property 
and  money  therein  ;  that  if  said  representations  had  been  true 
as  made,  said  property  and  money  would  not  have  been  taken 
and  lost  to  plaintiff,  but  the  same  would  have  been  safely  kept 
and  preserved  to  him ;  and  that  said  representations  were  not 
only  false,  l)ut  were  grossly  false,  and  were  calculated  and  de- 
signed by  defendants  to  injure  the  plaintiff;  "and  they  did 
injure  the  plaintiff,  as  aforesaid,  for  and  because  the  said  safe 
was  made  of  thin  iron,  of  less  than  three-eighths  of  an  inch 
in  thickness,  and  about  one-sixteenth  of  an  inch  in  thickness, 
easily  forced  and  broken,  and  was  forced  and  broken  and 
entered  far  more  easily  than  defendants  represented  that  it 
could  be  done ;  and  such  being  the  facts  of  tlie  case,  the  said 
defendants  have  greatly  damaged  the  plaintiff,"  etc. 

The  second  count  is  in  these  words:  "The  plaintiff  claims 
of  tlie  defendants  the  other  and  further  sum  of  five  thousand 
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dollars,  as  damages  for  falsely  and  fraudulently  representing  to 
plaintiff  that  a  certain  iron  safe,  sold  and  delivered  by  them  to 
plaintiff,  was  made  of  very  tough,  hard  iron,  a  half  inch  in 
thickness,  capable  of  resisting  all  efforts  forcibly  to  enter  it  by 
one  weil  provided  burglar  for  the  space  of  twenty-four  hours, 
and  all  efforts  of  two  well  provided  burglars  for  the  space  of 
twelve  hours;  which  facts  were  not  perceptible  to  plaintiff,  and 
which,  by  the  use  of  ordinary  diligence,  plaintiff  could  not 
have  discovered ;  whereby  the  plaintiff  was  induced  to  purchase 
said  safe,  and  to  risk  in  it  a  large  amount  of  money,  to-wit, 
five  thousand  dollars,  or  other  large  sum,  whereby  the  said  sum 
of  money  was  lost  to  plaintiff,  by  being  taken  from  said  safe 
by  a  burglar  or  burglars,  or  other  person  or  persons,  by  the  use 
of  force  unlawfully,  when  such  person  or  persons  could  not 
have  done  so,  if  such  representations  had  been  true.  And 
plaintiff  avers  that  after  he  had  received  said  safe  from  de- 
fendants, and  whilst  he  risked  his  money,  and  other  property 
in  it  as  aforesaid,  he  had  and  kept  said  safe  in  his  store-room, 
in  which,  during  said  time,  he  was  doing  business  as  a  mer- 
chant in  the  town  of  Talladega,  and  during  which  time  the 
loss  aforesaid  occurred;  and  further,  that  the  said  safe  was. 
made  of  thin  iron,  of  less  than  three-eighths  of  an  inch  in 
thickness.  To  the  damage  of  plaintiff  five  thousand  dollars ;  and 
hence  this  suit." 

The  third  count  alleges  a  sale  of  the  safe  through  and  by 
one  Stewart  as  agent  of  the  defendants ;  and  it  is  averred  that 
the  defendants,  being  dealers  in  such  safes,  employed  said 
Stewart  as  their  agent,  and  authorized  him  "to  sell  such  safes, 
and  did  hold  him  forth  to  the  public  residing  in  and  about  the 
town  of  Talladega,  Alabama,  tind  elsewhere,  as  their  general 
agent  for  the  sale  of  iron  safes,  and  such  agent,  being  in  the 
exercise  and  discharge  of  his  duties  and  employment  as  such 
agent,  did  sell  to  plaintiff,"  etc.  The  other  averments  of  this 
court,  touching  the  sale  of  the  safe,  the  representations  made, 
their  falsity,  and  the  loss  and  damage  sustained  by  the  plaintiff, 
are  substantially  the  same  as  those  contained  in  the  first  count, 
except  that  the  defendants  are  not  thereby  connected  with  the 
alleged  false  representations  and  fraud  of  the  agent.  After 
the  remandment  of  the  cause,  on  former  appeal,  this  count  was 
amended,  by  averring  that  the  representations  made  by  said 
agent  were  made  by  the  authority  of  the  defendants,  and  that 
the  defendants  "then  and  there  knew  them  to  be  false." 

To  each  of  the  counts  the  defendants  demurred  on  several 
grounds.  The  court  overruled  the  demurrers,  and  thereupon 
the  defendants  filed  two  pleas,  one,  in  effect,  the  general  issue, 
and  the  other  a  special  plea,  averring,  in  substance,  that  the 
contract  for  the  sale  of  the  safe  w^as  made  in  writing,  they 
29 
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acting  by  and  through  the  said   Stewart  as  their  agent,  who, 
after  tlie  contract  wavS  executed,  forwarded  it  to  them,  and,  on 
its  receipt,  they  shipped  the  safe  to  the  plaintiff ;  that  at  the 
time  of  the  negotiation  said  Stewart  liad  and  exhibited  to  the 
plaintiff  a  pamphlet  issued  by  them,  by  which  the  safe  sold  to 
plaintiff  was  described  as  a  tire-proof,  and  not  as  a  burglar- 
proof  safe ;  that  Stewart  had  no  authority  from  them  to  make 
the  representations  touching  the  safe  charged  in  the  complaint, 
or  ally  other  representations  in   reference  thereto,  than  that  it 
was  "  their  improved  fire-proof  safe ;"  that  if  he  made  such 
representations,  he  did  so  without  their  authority,  knowledge, 
or  approval,  and  that  they  did  not  know  at  the  time   they 
received  from  the  plaintiff  the  price  of  the  safe,  or  at  any 
other  time  "  until  since  the  alleged  breaking  and  entering  of 
said  safe,"  that  Stewart  had  represented  it  as  any  other  than  a 
tire-proof  safe.      The  contract  is  copied  in  the  plea,  and  is 
merely  an  agreement  on  the  part  of  the  defendants  to  ship  to 
the  plaintiff,  without  delay,  one  of  their  "improved  tire-proof 
safes,''  of  a  designated  size,  etc.,  for  a  stated  price,  which  the 
plaintiff  agreed  to  pay  within  thirty  days.     The  court  having 
overruled  a  demurrer  interposed  to  tiiis  special  plea,  the  plaintiff  • 
replied  tliereto,   averring,   in  substance,  the  execution   of  the 
contract  set  out  in  the  plea,  which  is  also  copied  in  the  replica- 
tion ;  denying  tliat  said  writing  "contained  the  entire  contract 
concerning  the  sale  to  him  by  defendants  of  the  safe  in  con- 
troversy ;''  and  averring  that  "  in  addition  thereto,  and  pending 
the  negotiations  with  the  plaintiff"  for  the  sale  of  said  iron  safe, 
said  Stewart,  by  authority  of  defendants,"  made  stated   repre- 
sentations as  to  the  safe,  which   are  substantially  the  same  as 
are  averred  in   the  complaint ;  and   that  these  representations 
constituted  a  part  of  the  contract  of  sale.     Then,  after  denying 
"  all  other  matters  and  statements  in  the  said  plea  contained, 
not  admitted  in  the  replication,"  and  averring  the  falsity  of  the 
representations,  the  intent  and  purpose  with  which  they  were 
made,  and  the  cause  of  i)Iaintiff's  loss  and  damage,  substantially 
as  averred  in   the  complaint,  the  replication  concludes:  "And 
plaintiff  further  avers  that  after  said  contract  and  representa- 
tions had  l)een  made  in   manner  as  aforesaid,  and   after  loss  to 
the  i)laintiff  had   occurred,  as  shown  in  the  complaint,  the 
defendants,  being  fully  informed  of  the  said  contract,  repre- 
sentations and  loss,  before  the  commencement  of  this  suit,  and 
after   having   received   the   full    purchase-price   of   said  safe, 
to-wit,  the  supi  of  $80,  did  retain   said  purchase-money,  and 
would  not  return  the  same  to  plaintiff,  but  still  retain  it."     To 
the  replication  the  defendants  demurred,  assigning  numerous 
grounds,  one  of  which   was,  that  it  was  an  entire  departure 
from  the  cause  of  action  stated   in   the  complaint.     The  de- 
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miirrer  having  been  overruled,  the  cause  was  tried  on  issues 
made  up  as  above  stated,  the  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  for  $4500. 

On  the  trial,  evidence  was  introduced  tending  to  show  the 
contract  for  the  sale  of  the  safe  by  Stewart,  t\\e  defendants' 
general  agent  for  the  sale  of  safes,  the  representations  made  by 
Stewart,  the  falsity  of  the  representations  and  plaintift''s  loss, 
as  alleged  in  his  complaint.  The  plaintiff  offered  no  proof, 
however,  tending  to  show  that  the  defendants  ever  authorized 
Stewart  to.  warrant  or  represent  the  safe  to  be  burglar-proof; 
or  that  the  defendants  had  any  knowledge  or  information  that 
such  representations  had  been  made,  at  any  time  prior  to  the 
commencement  of  the  suit.  On  the  other  hand,  the  defend- 
ants' evidence  tended  to  show  that  Stewart  had  no  authority  to 
represent  or  warrant  the  safe  as  any  other  than  a  fire-proof 
safe;  and  that  they  had  no  knowledge  whatever  that  such 
representations  had  been  made,  until  the  suit  was  commenced. 

The  plaintiff",  while  offering  his  evidence,  read  to  the  jury 
the  answers  of  the  defendant  Farrell;  examined  on  behalf  of 
defendants,  to  certain  direct  and  cross  interrogatories,  without 
reading  the  entire  deposition.  Thereupon  the  defendants 
offered  then  to  read  the  balance  of  the  deposition  to  the  jury. 
To  this  the  plaintiff  objected  ;  his  objection  was  sustained,  and 
the  defendants  excepted.  The  court,  however,  permitted  the 
defendants  to  read  in  evidence  the  balance  of  the  deposition, 
when  they  came  to  offer  evidence  in  defense.  A  witness  ex- 
amined on  behalf  of  the  plaintiff,  having  testified  that  during 
the  negotiations  for  the  sale  of  the  safe,  Stewart  exhibited  to 
the  plaintiff"  a  piece  of  crude  metal,  as  being  the  material,  of 
which  the  defendants  made  all  their  safes,  was  asked  by 
plaintiff,  whether  he  could  state  the  name  by  which  Stewart 
called  the  metal ;  and  having  answered  in  the  negative,  he 
was  then  asked  by  plaintiff,  whether  he  could  give  the  name  of 
the  metal,  if  it  were  suggested  to  him ;  and  to  this  he  replied 
that  he  thought  he  could.  Thereupon  he  was  asked  whether 
the  name  of  the  crude  metal  was  '^speigel  eisen  ;''.  and  he  was 
allowed  to  answer,  against  defendants'  objection,  that  it  was  ; 
and  the  defendants  excepted.  One  Storey,  a  witness  examined 
on  behalf  of  plaintiff,  having  testified  that  a  short  time  before 
the  burglary,  he  borrowed  from  the  plaintiff  §800,  one  evening 
after  the  bank  had  closed,  and  he  returned  the  amount  to  the 
plaintiff  on  the  next  morning,  further  stated  that  plaintiff  "got 
this  money  out  of  an  old-style  Herring  safe."  To  this  state- 
ment defendants  objected,  and  moved  to  exclude  it  from  the 
jury  ;  but  their  objection  and  motion  were  overruled,  and  they 
excepted. 

The  plaintiff  examined  one  "Wood  as  a  witness,  who  testified 
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that  he  had  been  engaged  in  merchandising  since  1857,  and  in 
the  town  of  Talladega  since  the  war,  and  that  there  was  "a 
custom  in  Talladega  and  vicinity,  at  the  time  of  said  sale,  for 
agents  of  iron  safe-dealers  to  represent  the  quality  of  the  safes 
they  offered  to  sell,"  as  there  was  in  the  case  of  agents  for  the 
sale  of  other  goods."  On  cross-exatnination,  however,  he 
further  testified  that  ''he  did  not  recollect  of  any  agent  coming 
to  him  to  sell  safes  prior  to  1870  ;  that  in  the  fall  of  that  year, 
he  bought  a  safe  of  said  Stewart,  and  did  not  know  of  such 
agent  having  sold  safes  to  any  other  person."  Thereupon,  the 
defendants  moved  to  exclude  the  evidence  of  said  witness,  brtt 
the  court  overruled  his  motion,  and  they  excepted.  Two  other 
witnesses  were  examined  touching  the  existence  of  such  a 
custom,  but  their  evidence  only  tended  to  show  two  instances 
of  sales  of  safes  known  to  them,  upon  which  they  based  their 
statement  that  such  a  custom  existed.  Exceptions  were  re- 
served by  defendants  to  the  rulings  of  the  court  in  allowing 
this  evidence  to  go  to  the  jury. 

Exceptions  w^ere  also  Veserved  by  them  to  charges  given  and 
to  charges  refused.  The  opinion  does  not  render  it  necessary 
to  set  ont  these  charges. 

Tlie  rulings  above  mentioned,  with  others,  are  here  assigned 
as  error. 

Walden  &  Bishop,  Lewis  E.  Parsons  and  Bowdon  &  Knox, 
for  appellants. 

Sam'l  F.  Rice  and  Geo.  W.  Parsons,  contra. 

BRICKELL,  C.  J. — We  can  not  regard  it  as  necessary  to 
consider  separately  the  several  causes  of  demurrer  assigned  to 
the  complaint.  Some  of  them  are  not  well  taken,  if  the  suffi- 
ciency or  the 'complaint  was  tested  by  common  law  rules.  The 
Code  establishes  a  system  of  pleading  essentially  different  from 
that  prevailing  at  common  law,  and  the  forms  of  complaint 
prescribed  are,  it  has  been  said,  rather  a  statement  of  legal  con- 
clusions than  of  the  facts  which  constitute  the  cause  of  action. 
Randolph  v.  Sharpe^  42  Ala.  265.  These  forms  have  the  force 
of  law,  and  it  is  expressly  declared  that  substantial  conformity 
to  them  is  sufficient. — Crimia  v.  Crawford,  29  Ala.  623.  This 
action  corresponds  to  the  common  law  action  on  the  case  for  a 
false  representation  or  warranty  in  the  sale  of  chattels ;  and  a 
form  of  a  complaint  for  a  breach  of  warranty  in  the  sale  of 
chattels  is  ])rescribed  by  the  Code,  to  which  this  comj>laint  con- 
forms substantially,  and  it  must,  therefore,  be  regarded  as  suffi- 
cient.— Herring  v.  Skayys,  62  Ala.  180. 

It  is  a  general  rule  in  pleading  at  common  law,  unchanged 
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by  the  Code,  that  a  replication  must  not  depart  from  tlie  allesja- 
tions  of  tlie  declaration  in  any  substantial  matter. — 1  Chit.  PI. 
^>43 ;  McAden  v.  Gibson,  5  Ala.  341 ;  Eskridg^  v.  Ditmars,  51 
Ala.  245.  A  departure  in  pleading  is  said  to  be  when  a  party 
quits  or  departs  from  the  case  or  defense  which  he  has  first 
made,  and  has  recourse  to  and  assumes  another  new  ground  of 
complaint  or  of  defense.  This  is  not  allowed,  "  because  the 
record  would,  by  such  means,  be  spun  into  endless  prolixity." 
1  Chit.  PI.  644.  But  while  it  is  not  permissible  for  the  plaifj- 
tiff  to  depart  from  the  cause  of  action  stated  in  the  complaint, 
and  by  a  replication  to  resort  to  another  new  cause  of  action,  yet, 
when  the  cause  of  action  is  stated  generally  in  the  complaint, 
he  may,  if  necessary,  in  a  replication  to  a  special  plea,  restate  it 
in  a  more  minute  and  circumstantial  manner. — 1  Chit.  PI.  624. 
This  is  the  character  of  the  present  replication  ;  it  is  a  more 
precise  and  particular  repetition  of  the  cause  of  action  stated  in 
the  complaint,  rendered  necessary,  or  supposed  by  the  pleader 
to  have  been  rendered  necessary  by  the  special  plea.  The  de- 
murrer to  it  was  not  well  taken. 

The  plaintiff,  having  read  in  evidence  a  part  of  the  deposi- 
tion of  Farrell,  taken  at  the  instance  of  the  defendants,  thereby 
made  it  his  own  testimony  to  the  same  extent  as  if  .he  had 
taken  it. — Jewell  v.  Center,  25  Ala.  498.  The  defendants  were 
entitled  to  read  the  whole;  it  could  not  be  garbled  by  the  plain- 
tiff. But  we  can  not  see  what  injury  could  have  resulted  from 
postponing  the  reading  of  the  whole,  until  the  defendants  were 
introducing  their  own  evidence.  The  reading  of  the  whole  by 
them  was  not  in  the  nature  of  a  cross-examination  of  a  witness 
introduced  by  the  plaintiff ;  and  it  was  a  matter  of  discretion  in 
the  circuit  court  whether  it  should  be  read  while  the  plaintiff 
was  introducing  evidence,  or  deferred  until  the  introduction  of 
evidence  in  defense.    . 

The  exhibition  by  Stewart  of  the  metal,  and  his  declarations  in 
reference  to  it  were  contemporaneous  with  the  sale  and  the 
alleged  false  representation.  They  were  parts  of  the  rc8  gestce, 
taking  the  term  in  its  narrowest  sense.  If  the  recollection  of 
the  witness  was  at  fault  as  to  the  name  given  the  metal,  there 
was  no  impropriety  in  repeating  it  to  him,  and  inquiring,  though 
the  inquii:y  was  in  the  form  of  a  leading  question,  whether  the 
name  repeated  was  the  true  one.  Leading  questions  are  of 
necessity  often  allowed  to  aid  the  memory  of  a  witness  in  re- 
calling names. — 1  Whart.  Ev.  §  501. 

The  statement  of  the  witness  Storey,  that  the  money  loaned 
him  by  the- plaintiff  was  taken  from  an  old  style  Hei'ring  safe, 
was  not  objectionable.  In  describing  such  a  transaction,  a  wit- 
ness will  often  involuntarily  speak  of  time  or  place  as  connected 
with  it. 
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It  is  an  elementary  principle,  that  an  autliority  conferred 
upon  an  agent,  whether  geiieral  or  special,  unless  a  contrary 
intent  is  plainly  inanifested,  includes  the  means  which  are  nee-, 
essary  and  usual  to  execute  it  with  effect. — Story  on  Agency, 
§  60.  An  agent,  "authorized  in  general  terms  to  sell,  is  assumed 
to  have  power  to  take  all  the  usual  steps  to  affect  the  sale;  and 
of  what  is  usual,  the  jurj-  is  to  determine." — Wliart.  on  Agency, 
ji  187.  The  sale  in  the  present  case  was  made  by  an  agent  of 
the  defendants,  who  was  without  express  authority  to  warrant 
the  quality  or  capacity  of  the  safe,  or  to  make  any  other  repre- 
sentation or  warranty,  than  that  it  would  correspond  to  a  printed 
description  with  which  he  was  furnished.  ,  It  was  in  reference 
to  this  view  of  the  case,  that  we  said,  when  it  was  here  at  a 
former  term  :  "  In  the  absence  of  pi'oof  of  express  authority 
to  warrant,  it  was  incumbent  on  the  plaintiff  to  show  a  custom 
in  the  sale  of  safes  to  warrant  them  as  burglar-proof.  Either 
the  express  authority,  or  the  authority  implied  from  such  proven 
custom,  would  constitute  the  act  of  the  agent  the  act  of  the 
principal;  but  the  law  does  not  iniply  the  authority  from  the 
fact  that  Stewart,  who  conducted  the  sale  was  a  general  agent." 
Herring  v.  Sl'aggs,  62  Ala.  186.  The  custom  to  which  we  i-e- 
ferred  was  the  usage  of  sellers  of  safes,  so  well  settled,  notori- 
ous, and  continuous,  as  to  raise  a  fair  presumption,  that  it  was 
known  to  buyer  and  seller,  and  that  sales  were  made  in  reference 
to  it.  Such  a  usage  is  a  fact,  and  is  as  capable  of  proof  as  any 
other  fact.  It  may  be  proved  by  evidence  of  facts  and  intsances 
in  which  it  has  been  acted  upon.  It  is  not  proved,  nor  is  evi- 
dence that  it  was  acted  upon  in  a  few  particular  instances  of 
dealing,  admissible  to  establish  its  existence.  —/^tf.v/<rt  y.  Holland^ 
12  Ala.  513 ;  Aust'dl  v.  Crawford,  7  Ala.  ^35 ;  Smith  v.  liioe, 
56  Ala.  417;  M.  c§  J/.  R.  R.  Co.  v.  Jay,  61  Ala.  247 ;  Adaim 
V.  Otterbaekj  15  How.  (U.  S.)  539;  Berkshire  v.  Proctor,  1 
Cush.  417.  Applying  this  rule  to  the  evidence  which  vas  in- 
troduced to  show  a  usage  prevailing  in  Talladega  for  agents 
offering  safes  for  sale  to  represent  the  (qualities  of  the  safes, 
and  it  ought  not  to  have  been  admitted.  Three  isolated  in- 
stances of  sales  made  in  the  course  of  three  or  four  years  are  not 
sufficient  or  competent  evidence  to  establish  a  usage  of  trade,  by 
which  the  rights  and  liabilities  of  parties  are  to  be  measured 
and  determined,  to  the  exclusion  of  the  known  and  settled 
principles  of  law.  Usages  of  trade  are  not  recognizable,  unless 
they  have  the  essential  elements  of  certainty,  notoriety,  and  con- 
tinuity, bringing  themselves  home  to  the  knowledge  of  those 
who  are  concerned  in  the  trade  or  business  to  which  they  may 
pertain.  The  courts  adiiere  strictly  to  this  principle,  as  essential 
to  a  fair  administration  of  justice.  If  it  were  departed  from, 
uncertainty,  insecurity  in  the  transaction  of  business,  and  in- 
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justice  would  result.  Parties  could  not  know  what  were  their 
rights  or  duties,  if  they  were  to  be  determined  bj  loose  evi- 
dence of  some  merely  local,  indefinite  and  partial  usage.  Evi- 
dence of  a  usage  of  sellers  to  represent  the  qualities  of  safes 
they  sold  or  offered  for  sale,  is  essentially  different  from  the 
usage  it  was  permissible  to  prove  in  this  case — a  usage  to  give 
an  extraordinary  and  hazardous  warranty,  that  the  safe  had 
capacity  to  resist,  for  a  definite  number  of  hours,  the  arts  or 
devices  or  violence  of  burglars.  Representations  or  warranties 
of  the  character  and  quality  of  a  thing  sold'  refer  to  the  thing 
itself,  and  it  inay  be  usual  to  make  or  give  them.  They  have 
generally  no  reference  to  tiie  acts  of  others,  especially  the  un- 
lawful acts  of  criminals;  certainly  not  of  absolute  or  compara- 
tive security  against  such  acts.  It  was  error  to  allow  this  evi- 
dence to  be  submitted  to  the  jury.  And  it  is  a  necessary 
result,  that  the  several  instructions  which  are  based  upon  the 
hypothesis  of  the  existence  of  a  custom  or  usage  in  Talladega, 
for  sellers,  or  the  agents  of  sellers  of  safes  to  warrant  them,  or 
to  make  a  warranty  or  representation  of  the  kind  imputed  to 
the  agent  Stewart,  are  erroneous. 

It  is  an  elementary  doctrine,  that  a  principal  may,  by  ratifi- 
cation, render  himself  liable  for  the  unauthorized  acts  or  decla- 
rations of  his  agent.  And  if  an  agent  to'sell  defrauds  a  buyer 
dealing  with  him,  the  principal,  not  having  authorized  or  par- 
ticipated in  the  wrong,  is  entitled  to  a  rescission  of  the  contract ; 
but  if,  with  knowledge  of  the  wrong,  he  receives  or  retains  the 
purchase-money,  he  can  not  claim  immunity  on  the  ground  that 
It  was  the  unauthorized  act  of  the  agent — Herring  v.  Skaggs, 
62  Ala.  186:  1  Smith's  Lead.  Ca8es'(Tth  Am.  Ed.)  349.  But 
merely  receiving  or  retaining  the  purchase-money  will  not 
operate  a  ratification,  or  involve  the  principal  in  liability  for  the 
fraud  of  the  agent.  Ratification  is  in  the  nature  of  a  contract; 
it  is  the  adoption  of,  and  assent  to  be  bound  by  the  act  of 
another.  There  can  be  no  ratification,  unless  there  is  previous 
knowledge  of  all  the  facts  and  circumstances  attending  the  act 
to  be  ratified. — Story  on  Agency,  §  239.  There  is  a  want  of  all 
evidence  that  the  defendants  had  any  knowledge  or  information 
that  Stewart  had  made  the  representation  which  is  averred  to  be 
false  or  fraudulent,  or  had  given  any  warranty  whatever  as  to 
the  quality  of  the  safe,  until  after  the  commencement  of  this 
suit.  The  instructions  to  the  jury  upon  this  point  may  state  a 
correct  legal  proposition,  but  they  are  without  evidence  to  sup- 
port them ;  they  are  abstract.  It  is  a  rule  of  this  court,  that  an 
abstract  charge,  asserting  a  correct  proposition  of  law,  is  not  an 
error  for  which  a  judgment  will  be  reversed,  unless  we  are 
reasonahly  convinced  that  it  must  have  misled  the  jury. — Toions 
V.  Riddle,  2  Ala.  694 ;  Partridge  v.  Forsyth,  29  Ala.  200  ; 


456  SUPREME  COURT  [Dec.  Term, 

[Clark,  Adm'r,  v.  Guard.] 

JRussell  V.  Enoin,  38  Ala.  44.  There  can  be  no  doubt  that  the 
jury  were  misled  by  the  instruction  to  which  we  have  referred  ; 
the  verdict  is  convincing. 

The  judgment  is  reversed  and  the  cause  remanded. 


'   Clark,  Adm'r,  v.  Guard. 

Settlement  of  Insolvent  Estate. 

1.  Appeal  by  creditor  from  setthment  of  insolvent  estate;  supersedeas 
not  required  or  authorized. — A  creditor  of  an  insolvent  estate,  whose 
claim  has  been  disallowed  on  final  settlement  in  the  prol)ate  court,  is  not 
required,  or  authorizi^d,  on  appeal  to  this  court,  to  supersede  the  decrees 
in  favor  of  other  creditors;  but,  under  the  statute  (Code,  1876,  §  2578), 
the  administrator  should,  on  motion,  be  allowed  to  retain  and  reserve 
"  a  ratable  proportion  "  of  the  moneys  in  his  hands  for  the  payment  of 
such  claim. 

•2.  Same;  when  appealing  creditor  not  barred  on  remandment  of  cause. 
In  such  case,  decrees  rendered  against  the  administrator  in  favor  of 
creditors  whose  claims  were  allowed,  distributing  the  entire  fund  in  the 
hands  of  the  administrator,  and  payment  thereof  by  him  jwnding  the 
appeal,  without  moving  for  an  order  to  allow  him  to  retain  funds  in  his 
hands  to  i>ay  the  claim  of  the  appealing  creditor  in  the  event  he  is  suc- 
cessful, will  not  bar  such  creditor  from  proving  his  claim,  and  obtaining 
a  decree  thereon  against  the  administrator,  on  settlement  made  after  a 
reversal  of  the  decree  rendered  against  him  on  the  first  settlement,  and 
&  remandment  of  the  cause. 

3.  Same;  when  ap])ealing  creditor  not  required  to  proceed  against  other 
creditors. — The  admmistrator,  in  such  case,  can  not  compel  the  appealing 
creditor  to  proceed  against  the  creditors  who?e  decrees  were  paid  by  the 
administrator,  under  the  provisions  of  section  2585  of  the  Code  of  1870. 

4.  Final  settlement  of  insolvent  estate;  vhen  e.rception  to  creditor's 
claim  insufficient. — An  exception  by  one  creditor  to  the  claim  of  another, 
on  final  settlement  of  an  insolvent  estate  in  the  prol)ate  court,  setting  uj) 
the  statute  of  limitations  of  three  years,  without  averring  that  the  con- 
tested claim  is  an  open  account,  is  insufficient. 

5.  Same;  allowance  of  costs  and  attortiei/'s  fees  to  administrator. 
Under  the  facts  of  this  case,  it  was  held  that  reasonable  attorney's  fees 
and  costs,  lx)th  in  the  probate  court,  and  in  this  court;  on  appeal  by  a 
creditor  whose  claim  was  contesteil  an<l  disallowed,  on  the  settlement  of 
an  insolvent  estate,  shouM  bo  allowed  to  the  administrator,  although,  on 
the  appeal,  the  decree  of  the  probate  court  was  reversed  and  the  cause 
remandetl. 

6.  Same;  when  attorney' s  fees  should  iiot  be  allowed. — Attorney's  fees 
should  not  be  allowed  to  an  administrator  on  the  final  settlement  of  an 
insolvent  estate,  for  filing  a  petition  for  allotment  of  dower  to  the  widow, 
when,  not  being  nresseil,  it  failed,  on  the  death  of  the  widow,  and  if  it 
had  lieen  pressea  with  reasonable  diligence,  dower  could  have  Ijeen 
allotted  in  time  to  secure  a  lease  of  the  premises  for  the  next  succeeding 
year.  | 

7.  Same;  when  administrator  chargeable  with  rents. — But,  m  such  case, 
he  is  chargeable  with  the  n-nts,  the  loss  of  which  resulted  from  the 
failure  to  have  dower  assigned. 
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8.  Same;  when  administrator  not  chargeable  with  interest. — Held,  under 
the  facts  of  this  case,  that  the  administrator  was  not  chargeable  with 
interest  as  damages  for. delay  in  making  tinal  settlement  and  distribution. 

Appeal  from  Greene  Probate  Court. 

Tried  before  Hon.  W.  C.  Olivkk. 

In  the  matter  of  the  linal  settlement  of  Thomas  C.  Clark, 
as  the  administrator  of  the  estate  of  Benjamin  W.  Hale,  de- 
ceased. 

The  estate  of  the  said  Benjamin  W.  Halo,  deceased,  having 
been  declared  insolvent,  a  final  settlement  thereof  by  Thomas 
C.  Clark,  the  administrator,  was  had  in  said  court,  on  the  20th 
June,  1879,  when  claims  of  creditors  were  passed  on,  and  de- 
crees entered  in  favor  of  the  creditors  whose  claims  were 
allowed.  On  that  settlement  a  claim  in  favor  of  Andrew  J. 
Guard,  who  claimed  to  be  a  creditor,  was  disallowed  and 
rejected.  From  that  decree  he  appealed  to  this  court;  and  on 
that  appeal  the  decree  of  the  probate  court  was  reversed,  and 
the  cause  remanded. — See  Guard  v.  HaWs  Adm''9\  64  Ala. 
479.  After  the  cmise  was  remanded,  a  settlement  of  the  estate 
was  again  made,  whereon  bills  of  exceptions  were  signed  and 
sealed  in  favor  of  both  the  said  Guard  and  the  said  Clark ;  and 
both  of  them  prosecuted  appeals  to  this  court  from  the  decree 
rendered  thereon  ;  and  errors  are  here  separately  assigned  by 
them. 

As  shown  by  the  bill  of  exceptions  taken  by  the  adminis- 
trator, he  "  objected  to  going  into  any  settlement  of  the  estate, 
on  the  grounds  that,  on  the  former  settlement  of  this  estate  in 
this  probate  court,  distribution  was  made  of  all  the  assets  to 
different  creditors,  and  decrees  rendered  respectively  in  favor 
of  said  creditors;  that  said  decrees  were  not  superseded  when 
an  appeal  was  taken  from  said  former  settlement  by  said  A.  J. 
Guard,  and  that  no  order  was  made  on  the  former  settlement, 
allowing  this  administrator  to  retain  in  his  hands  A.  J.  Guard's 
proportionate  share  of  the  money  in  the  administrator's  hands, 
to  aM'ait  the  decision  of  the  contest  of  said  claim  ;  and  that 
the  administrator,  prior  to  the  reversal  by  the  Supreme  Court 
of  the  decree  rendered  on  the  former  settlement,  and  on  the 
demand  of  the  respective  creditors  in  whose  favor  the  decrees 
were  rendered,  fully  settled  and  paid  to  each  of  said  creditors 
the  amount  decreed  to  them  on  said  settlement."  And  in  sup- 
port of  his  objection  he  offered  to  prove  the  facts  on  which  it  was 
based;  but  tlie  court,  holding  that  "under  the  decision  of  the 
Supreme  Court  in  this  cause,  the  decree  of  this  court  was 'null 
and  void,  and  that  it  was  the  duty  of  the  probate  court  to  re- 
state said  account,  as  if  no  settlement  had  been  made,"  over- 
ruled the  administrator's  objection,  and  he  excepted.  The 
administrator  then  objected  "to  the  court  passing  on  the  items 
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of  debit  and  credit  contained  in  the  account  on  former  settle- 
ment, and  which  were  allowed  and  passed  on  by  the  probate 
court  on  said  former  settlement,  and  not  excepted  to  ;"  but  the 
court  overruled  the  objection,  and  the  administrator  excepted. 
The  said  (ruard  also  filed  exceptions  to  several  claims  filed 
against  said  estate,  and  which  had  been  allowed  to  creditors  on 
former  settlement ;  and  his  exceptions  were  sustained,  the 
claims  disallowed,  and  the  administrator  duly  excepted.  The 
facts  touching  these  exceptions  are  sufficiently  stated  in  the 
•opinion.  He  also  objected  to  the  allowance  of  credit  to  the 
administrator  for  amount  (shown  to  be  reasonable)  paid  by  the 
latter  to  his  attorney  for  representing  liitn  on  former  settle- 
ment;  and  the  objection  was  sustained,  and  the  administrator 
excepted.  The  administrator  moved  to  be  allowed  as  credits 
(1)  amount  paid  by  him  to  his  attorney  for  representing  him 
on  the  former  appeal  taken  by  Guard  ;  (2)  amount  of  costs  of 
this  court  on  that  appeal ;  and  (3)  amount  of  costs  of  probate 
court  for  transcript  on  that  appeal ;  all  of  which  he  had  paid. 
On  objection  by  Guard,  the  court  refused  to  allow  these  several 
motions,  and  the  adiuinistrator  duly  excepted. 

From  the  bill  of  exceptions  taken  by  the  said  Guard  it  ap- 
pears, that  the  said  decedent  died  in  February,  1871,  and  that 
the  administrator  was  appointed  on  tth  August,  1871 ;  that  in 
July,  1873,  the  administrator  filed  a  petition  to  set  apart  dower 
to  the  decedent's  widow,  but  the  widow  died  in  the  spring  of 
1874,  befqre  his  petition  was  acted  on;  that  the  only  lands  of 
which  the  decedent  died  seized  and  possessed  were  lands  on 
which  he  resided  at  tlie  time  of  his  death;  that  in  June,  1876, 
on  a  petition  filed  in  March,  1876,  these  lands  were  allotted  as  a 
homestead  to  the  decedent's*  minor  child,  and  the  estate  was 
thereby  rendered  insolvent;  and  that  Guard's  claim,  consti- 
tuting more  than  one-third  of  the  indebtedness  of  the  estate, 
was  not  })resented  to  the  administrator,  or  filed  against  the 
estate,  until  December  14th,  1817.  Guard  objected  to  the 
allowance  of  a  credit  claimed  by  the  administrator  for  an 
amount  paid  attorneys  for  services  rendered  on  the  petition  to 
have  dower  assigned  to  the  widow  ;  but  his  objection  was  over- 
ruled, the  credit  allowed  as  claimed,  and  he  excepted.  The 
said  Guard  also  moved  to  charge  the  administrator  with  two- 
thirds  of  the  value  of  the  rent. of  said  lands  for  the  year  1873, 
and  with  the  full  value  of  the  rent  thereof  for  the  year  1874. 
These  motions  were  overruled,  and  said  Guard  duly  excepted. 
It  appears  that  the  administrator  charged  himself  with  the  rent 
of  said  land  for  the  year  187;").  It  further  appears  from  said 
bill  of  exceptions,  that  the  year  before  the  decedent's  death, 
he  and  certain  laborers  made  a  crop  of  cotton  of  sixteen  bales, 
"as  tenants  in  common,  the  laborers  being  entitled  to  one-third  ; 
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that  the  cotton  lay  in  the  seed  until  the  administrator  was 
appointed,  and  he  then  made  a  contract  with  Mayes  tfe  McAl- 
pine  to  haul  the  cotton  to  the  gin.  and  to  hanl  it  to  the  depot, 
and  agreed  to  pay,  and  did  pay  them  the  amount"  of  $48.75 ; 
and  that  the  administrator  sold  the  cotton,  and  afterwards 
settled  with  the  laborers,  and  paid  them  their  one-third  of  the 
proceeds,  without  reserving  their  part  of  the  said  sum  of  §48.75, 
paid  out  for  hauling.  On  the  settlement  Guard  objected  to 
the  allowance  of  one-third  of  said  amount ;  but  the  court  over- 
ruled his  objection,  and  allowed  said  amount  in  ful  ,  and  he 
excepted.  It  further  appears  that  the  procieds  of  this  cotton 
were  collected  by  the  administrator  on  1st  January,  1872;  that 
from  June  to  November,  1872,  he  paid  out  for  said  estate 
about  $145;  and  that  on  18th  July,  1872,  he  loaned  out  about 
$350  of  the  moneys  of  said  estate,  and  he  charged  himself 
with  interest  thereon  until  1st  March,  1875,  which  was  the 
only  interest  charged  against  him  on  said  settlement ;  and  that 
the  proceeds  of  said  cotton,  said  interest,  and  rent  of  the  lands 
for  the  year  1875,  constituted  the  only  items  of  debit  with 
which  he  had  charged  himself  in  his  account.  The  adminis- 
trator tiled  the  statutory  aiiidavit,  denying  the  use  of  the  funds 
of"  the  estate  for  his  benefit  or  profit.  The  said  Guard  moved 
to  charge  the  administrator  with  additional  interest,  on  the 
ground  that  he  unreasonably  delayed  the  settlement  of  the 
estate.  This  motion  the  court  overruled,  and  Guard  excepted. 
In  this  court,  the  said  parties  assign  the  adverse  rulings 
noted  above  as  error. 

Clakk  &  McQueen  and  T.  W.  Colemax,  for  appellant 
Clark. 

Head  &  Butler,  contra. 

STOXE,  J. — We  can  not  agree  with  the  administrator,  that 
the  final  settlement  of  this  estate  in  June,  1879,  and  the  pay- 
ment by  him  of  the  decrees  therein  rendered,  are  a  bar  to  the 
later  settlement,  from  which  the  present  appeal  is  prosecuted. 
It  was  no  part  of  Guard's  duty  to  supersede  the  decrees  in 
favor  of  other  creditors,  rendered  on  the  first  settlement.  That 
was  a  matter  which  did  not  concern  him,  and  to  which  he  was 
not  a  part}'.  We  have  no  statutory  provision  authorizing  a 
supersedeas  by  one  creditor,  whose  claim  has  been  disallowed, 
of  decrees  rendered  in  favor  of  other  creditors,  whose  claims 
have  been  allowed.  Section  2578  of  the  Code  of  1876  pro- 
vides for  such  a  case.  When,  on  final  or  partial  settlement  of 
an  insolvent  estate,  litigation  is  still  pending,  and  remains  un- 
decided, over  a  contested  claim  against  the  estate,  distribution 
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or  disbursement  should  not  be  made  of  the  entire  assets,  until 
tlie  contention  over  such  claim  is  finally  settled.  If  the  claim 
is  disallowed  in  the  court  below,  and  &n  appeal  is  claimed,  then 
the  administrator  should,  on  motion,  be  allowed  to  retain  and 
reserve  "in  his  own  hands  a  ratable  proportion  of  such  moneys 
for  such  [claim  or]  claims  as  may  be  then  .contested  and  un- 
decided." A  decree  of  disbursement  should  never  be  so  made, 
as  to  compel  the  administrator  to  pay  out  money,  which  he  is 
liable,  under  pending  litigation,  to  pay  again,  and  to  another. 
When  such  questions  arise,  the  settlement  is  not  properly  a  final 
one.  It  should  be  so  far  made  partial,  that  there  will  be 
left  in  the  hands  of  the  administrator  a  sufKcient  fund  to  meet 
the  liability,  rendered  contingent  by  the  continuing  litigation. 
Yet,  in  such  case,  the  probate  court  is  not  put  in  fault,  unless 
the  administrator  move  therefor. 

It  is  contended  for  the  administrator  that  Guard  should  not 
have  had  a  decree  against  him,  but  should  have  been  left  to  his 
suits  against  other  creditors,  who.  have  been  paid  more  than 
their  several  shares  as  shown  by  tiie  re-distribution.  Section 
2585  of  the  Code  is  relied  on  in  support  of  this  position.  We 
do  no.t  so  understand  that  section.     Section  2568  of  the  Code 

f)rovides  that  any  claim  against  an  insolvent  estate,  to  be  al- 
owed,  must  be  tiled  within  nine  months  after  such  declaration, 
or  after  the  same  accrues.  Some  claims  do  not,  from  their 
very  nature,  accrue  until  more  than  nine  months  after  the  dec- 
laration of  insolvency.  Security  debts  paid  after  that  time  are 
of  this  class.  If  such  claims  are  presented  after  final  settle- 
ment and  distribution,  there  will  liave  been  left  nothing  in  the 
hands  of  the  administrator  with  whicii  to  pay  them,  and  hence, 
no  decree  for  payment  can  be  rendered  against  him.  Such 
creditors  can  have  no  recourse,  save  that  provided  by  section 
2585.-  We  need  not,  and  do  not  decide  whether  Guard  can  re- 
sort to  the  remedy  provided  by  section  2585.  All  we  decide 
now  is,  that  the  administrator  can  not  compel  him  to  do  so. 
Tills,  for  the  reasons  stated  in  tiie  first  paragraph  of  this 
opinion.  The  first  final  decree — that  of  1879 — has  been  re- 
versed and  annulled  by  this  court,  and  it  now  stands  for 
naught. — Guard  v.  JIale,  64  Ala.  479  ;  Sheltmi  v.  Carpenter^ 
«(>  Ala.  201,  212. 

The  creditor,  Guard,  filed  exceptions  to  most  of  the  claims, 
except  his  own.  His  exceptions  were,  "1 — that  the  same  is 
not  a  just  claim  against  said  estate  ;  2— the  said  claim  is  barred 
by  the  statute  of  limitations  of  three  years."  The  judge  of 
probate  sustained  the  second  of  the  exceptions,  and  disallowed 
several  of  the  claims  on  that  ground.  In  the  state  in  which 
this  record  is  presented,  it  was  necessary  for  the  administrator 
to  make  proof  of  the  justness  of  the  claims,  which  were  in  the 
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shape  of  accounts.  Ex  parte  affidavits  were  not  sufficient,  if 
objected  to.  But  there  is  another  reason  why  tlie  probate 
court  erred  in  disallowing  these  claims.  The  three  years  limi- 
tation is  a  bar  only  to  open  accounts,  and  a  plea  of  the  statute 
of  limitations  of  three  years  is  not  good,  unless  it  avers  the 
claim  is  an  open  account. — Code  of  1876,  §  3229 ;  2  Brick. 
Dig.  §§  128  to  129.  The  exception  fails  to  aver  the  claims 
were  open  accounts,  and  it  is  therefore  insufficient.  This  ex- 
ception should  have  been  disallowed.  We  may  add  that  it 
does  not  affirmatively  appear  that  any  of  the  claims  were  what 
the  law  terms  open  accounts,  while  some  of  them,  if  not  all, 
bear  evidence  of  not  being  open  accounts. 

Reasonable  attorney's  fees,  and  costs,  both  in  the  court  below 
and  in  this  court,  should  be  allowed  the  administrator.  This 
applies  alike  to  the  former  and  the  present  settlements. 

The  charge  for  filing  the  petition  for  the  allotment  of 
dower  should  not  have  been  allowed.  That  petition  was  al- 
lowed to  fail,  because  it  was  not  pressed.  If  it  had  been  prose- 
cuted with  reasonable  diligence,  dower  could  have  been  allotted 
in  time  to  secure  a  lease  of  the  premises  for  the  next  succeed- 
ing year.  The  failure  to  prosecute  the  petition  left  the  service 
without  protit  to  the  estate. — Mundin  v.  Bailey,  70  Ala.  63. 
For  the  same  reason,  the  administrator  should  have  been  charged 
with  two-thirds  of  the  rent  for  1874,  as  the  failure  to  realize  it 
was  the  result  of  the  failure  to  have  dower  allotted. 

There  does  not  appear  any  reason  why  the  administrator 
should  not  be  charged  with  one-third  of  the  sum  paid  for  haul- 
ing, ginning  and  packing  tine  cotton.  From  any  thing  shown 
in  the  record,  he  could  ^nd  should  have  retained  that  sum  out 
of  the  third  allotted  to  the  laborers. 

We  tind  nothing  in  this  record  to  require  or  justify  any 
greater  charge  of  interest  against  the  administrator,  than  was 
adjudged  by  the  probate  court.  The  case  is,  in  many  respects, 
peculiar. 

There  must  be  a  reversal  on  the  assignments  of  error  by  each 
party.  Let  the  costs  of  the  transcript  be  divided  between  the 
two  appellees. 

Reversed  and  remanded. 
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W^eems  v.  Weems, 

BiU  in  Equity  to  enjoin  Judgment  at  Law. 

1.  Injunction;  dusolution  of  on  denials  in  answer. — As  a  general  rule, 
subject  to  some  exceptions,  an  injunction  should  be  dissolved,  when  the 
answer  contains  a  full,  explicit  and  complete  denial  of  the  allegations  on 
which  the  equity  of  the  bill  rests. 

2.  Defense  of  suit  against  guardian  of  non  coynpos  mentis;  negligence  of 
guardian  imputable  to  tvard. — When  a  person  nas  been  declared  no7i 
compos  mentis,  his  guardian  may  be  sued  upon  any  contract,  tort,  de- 
fault, or  miscarriage,  made,  done,  or  suffered  before  he  was  so  declared  ; 
and  when  such  suit  is  defended  by  his  guardian,  the  negligence  of  the 
guardian,  or  his  attorney,  is,  to  some  extent  at  least,  imputable  to  the 
ward,  as  that  of  trustee  is  often  visited  upon  the  cestui  que  trust. 

3.  Injunction  against  judgment  at  law;  when  properly  dissolved  on 
denials  in  answer. — Where  a  bill  in  equity  seeks  to  enjoin  a  judgment  at 
law  on  (iefenses  which  could  have  been  ma<le  in  the  court  of  law,  no  re- 
lief can  be  obtained  without  averring  and  proving  (1)  that  the  complain- 
ant has  a  good  and  meritorious  defense  to  the  entire  cause  of  action,  or 
to  so  much  thereof  as  he  proposes  by  his  bill  to  litigate;  (2)  that  his 
failure  to  defend  at  law  was  not  attributable  to  his  own  omission,  neglect 
or  fault ;  and  (3)  that  such  failure  was  attributable  to  fraud,  surprise,  ac- 
cident, or  .some  act  of  his  adversary;  and  an  injunction  issued  on  the 
filing  of  such  bill  should  be  dissolved,  when,  by  answer,  these  facts  are 
denied. 

Api'e.vl  from  Cherokee  Chancery  Court. 

Heard  before  Hon.  N,  S.  Graham. 

This  was  a  bill  in  equity  by  Joel  Weems,  Moses  \V.  Mad- 
dux and  James  II.  Savage  against  Asa  Weems,  seeking  to  en- 
join a  judgment  at  law  obtained  by  Asa  Weems  against  Joel 
Weems,  and  an  execution  issued  against  the  said  Joel,  and  Moses 
W.  Maddux  and  James  H.  Savage,  as  sureties  on  a  supersedeas 
bond,  executed  for  the  purpose  of  an  appeal  from  said  judg- 
ment to  this  court,  on  attirmance  here  of  said  judgment.  Ac- 
cording to  the  averments  of  the  bill,  the  mind  of  Joel  Weems 
having  become  "disordered  and  deranged,"  he  was,  on  15th 
January,  1876.  by  decree  of  the  probate  court  of  said  county, 
based  on  a  petition  tiled  by  Asa  Weems,  his  son,  adjudged  and 
declared  a  "lunatic  or  fio7i  co/rwos  mentis  f  and  he  was  sent  to 
the  Lunatic  Assylum  of  this  State,  where  he  remained  until 
about  1st  April,  1876,  when  he  was  discharged  on  the  ground 
that  he  had  been  restored  to  sanity.  Moses  W.  Maddux  was 
appointed  guardian  of  said  Joel.  On  26th  October,  1878,  the 
said  Joel  "was  arrested  bv  Moses  W.  Maddux  and  others  on  a 
charge  of  lunacy,  and  he  has,  since  said  date,  been  under  the 
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control  of  the  snid  Moses  W.  Maddux,  in  Cherokee  county, 
Alabama ;  and  orators  aver  that  said  Joel  occasionally  has  lucid 
intervals,  and  is  now  in  the  enjoyment  of  one  of  those  lucid 
intervals."  On  2d  April,  1879,  said  Asa  instituted  a  suit  in 
the  Circuit  Court  of  Cherokee  county  against  the  said  Joel, 
based  on  an  account  for  goods,  wares  and  merchandise  sold, 
and  money  had  and  received;  and  on  27th  February,  1880, 
he  recovered  the  judgment  here  sought  to  be  enjoined.  When 
that  cause  was  called  for  trial,  on  motion  of  the  said  Asa,  and 
on  proof  to  the  court  that  said  Joel  was  then  a  lunatic,  the 
circuit  court  appointed  two  attorneys  to  represent  the  said  Joel. 
At  the  time  of  the  service  of  the  summons  and  complaint  in 
that  cause,  and  at  the  time  of  the  trial,  the  said  Joel  was  a 
raving  maniac,  under  strick  guard,  and  mentally  incapable  of 
attending  to  the  defense  of  the  suit,  or  of  advising  others  in 
reference  thereto.  From  the  judgment  rendered  in  said  suit, 
an  appeal  was  taken  to  this  court  "for  said  Joel  by  his  at- 
torneys,'' and  said  judgment  was  superseded  by  execution  of 
the  1)ond  required  by  the  statute  in  such  cases,  by  Moses  W. 
Maddux,  guardian,  and  the  said  Maddux,  individually,  and 
James  H.  Savage,  as  sureties.  On  the  appeal,  the  judgment 
of  the  circuit  court  was  affirmed  on  account  of  a  defect  in  the 
bill  of  exceptions,  the  merits  not  having  been  considered  ;  and 
afterwards  the  execution  sought  to  be  enjoined  was  issued. 
Relief  against  the  judgment  is  sought  on  the  grounds,  that  the 
said  Joel  owed  the  said  Asa  nothing ;  that  the  judgment  was 
obtained  by  and  through  the  false  and  fraudulent  testimony  of 
the  said  Asa,  which  is  set  out  in  great  detail ;  and  that  by  reason 
of  surprise,  the  attorneys  were  not  prepared  to  show  the  true 
character  of  said  testimony.  The  bill  also,  by  averments  of 
facts  and  circumstances  not  necessary  to  be  here  stated,  seeks 
to  exculpate  the  guardian  of  the  said  Joel  from  fault  or  negli- 
.gence  touching  the  defense  of  said  suit.  Recently  discovered 
eviden(!e  is  also  averred,  by  which  the  falsity  of  the  said  Asa's 
claim  could  be  shown.    • 

The  defendant  answered  the  bill  under  oath,  and  incorporated 
therein  a  demurrer,  assigning  numerous  grounds ;  and  there- 
upon he  moved  for  a  dissolution  of  an  injunction  issued  on  the 
filing  of  the  bill,  on  the  denials  contained  in  his  answer,  on  the 
demurrer,  and  on  the  want  of  equity  in  the  bill.  The  denials  . 
in  the  answer  are  sufficiently  indicated  in  the  opinion.  The 
chancellor,  being  of  opinion  that  "  the  material  averments  of 
the  bill  are  denied  by  the  sworn  answer  of  the  defendant," 
caused  a  decree  to  be  entered,  dissolving  the  injunction  ;  and 
that  decree  is  here  assigned  as  error.  ' 
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Cloiton,  Herbert  &  Chambers  and  Savage  &  Daniel,  for 
appellants. 

Watts  &  Sons,  contra. 

SOMERVILLE,  J. — This  appeal  is  from  an  interlocutory 
decree  of  the  chancellor,  dissolving  an  injunction  which  was 
procured  to  enjoin  a  judgment  at  law,  rendered  in  favor  of  the 
appellee  against  Joel  Weems,  one  of  the  appellants,  a  non 
compos^  who  defended  by  his  guardian. 

An  injunction  may  be  dissolved,  either  because  the  answer 
denies  the  facts  on  which  the  equity  of  the  bill  rests,  or  because 
the  hill  is  wanting  in  equity^  assuming  all  the  facts  alleged  to 
be  true. — Miller  v.  Bates,  35  Ala.  580 ;  Bishop  v.  Wood,  5{> 
Ala.  253.  The  chancellor  does  not  seem  to  have  considered 
the  equity  of  the  bill,  but  places  his  ruling  upon  the  denials  of 
the  answer  alone. 

The  principle  governing  in  such  cases  is,  that  where  the 
answer  contains  a  fnll,  explicit  and  complete  denial  of  the  alle- 
gations on  which  the  equity  of  the  bill  rests,  the  injunction 
should  generally  be  dissolved. — Bisfwp  v.  Wood,  59  Ala.  253 ; 
Saunders  v.  Cavett,  38  Ala.  51  ;  Mallory  v.  Jfatloek,  10  AlA. 
595  ;  1  Brick.  Dig.  677,  §  5-1:8.  There  are  exceptional  cases 
in  which,  however,  this  rule  is  not  applied, — Cliamhers  v.  The 
Ala.  Iron  Co.,  67  Ala.  353  ;  Miller  v.  Bates,  35  Ala.  580 ; 
Rembert  v.  Brown,  Yl  Ala.  667. 

The  decree  of  the  chancellor  in  this  case  is  undoubtedly 
correct.  The  answer  of  the  respondent  denies,  unequivocally 
and  explicitly,  every  everment  in  the  bill  tending  to  impute 
fraud  in  the  procurement  of  the  judgment  sought  to  be  en- 
joined, and  every  allegation  of  fac1>  assailing  the  justness  or 
correctness  of  the  demand  on  which  the  judgment  was  based, 
or  even  bringing  in  (question  the  fairness  of  the  trial,  or  the 
truthfulness  of  the  testimony' rendered.  There  is  a  complete 
denial  also  of  the  facts  alleged  in  support  of  the  averment  of 
surprise,  as  well  as  of  those  allegations  made  with  the  view  of 
exculpating  the  complainant's  guardian  irom  faidt  or  negligence 
in  having  failed  to  make  defense  of  the  suit  at  law.  Although 
the  complainant  was  a  person  of  unsound  mind,  his  guardian 
could  be  lawfully  sued  for  any  contract,  tort,  default  or  mis- 
carriage of  himself,  as  a  legal  ward,  which  was  made,  done  or 
suffered  before  such  ward  was  placed  under  guardianship. 
Code,  1876,  §  2795.  The  negligence  of  the  guardian,  or  his 
attorneys,  must,  therefore,  to  a  certain  extent  at  least,  be  imputed 
to  the  ward,  as  that  of  the  trustee  is  often  visited  upon  the 
cestui  que  trust. — Broda  v.  OreenwaM,  66  Ala.  538. 

The  defense  sought  to  be  set  up  in  the  bill  against  the  judg- 
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ment  of  the  appellee  could  clearly  have  been  made  in  a  court 
of  law,  and  where  this  is  the  case,  no  complainant  can  obtain 
relief  in  equity  without  averring  and  proving  three  states  of 
fact :  (1)  That  lie  has  a  good  and  meritorious  defense  to  the 
entire  cause  of  action,  or  to  so  much  of  it  as  he  proposes  by 
his  bill  to  litigate ;  (2)  that  his  failure  to  defend  at  law  was  not 
attributable  to  his  own  omission,  neglect  or  fault ;  (3)  that  it 
was  attributable  to  fraud,  surprise,  accident,  or  some  act  of  his 
adversary.— Zr«w'  v.  Lowe,  19  Ala.  22-i;  Collier  v.  Folk,  66 
Ala.  223 ;  Norman  v.  Bums,  67  Ala.  248 ;  James  v.  James, 
55  Ala.  525  ;  1  Brick.  Di^.  666,  §  .376.  It  is  obvious  that  the 
denials  of  the  answer  in  trie  present  case  go  to  these  three  vital 
points  in  the  case  made  by  the  bill ;  and  this  was  sufficient  to 
justify  the  dissolution  of  the  pending  injunction. 
The  decree  of  the  chancellor  must  be  affirmed. 


Denniston  v.  Alabama  Gold  Life  Insur- 
ance Company. 

Bill  in  Eqidty  far  Foreclosure  of  Mortgage. 

1.  Equitable  separate  estate;  when  deed  does  not  create. — A  deed  con- 
veying land  jointly  to  husband  and  wife  and  to  "  their  heirs  and  assigns, 
to  their  own  use  and  behoof,  in  fee  simple,"  does  not  make  the  wife's 
interest  in  and  to  the  lot  her  equitable  separate  estate. 

2.  Bill  in  equity  by  corporation;  averment  of  corporate  po^vers . — While, 
in  a  bill  in  equity  by  a  corporation,  it  is  not  necessary  to  set  out  the 
whole  charter,  it  is  safer  to  state,  as  fact,  enough  of  the  charter  to  show^ 
the  business  proposed  to  be  engaged  in ;  "and  if  the  power  claimed  be 
not  implied  in  the  name  and  purpose  of  the  corporation,  it  would  be  well 
to  state,  as  fact,  the  language  of  the  charter  under  which  the  right  is 
asserted. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaham. 

The  bill  in  this  cause  was  tiled  on  31st  October,  1877,  by  the 
"Alabama  Gold  Life  Insurance  Company,  a  corporation  by  the 
laws  of  the  State  of  Alabama,"  against  Edward  and  Josephine 
Denniston,  seeking  the  foreclosure  of  a  mortgage  executed  by 
the  defendants  to  the  "Alabama  Gold  Life  Insurance  Com- 
pany," on  three  several  lots  of  land  in  the  city  of  Opelika,  to 
secure  the  payment  of  a  note  made  by  the  defendants,  and  pay- 
able to  the  "Alabama  Gold  Life  Insurance  Corapan3\"  Copies  of 
the  note  and  mortgage  are  exhibited  with  the  bill ;  and  neither 
of  thein  recites  the  consideration  of  the  note,  or  that  said  com- 
30 
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pany  is  a  corporation.  In  the  bill,  as  originally  filed,  the  con- 
sideration of  the  note  is  not  averred ;  and  tlie  only  averment 
contained  therein,  touching  the  corporate  existence  or  powers 
of  the  company,  is  in  the  opening  sentence  of  the  bill,  after 
the  address,  as  copied  above.  Nor  does  the  bill,  as  originally 
filed,  aver  that  the  defendants  were  man  and  wife,  or  what 
interest  or  title  they  or  either  of  them  had  in  the  land  con- 
veyed. The  mortgage,  however,  recites  that  they  were  man 
and  wife.  The  court  having  sustained  a  demurrer  to  the  bill, 
interposed  by  both  defendants,  on  the  ground  that  the  bill 
failed  to  aver  the  incorporation  of  the  complainant,  and  its 
power  to  take  and  hold  the  note  and  mortgage,  the  bill  was 
amended  by  adding  an  averment  thereto,  in  substance,  that  the 
complainant  was  a  private  corporation,  organized  under  the 
general  statutes  of  Alabama,  -and  by  said  statutes,  and  its 
charter  thereunder,  authorized  to  insure  human  life  against 
loss,  and  to  loan  money,  discount  notes,  "  and  generally  to  do 
all  things  necessary,  or  incidental  to  its  main  business  of 
insuring  lives ;"  and  that  in  its  organization,  there  was  a  com- 
pliance with  all  the  statutory  recpiirements.  To  the  bill  as 
amended  the  defendants  also  demurred  qn  the  grounds,  in  sub- 
stance, among  others,  (1)  that  the  bill  failed  to-  show  that  the 
complainant  was  authorized  to  take  and  hold  the  note  and 
mortgage,  and  (2)  that  the  copy  of  the  mortgage  exhibited 
with  the  bill  showed  tliat  Josephine  Denniston  was  a  married 
woman,  and  no  facts  are  alleged  authorizing  a  suit  against  her. 
The  demurrer  to  the  bill  as  amended  was,  in  1879,  overruled; 
and  thereupon  the  defendants  answered  ;  the  said  Josephine 
Denniston  setting  up  her  coverture,  and  averring  that  the  lands 
described  in  the  mortgage  belonged  to  her  as  her  statutory 
separate  estate.  At  the  March  term,  1882,  of  said  court,  the 
cause  was  submitted  for  decree  on  pleadings  and  proof ;  and  at 
the  same  term  the  chancellor  filed  an  opinion,  refusing  to 
render  a  decree  in  the  cause,  on  the  ground  that  both  bill  and 
answer  were  defective  in  their  averments  as  to  the  cliaracter 
of  the  estate  wliich  Mrs.  Denniston  had  in  the  land  described 
in  the  mortgage;  and  returning  "the  file  into  court  for  such 
course  as  the  parties  may  deem  best  or  necessary  to  protect 
their  respective  interests."  Thereupon  the  complainant  again 
amended  the  bill  by  averring,  (1)  that  of  one  of  the  lots  con- 
veyed by  the  mortgage,  describing  it,  "  the  defendants  M'ere 
jointly  seized  in  moieties,  under  a  deed  executed  March  9th, 
1871,  by  D.  B.  Preston  and  wife,  in  and  by  which  it  was  con- 
veyed to  said  respondents,  and  their  heirs  and  assigns,  to  their 
own  use  and  belKK)f  in  fee  siiiiple;"  (2)  that  in  another  of  the 
lots  conveyed  by  the  mortgage,  describing  it,  Mrs.  Denniston 
"  had  no  interest,  except  a  possible  right  of  dower ;"  and  (3)  that 
Vol,  lxxiii. 
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she  owned  a  moiety  of  the  other  lot  conveyed  by  the  mortgage  as 
her  statutory  separate  estate,  as  to  which  no  relief  was  sought 
against  her.  The  defendants  demurred  to  the  bill  as  thus 
amended,  insisting  (1)  that  the  bill  as  amended  fails  to  show 
that  the  complainant  had  any  power  to  take  and  hold  the  note 
and  mortgage  described  in  the  bill ;  and  (2)  that  the  bill  shows 
that  Mrs.  Denniston  held  and  owned  the  interests  in  the  land 
averred  by  the  bill  to  be  in  her,  as  her  statutory,  and  not  her 
equitable  separate  estate. 

The  chancellor  overruled  the  demurrer  to  the  bill  as  last 
amended  ;  and  that  decree  is  here  made  the  basis  of  the  assign- 
ments of  error.  A  motion  was  made  by  the  appellee  to  strike 
out  the  assignments  of  error;  but  the  grounds  of  the  motion 
are  not  disclosed  by  the  record. 

G.  D.  tfe  G.  W.  Hooper,  for  appellants. 

J.  M.  Chilton,  contra. 

STONE,  J. — The  averment  in  the  amended  bill,  by  which 
it  is  attempted  to  show  Mrs.  Denniston  had  an  equitable  separate 
estate  in  the  lot  mortgaged,  is  that  it  was  conveyed  to  the  hus- 
band and  wife  "  and  their  heirs  and  assigns,  to  their  own  use 
and  behoof  in  fee  simple."  This  "clause  contains  no  word  that 
excludes  the  marital  rights  of  the  husband,  and  consequent!}' 
fails  to  show  that  Mrs.  Denniston's  right  in  and  to  the  lot  was 
an  equitable  separate  estate.  It  is  not  shown  she  had  any 
power  to  make  the  mortgage. — Coleman  v.  /Smith,  55  Ala.  368  ; 
Co^mer  v.   Williams,  57  Ala.  131 ;  Ifiller  v.   Voss,  62  Ala.  122. 

The  averments  as  to  the  incorporation,  powers  and  purposes 
of  the  complainant  corporation,  are  scarcely  sufficient.  True, 
the  note  and  mortgage,  on  their  face,  estop  the  mortgagors  from 
disputing  that  the  company  was  properly  organized.  It  does, 
not  sufficiently  show  the  purpose  and  powers  of  the  corporation. 
These  should  lie  stated  as  facts,  and  not  as  conclusions.  While 
we  would  not  hold  it  necessary  to  set  out  the  whole  charter,  it 
would  be  much  safer  to  state,  as  fact,  enough  of  the  charter  to 
show  the  business  proposed  to  be  engaged  in  ;  and  if  the  power 
claimed  be  not  one  implied  in  the  name  and  purpose  of  the  cor- 
poration, it  would  be  well  to  state,  as  fact,  the  language  of  the 
charter  under  which  the  right  is  asserted.  As  this  qiiestion  is 
not  fully  presented,  we  will  not  discuss  it. — McDonald  v. 
Mobile  Life  Ins.  Co.,  56  Ala.  468 ;  Forsyth  v.  Preer,  62  Ala. 
443  ;  City  Council  v.  M.  t&  W.  Plank  Road  Co.,  31  Ala.  76  ; 
Beaty  v.  Knmder,  4  Pet.  152 ;  Angel  &  Ames  on  Corp. 
§§  111,  256-8,  263,  266,  270-1;  Utica  Ins.  Co.  v.  ScoU, 
19  Johns.  1. 
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We  will  not  strike  out  the  assignments  of  error. — Brock  v. 
S.  tfe  j\\  Railroad  Co.,  65  Ala.  79. 

The  demurrer  to  the  bill  as  amended  ought  to  have  been  sus- 
tained, so  far  as  it  seeks  to  charge  the  property  of  Mrs.  Den- 
niston ;  but  inasmuch  as  we  can  not  know  what  amendments 
may  be  offered  in  the  court  below,  we  will  remand  the  cause, 
with  directions  that  the  chancellor  conform  his  rulings  to  the 
principles  declared  above.  The  decretal  order  of  tlie  chancellor 
is  reversed,  and  the  cause  remanded. 


Taylor,  Adm'r,  v.  Means. 

Bill  in  Equity  hy  Suretyagainst  FraitJulent  Grantees  of  Co- 
Surety,  to  set  aside  Fraudulent  Conveyance,  aiid  for  Con- 
tribution. 

1.  Hmt  hy  surety  of  administrator  for  contribution;  effect  of  iiiventory, 
etc.,  as  evidence. — An  inventory  of  personal  property,  and  accounts  of 
sales,  filed  in  court  by  an  administrator  of  a  decedent's  estate,  and  a 
partial  settlement  made  by  him  of  his  administration,  being  official  acta, 
are  admissible  in  evidence  on  behalf  of  a  surety  claiming  to  have  dis- 
charged a  common  liability,  and  seeking  to  recover  contribution  from  his 
co-surety ;  but,  of  themselves,  not  connected  with  evidence  of  the  state 
of  the  accounts  of  the  administration  of  the  ^)riucipal,  they  are  not  suffi- 
cient to  fix  the  extent  or  amount  of  the  liability. 

2.  Same;  surety  paying  less  than  his  share  can  not  recover. — A  surety 
paying  less  than  his  sliare  or  proportion  of  the  common  debt  or  liability, 
18  not  entitled  to  recover  contribution  from  his  co-surety. 

3.  Effect  of  judgment  as  evidence  as  against  strangers. — The  record  of  a 
judgment  may  be  used  against  strangers  to  prove  the  fact  of  the  rendition 
of  the  judgment ;  but  it  can  not  be  used  to  prove  the  cause  of  action 
involved. 

Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

This  cause  was  before  this  court  at  a  former  term,  when  the 
decree  of  the  chancery  court  was  reversed  and  the  cause  re- 
manded. See  Means  v.  lIicks,G5  Ala.  241.  The  bill  was  iiled 
on  24th  January,  1876,  by  Thomas  ICatman,  as  administrator 
de  bonis  non  of  the  estate  of  Tillman  Hicks,  against  Charles  M. 
B.  Means,  Isabella  J.  Pyles,  and  Newton  C.  Pyles,  her  hus- 
band ;  and  its  material  averments  and  prayer  may  be  summari- 
zed as  follows:  In  1859,  complainant's  intestate  and  William 
S.  Means  became  the  sureties  of  B.  T.  Iligginbotham,  as  the 
administrator  of  the  estate  of  George  G.  Higginbotham,  who 
contiimed  to  act  as  such  administrator  until  1870,  when  he  died, 
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utterly  insolvent,  and  without  having  made  a  final  settlement 
of  his  administration  on  said  estate.  At  the  time  of  liis  death, 
as  is  charged,  he  was  indehted  to  the  estate  in  an  amount  ex- 
ceeding the  sum  of  1^5000,  for  assets  of  the  estate  received  by 
him,  and  never  accounted  for,  "  and  for  which  his  sureties  on 
his  said  bond  were  liable  before  the  10th  day  of  April,  1866, 
and  at  the  time  of  his  death."  Afterwards,  Thomas  C  Clark, 
as  the  administrator  de  bonis  non  of  the  estate  of  George  G. 
Higginbotham,  obtained  a  decree  for  $5000  and  costs  against 
complainant,  as  administrator  of  the  estate  of  said  Hicks,  in  said 
chancery  court,  on  a  bill  filed  against  him  and  the  administra- 
tor of  the  estate  of  B.  T.  Higginbotham,  for  the  purpose  of 
obtaining  a  recovery  "on  account  of  the  maladministration  and 
defaults"  of  the  said  J^.  T.  Higginbotham,  as  administrator  of 
the  estate  of  George  G.  Higginbotham  ;  and  on  the  3d  Decem- 
ber, 1874,  the  complainant  paid  this  decree  out  of  funds  in  his 
hands  belonging  to  the  estate  of  said  Hicks.  The  said  William 
S.  Means  died  in  August,  1868,  without  having  paid  any  thing 
on  account  of  said  suretyship,  and  no  administration  has  ever 
been  granted  on  his  estate.  In  April,  1866,  the  said  Means 
conveyed  to  the  said  Charles  M.  B.  Means  and  Isabella  J. 
Pyles,  his  children,  a  large  and  valuable  tract  of  land,  constitut- 
ing all  the  land  owned  by  him ;  and  at  the  time  of  his  death  he 
owned  personal  property  of  great  value,  which,  after  his  death, 
went  into  the  possession  of  his  said  children,  they  claiming  it  un- 
der "some  transfer  or  contract  made  by  and  between  the  said  Wil- 
liam S.  Means,  in  his  life-time,  and  said  defendants,  or  some  of 
them."  As  further  charged,  the  conveyance  of  the  land  and  the 
transfer  of  the  personalty  were  voluntary,  and  were  executed  to 
hinder,  delay  and  defraud  said  Means'  creditors.  The  pra3'er  of 
the  bill  is,  that  an  account  may  be  taken  of  the  amount' due  the 
complainant,  "  as  contribution  from  the  said  William  S.  Means, 
and  on  account  of  his  liability  as  one  of  the  sureties  on  said 
bond,"  and  a  decree  be  rendered  therefor ;  that  the  said  convey- 
ance of  real  estate  be  declared  fraudulent  and  void  ;  and  the 
lauds  thereby  conveyed,  and  the  said  personal  property  be  sold 
for  the  satisfaction  of  complainant's  said  claim.  The  defendants 
answered  the  bill  denying,  among  other  things,  the  existence 
of  any  demand  for  which  the  said  William  S.  Means  was  liable 
to  the  complainant.  Thomas  Eatman  having  resigned  as  admin- 
istrator, after  the  filing  of  the  bill,  John  R.  Taylor,  the  admin- 
istrator de  bonis  noti,  was,  on  his  own  motion,  made  party 
plaintiff.  The  opinion  does  not  render  it  necessary  to  set  out 
the  facts  disclosed  by  the  evidence. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion  that  the  complainant  was  not  entitled  to  re- 
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lief,  and  caused  a  decree  to  be  entered,  dismissing  the  bill. 
That  decree  is  here  assigned  as  error. 

.  Thos.    W.    Coleman,    Coleman,  Clark    &   McQueen  and 
"W ATI'S  &  Sons,  for  appellant, 

Wm.  p.  Webb,  contra. 

BRICKELL,  C.  J. — The  only  change  of  evidence  in  this 
cause,  since  it  was  i)efo.re  this  court  at  a  former  term  {Means 
0.  Hicks,  65  Ala.  241),  is  the  introduction  of  the  inventory  of 
the  personal  pmperty,  and  accounts  of  sales,  filed  in  the  court 
of  probate  by  Higginbotham,  with  the  record  of  a  partial  or 
annual  settlement  of  his  administration.  It  is  the  duty  of  an 
executor  or  administrator  to  make  and  file  in  the  court  of  pro- 
bate an  inventory  of  the  personal  property  coming  to  his  hands 
for  administration ;  and  he  is  prima  facie  chargeable  with  the 
estimated  value  of  the  property  embraced  in  it. — Steele  v.  KnoXy 
10  Ala.  608 ;  Craig  v.  McGeehse,  16  Ala.  41.  It  is  also  a  duty 
to  report  and  file  an  account  of  all  sales  of  property  made  by 
him  in  the  course  of  his  administration,  and  to  make  annual  or 
partial  settlements  of  his  administration.  As  these  are  official 
acts,  they  become  evidence  against  his  sureties,  when  it  is  pro- 
posed to  charge  them  for  his  defaults.  They  are  also  instru- 
ments of  evidence  which  may  be  resorted  to,  when  a  surety, 
claiming  to  have  discharged  the  common  liability,  is  seeking  to 
recover  contribution  from  his  co-surety.  These  instrnments  are 
admissible  evidence  in  this  case,  and  tend  strongly  to  show  there 
was  a  liability  resting  on  the  administrator,  for  which  the  sure- 
ties on  his  official  bond  were. answerable.  But  not  connected 
with  evidence  of  the  state  of  the  accounts  of  the  administration 
of  the  principal,  tiiey  do  not  lead  to  any  safe  or  satisfactory 
conclusion  as  to  the  exent  or  amount  of  the  liability.  If  they 
were  accepted  as  fixing  a  liability  for  the  value  of  the  property 
embraced  in  the  inventory,  for  the  amount  of  the  accounts  of 
sales,  and  the  balance  decreed  on  the  partial  settlement,  they 
prove  too  much  for  the  purposes  of  the  appellant.  Ilis  prede- 
cessor in  the  administration  has  paid  less  than  the  intestate's 
just  proportion  of  the  common  liability,  leaving  the  remainder 
to  be  charged  on  the  co-surety.  A  surety  paying  less  than  his 
share  or  proportion  of  the  common  debt  or  liability,  is  not  en- 
titled to  recover  contribution  from  his  co-surety. — Brandt  on 
Suretyship,  §  251.  If  by  the  payment  of  less  than  his  share, 
the  common  del)t  is  entirely  satisfied,  he  would  be  entitled  to 
contribution. — Stalkmrth  v.  Preslar,  M  Ala.  505.  Whether 
such  was  the  effect  of  the  payment  made  by  Hick's  administra- 
tor, is  one  of  the  disputed  facts  in  the  case,  the  answers  averring 
Vol.  i.xxiii. 
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that  it  was  not  made  to  satisfy  the  common  liability,  but  by  way 
of  compromise  to  obtain  the  discharge  of  his  intestate.  It  may 
be,  if  we  could  look  into  the  record  of  the  decree  against  Hick's 
administrator,  it  would  appear  that  the  common  liability  was 
ascertaiTied  to  be  the  precise  sum  which  he  paid.  That  record 
is-  not,  however,  evidence  against  the  appellees.  The  record  of 
a  judgment  may  be  used  against  strangers  to  prove  the  fact  of 
the  rendition  of  the  judgment ;  but  it  can  not  be  used  to  prove 
the  cause  of  action  involved. — Snodgrassv.  Br.  Bank  Ihecatur, 
25  Ala.  161. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  must 
be  affirmed. 


CASES 

IN  THE 

Supreme  Court  of  Alabama. 


,DECEMBEK  TERM,  1883. 


Clifton  V.  The  State. 

Indictriientfcn^ placing  Ohstriiction  oi'  Impediment  mi  Rail- 
road. 

1.  Section  4^39  of  Code  construed;  character  of  offenses  thereby  created. 
Section  4239  of  the  Code  of  1876,  declaring?  that  "any  person  who  wan- 
tonly or  maliciously  injures  any  railroad  in  this  State,  which  is  in  use  for 
the  transportiition  of  passengers  or  merchandise,  or  places  any  obstruc- 
tion or  impediment  thereon,  or  salts  stock  thereon,  must,  on  conviction, 
be  fined  not  less  than  one  hundred  nor  more  than  one  thousand  dollars, 
and,  at  the  discretion  of  the  court  trying  the  cause,  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard,  labor  for  the  county  for  not  more 
than  six  months,  or  may  be  imprisoned  in  the  penitentiary  for  not  more 
than  ten  years,"  does  not  create  or  declare  an  offense  of  different,  dis- 
tinct degrees,  but  three  several  offenpes,  all  of  the  same  nature,  of  the 
same  grade,  and  subject  to  like  punishment. 

2.  Same;  offenses  created  thereby  felonies. — It  is  the  capacitv  of  an  of- 
fense to  be  punished  by  confinement  in  the  penitentiary,  and  not  that 
such  punishment  of  necessity  follows  conviction,  that  distinguishes  crime, 
and  separates  felonies  from  misdemeanors,  in  this  State ;  and  hence,  the 
offenses  created  by  said  statute  (Code  of  1876,  §4239),  falling  precisely 
within  the  definition  of  a  felony  given  by  the  statute — a  public  offense 
which  may  (not  must)  be  punished  by  confinement  in  the  penitentiary 
(Code  of  1876,  §  4095),  are  felonies,  although,  under  the  statute,  persons 
convicted  thereof  may  be  fined,  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county. 

3.  Same;  character  of  offense  not  changed  by  verdict  imposing  a  fine. 
In  such  case,  the  imposition,  or  the  omission  of  the  fine  by  the  jury,  on 
conviction,  can  not  affect  the  character  of  the  verdict,  which  must  re- 
spond to  the  indictment;  and  hence,  on  a  general  verdict  of  "guilty  as 
charged  in  the  indictment,"  imposing  a  fine  of  $100,  it  is  not  error  for  the 
court,  without  tendering  judgment  for  the  fine,  to  sentence  the  defendant 
to  confinement  in  the  penitentiary  for  the  term  of  three  years. 
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4.  Same;  whether  imprisonment  in  penitentiary  exclusive  of  other 
punishment,  quare. — Whether  the  statute  (Code  of  1876,  §  4239)  intends 
that  confinement  in  the  penitentiary,  when  imposed  by  the  court,  shall 
be  the  only  punishment  which  shall  follow  conviction,  where  the  jury, 
impose  a  fine,  is  a  question  not  raised  by  the  record,  and  is  not  con- 
sidered. 

5.  Conviction  under  statute  for  placing  obstructions  on  railroad  does  not 
render  ivitness  incompetent. — The  offense  of  wantonly  or  maliciously  in- 
juring a  railroad,  or  of  placing  any  obstruction  or  impediment  thereon 
(Code  of  1876,  §  4239),  not  being  a  common  law  felony,  and  not  having 
the  elements  of  the  crimen  falsi,  on  the  trial  ot  a  defendant  indicted 
therefor,  a  witness'  complicity  with,  and  conviction  of  the  same  offense 
does  not  render  him  incompetent,  but  merely  affects  his  credibility. 

6.  Motive  fur  commission  of  crime;  prosecution  not  required  to  prove. 
The  presence  of  a  motive  for  the  commission  of  the  offense  charged, 
while  always  a  legitimate  subject  of  inquiry,  is  not  indispensable  to  a 
conviction,  or  an  element  of  the  burden  of  proof  which  the  law  devolves 
upon  the  prosecution,  whether  the  agency  or  connection  of  the  accused 
is  manifested  by  direct  and  positive  evidence,  or  only  by  circumstantial 
evidence;  the  criminal  act  and  the  connection  of  the  accused  with  it  be- 
ing proved  beyond  a  reasonable  doubt,  the  act  itself  furnishes  the  evi- 
dence, that  to  its  perpetration  there  was  some  cause  or  influence  moving 
the  mind. 

7.  Instructions  to  jury;  when  properly  refused. — Instructions  requested , 
which  require  additional  or  explanatory  instructions  to  prevent  them 
from  misleading  or  confusing  the  jury,  are  properly  refused. 

8.  Placing  obstruction  on  railroad;  specific  intent  to  injure  not  neces- 
sary.— To  make  complete  the  offense  of  wantonly  or  maliciously  injuring 
a  railroad,  or  of  placmg  an  obstruction  or  impediment  thereon,  as  defined 
by  section  4239  of  the  Code  of  1876,  a  specific  intent  to  injure  the  rail- 
road, or  that  the  cart;  or  trains  running  upon  it  should  be  thrown  from 
the  traciv,  is  not  necessary ;  but  if  the  acts  denounced  by  the  statute,  or 
either  of  them,  should  be  done  intentionally,  the  criminal  intent,  the  in- 
tent to  do  a  wrongful,  unlawful  act,  exists,  and  the  offense  is  complete. 

9.  Same;  when  proof  of  ownership  of  railroad  not  necessary. — When 
an  indictment  under  said  statute  (Code  of  1876,  §  4239)  does  not  aver 
the  ownership  of  the  road,  but  designates  it  as  a  railroad  in  use  for  the 
transportation  of  passengers  or  merchandise,  known  as  the  "Alabama 
Great  Southern  Railroad,"  proof  of  ownership  is  not  necessary  ;  but  the 
averments  of  the  indictment  are  satisfied  by  evidence  that  it  was  known 
as  the  "Alabama  Great  Southern  Railroad,"  and  was  in  use  for  the 
transportation  of  passengers  or  merchandise. 

Appeal  from  Tuscaloosa  Circuit  Court. 

Tried  before  lion.  S.  H.  Sproit, 

Williatii  Clifton,  the  defendant  in  the  court  below,  appellant 
in  this  court,  was  indicted,  tned  and  convicted  under  section 
4239  of  the  Code  of  1876.  The  averments  of  the  indictment, 
the  verdict  of  the  jury,  and  the  judgment  rendered  thereon  are 
sufficiently  set  out  in  the  opinion. 

The  evidence  introduced  on  behalf  of  the  State  tended  to 
show  that  on  a  designated  trestle  over  a  creek  on  the  line  of 
the  Alabama  Great  Southern  Railroad,  in  said  county,  the 
"tisii  baiV  connecting  the  rails  had  been  taken  from  the  rails 
and  laid  thereon,  "with  the  screws  put  under  one  end  so  that 
the  cars  might  run   upon  said  bars,"  in  a  way  calculated  to 
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throw  a  passing  train  off  tlie  track ;  and  that  the  defendant,  and 
one  Woodin,  who  had  been  jointly  indicted  with  tlie  defendant, 
and  who  had  been  convicted,  and  sentenced  to  hard  labor  in 
default  of  the  payment  of  a  tine  which  had  been  imposed,  prior 
to  the  trial,  and  ''before  the  passage  of  the  statute  removing 
the  disabilities  of  a  witness  who  had  been  convicted  of  a  crime," 
and  another  were  the  guilty  parties.  The  State  was  allowed  to 
examine  said  Woodin  as  a  witness  touching  the  connnission  of 
the  offense,  and. the  agency  of  the  defendant  therein,  against 
the  defendant's  objection ;  and  to  this  ruling  he  excepted.  The 
evidence  set  out  in  the  bill  of  exceptions  fails  to  show  the  mo- 
tive which  prompted  the  commission  of  the  offense.  It  was 
shown  that  the  Alabama  Great  Southern  Railroad  Company 
"was  a  corporation  duly  created  and  existing  under  the  laws  of 
Alabama  at  the  time  of  the  trial,  and  also  at  the  time  when  the 
alleged  offense. was  committed,  and  the  railroad  was  known 
during  said  time  as  the  Alabama  Great  Southern  Railroad,  and 
owned  and  operated  by  said  corporation,  and  was  in  use  during 
all  of  said  time  and  before,  for  the  transportation  of  passengers 
and  merchandise  in  the  State  of  Alabama."        ' 

The  defendant  duly  reserved  exceptions  to  the  refusal  of  the 
court  to  give  the  following  charges  requested  by  him,  to-wit : 
1.  "If  the  jury  believe  from  the  evidence,  that  the  State  has 
failed  to  show  any  motive  whatever  on  the  part  of  the  defend- 
ant for  the  commission  of  the  offense  charged,  then  they  may 
weigh  this  total  absence  of  motive  as  a  circumstance  in  defend- 
ant's favo^."  2.  "Before  the  jury  can  convict  the  defendant 
in  this  case,  they  must  be  convinced  beyond  all  reasonable 
doubt,  that  the  defendant  placed  obstructions  on  the  railroad 
track,  or  aided  or  abetted  in  placing  them  there,  and  that  these 
obstructions  were  intended  to  do  damage  to,  or  obstruct,  or 
throw  off  the  track,  the  rolling  stock,  or  some  part  thereof,  be- 
longing to  the  road,  and  was  calculated  reasonably  to  accomp- 
lish one  of  these  results."  3.  "If  the  jury  believe  from  the 
evidence,  that  the  State  has  failed  to  prove  that  the  railroad, 
upon  the  track  of  which  the  obstructions  were  placed,  was 
owned  or  operated  by  the  Alabama  Great  Southern  Railroad 
Company,  at  the  time  the  said  obstructions  were  placed  upon 
the  track,  then  thej'  can  not  convict  the  defendant  under  the- 
indictment  in  this  case."  4.  "If  the  jury  believe  from  the  evi- 
dence, that  the  State  has  failed  to  show  any  motive  on  the  part 
of  the  defendant  to  commit  the  offense  charged,  then  this 
absence  of  motive  may,  of  itself,  generate  that  reasonable  doubt 
in  the  minds  of  the  jury,  which  would  require  them  to  acquit 
the  defendant."  5.  "If  the  jury  believe  from  the  evidence, 
that  the  State  has  failed  to  show  that  the  defendant  placed 
obstructions  on  the  railroad  track,  or  aided  or  abetted  in  such 
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an  act,  with  the  willful  intention  of  throwing  the  engine  or 
some  part  of  the  train  off  the  track,  or  of  doing  other  injury  or 
damage  to  such  engine  or  train,  or  track,  then  they  can  not 
convict  the  defendant.  That  the  intention  to  commit  the 
crime  charged  is  a  necessary  ingredient  of  the  crime  itself,  and 
there  can  l)e  no  conviction,  if  any  one  of  the  jury  continues  to 
entertain  a  reasonable  doubt  of  the  existence  of  criminal  inten- 
tion on  the  part  of  the  defendant." 

McEachin  &  McEachin  and  J.  M.  Martin,  for  appellant. 

IT.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  defendant  (now  appellant)  was  in- 
dicted and  convicted  under  the  statute  (Code  of  1876,  §  4239) 
which  reads:  "  Any  person  who  wantonly  or  maliciously  in- 
jures any  railroad  in  this  State,  which  is  in  use  for  the  trans- 
portation of  passengers  or  merchandise,  or  places  any  obstruc- 
tion or  impediment  thereon,  or  salts  stock  thereon,  must,  on 
conviction,  be  lined  not  less  than  one  hundred,  nor  more  than 
one  thousand  dollars,  and,  at  the  discretion  of  the  court  trying 
the  cause,  may  also  be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county  for  not  more  than  six 
months,  or  may  be  imprisoned  in  the  penitentiary  for  not  more 
than  ten  years."  The  indictment  contains  three  counts.  The 
first  charges  the  wanton  or  malicious  injury  of  a  railroad  in  tliis 
State,  in  use  for  the  transportation  of  passengers,  known  as  the 
"  Alabama  Great  Southern  Railroad ;"  the  second  charges  the 
placing  of  particular  obstructions  or  impediments,  feloniously  or 
maliciously,  on  the  same  road,  while  in  use  for  the  transportation 
of  passengers  or  merchandise ;  the  third  charges  the  unlawful 
and  wanton  placing  of  a  designated  obstruction  upon  the  same 
road,  while  in  like  use.  The  jury  returned  a  general  verdict  of 
"guilt}'  as  charged  in  the  indictment,"  and  imposed  a  line  of 
one  hundred  dollars  upon  the  defendant.  The  court,  without 
rendering  judgment  for  the  fine,  sentenced  the  defendant  to 
confinement  in  the  penitentiary  for  the  term  of  three  years. 

1.  The  sentence,  it  is  insisted,  is  erroneous,  because  the  stat- 
ute creates  or  eml)race8  two  grades  or  degrees  of  offenses,  a  fel- 
ony, and  a  misdemeanor ;  and  the  verdict  of  the  jury  is  the 
equivalent  of  a  finding,  that  a  misdemeanor  only  had  been 
committed,  negativing  the  commission  of  a  felony ;  while  the 
punishment  to  which  the  defendant  is  sentenced,  is  that  which 
can  be  visited  only  upon  a  felony,  and  constitutes  the  essential 
difference  and  distinction  between  the  two  grades  of  offenses, 
felony  and  misdemeanor.  The  verdict  of  a  jury  in  criminal 
cases  may  be,  and  often  is,  either  general  or  partial ;  in  the  one 
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case,  simply  pronouncing  in  general  terms  the  guilt  or  inno- 
cence of  the  defendant ;  in  the  othei',  that  a  part  of  the  accu- 
sation is  true,  and  a  part  untrue.  If  the  verdict  is  partial,  that 
is,  if  a  part  of  the  accusation  only  is  pronounced  true,  and  as 
to  a  part  the  verdict  is  silent,  the  conclusion  of  law  is,  that, 
as  to  all  which  is  not  expressly  found,  the  jury  intend  an  ac- 
quittal.— Nancy  v.  State,  6  Ala,  483 ;  State  v.  Burns,  8  Ala. 
313.  So,  if  there  are  several  counts  in  an  indictment,  a  verdict 
of  guilty  upon  one  count,  not  responding  as  to  the  others,  is 
the  equivalent  of  a  verdict  of  not  guilty  upon  the  latter  counts. 
Nahors  v.  State,  6  Ala.  200 ;  State  v.  Coleman,  3  Ala.  14 ;  Bell 
■y.  State,  48  Ala.  684.  Or,  if  the  accusation  is  of  an  offense  of 
different  degrees,  a  verdict  of  guilty  of  the  inferior,  is  an  ac- 
quittal of  the  higher  degree. — Berry  v.  State,  65  Ala.  117.  If 
upon  a  verdict  of  either  kind,  the  court  should  sentence  the 
defendant  to  suffer  other  punishment,  greater  or  severer,  than 
that  which  the  law  affixes  to  the  offense  of  which  he  is  found 
guilty,  the  sentence  would  be  inconsistent  with  the  finding,  un- 
authorized, and  errroneous.  But  this  is  not  a  case  of  that  char- 
acter, and  there  is  no  room  for  the  application  of  the  settled 
rule  to  which  we  have  referred.  The  statute  does  not  create  or 
declare  an  offense  of  different,  distinct  degrees.  Three  several 
offenses,  all  of  the  same  nature,  of  the  same  grade,  and  sub- 
jected to  like  punishment,  are  defined  and  declared.  The  first 
is  the  wanton  or  malicious  injury  of  a  railroad ;  the  second  is 
placing  obstructions  or  impediments  upon  a  railroad ;  the  third 
is  the  salting  thereon  of  stock.  Upon  a  conviction  of  either 
ofifense,  the  jury  may  impose  a  fine  upon  the  defendant.  The 
imposition  of  the  fine  is  not  a  necessary  result  of  the  verdict 
of  guilty ;  the  jury  have  a  discretion,  in  all  cases,  to  impose  or 
omit  a  fine,  when  the  court  may  in  its  discretion  add  imprison- 
ment, or  hard  labor  for  the  county. — Code  of  1876,  §  4453. 
The  imposition,  or  the  omission  of  the  fine  can  not  affect  the 
character  of  the  verdict,  which  must  respond  to  the  indictment ; 
and  that  is  an  accusation  of  a  felony,  not  of  a  misdemeanor ; 
and  it  is  a  felony  as  distinguished  from  a  misdemeanor,  because 
it  falls  precisely  within  the  definition  of  the  statute,  a  public 
offense  which  may  (not  must)  be  punished  by  confinement  in 
the  penitentiary. — Code  of  1876,  §  4095.  It  is  the  capacity  of 
an  offense  to  be  punished  by  confinenient  in  the  penitentiary,  and 
not  that  such  punishment  of  necessity  follows  conviction,  that 
distinguishes  crime — that  separates  felonies  from  misdemeanors, 
Ec parte  McCrary,  22  Ala.  65.  "If  by  the  terms  of  the  stat- 
ute." it  is  said  by  Mr.  Bishop,  "the  court  or  jury  is  at  liberty 
to  inflict  some  milder  punishment  instead  of  imprisonment  or 
death,  this  discretion,  it  is  held,  does  not  prevent  the  offense 
from  being  felony.     That  the  Jieavier  punishment  Tnay  be  im- 
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posed  is  sufficient."—!  Bish.  Cr.  Law  (6th  Ed.),  §  619.  The  ^ 
absurdities,  incongruities,  or  inconsistencies  attributed  to  the ' 
statute  are  imaginary,  not  real.  The  court  is  not  authorized, 
as  seems  to  be  supposed,  when  the  jury  convict  only  of  a  mis- 
demeanor, to  reverse  the  finding,  pronounce  guilt,  and  inflict 
punisiiment  for  a  felony.  The  jury  respond  to  the  indictment 
— they  find  the  facts,  declare  guilt  or  innocence.  If  the  find- 
ing is  of  guilt,  it  is  guilt  of  a  felony,  because  of  the  punish- 
ment which  may  follow ;  and  the  character  of  the  finding  is 
not- changed,  because  the  jury,  in  the  exercise  of  their  discre- 
tion, impose  a  pecuniary  fine,  the  ordinary  penalty  incurred  by 
the  commission  of  a  misdemeanor.  The  verdict  is  rendered 
with  the  knowledge  that  the  court,  in  its  discretion,  may  add 
corporal  punishment,  imprisonment  in  the  county  jail,  hard 
labor  for  the  county,  or  confinement  in  the  penitentiary.  It 
can  not  be  doubted  that  the  legislature  may  subject  an  offense 
to  greater  or  less  punishment,  leaving  the  infiiction  or  affixing 
of  them'  to  the  discretion  of  the  court,  or  to  the  discretion  of 
the  jury,  or  to  their  conjoint  discretion.  It  is  not  punishing 
twice  for  the  same  offense ;  both,  when  imposed,  constitute  the 
punishment  to  which  the  law  subjects  the  offender.  The  stat- 
ute may  intend  that  confinement  in  the  penitentiary,  when 
imposed  by  the  court,  shall  be  the  only  punishment  which  shall 
follow  conviction.  That  is  not  now  a  question  before  us ;  it  is 
the  sole  punishment  to  which  the  defendant  was  sentenced,  and 
the  sentence  is  authorized  by  the  statute. 

2.  Without  regard  to  the  statute  (Pamph.  Acts  1882-3,  p. 
146)  removing  infamy  (except  as  to  a  conviction  of  perjury  or 
subornation  of  perjury),  as  an  objection  to  the  capacity  or  com- 
petency of  witnesses,  the  witness  Woodin  was  competent.  His 
complicity  with,  and  conviction  of  the  offense  with  which  the 
defendant  was  charged,  affected  his  credibility,  not  his  compe- 
tency. The  offense  was  not  a  common  law  felony,  nor  has  it 
the  elements  of  the  cAmen  fal^. — Commonviealth  v.  Darae^  8 
Cnsh.  384. 

3.  The  first  and  fourth  instructions  requested  i)y  the  appellant, 
and  refused  by  the  circuit  court,  are  nearly  allied,  and  may  be 
considered  in  connection.  The  presence  or  al)sence  of  a  mo- 
tive for  the  commission  of  the  offense  charged  is  alwaj^s  a  legit- 
imate subject  of  inquiry.  *It  is  of  more  particular  importance, 
deserving  of  more  special  consideration,  when  the  identification 
of  the  accused  as  the  criminal  agent,  or  his  connection  with  the 
offense  depends  entirely  upon  circumstantial  evidence.  But  it 
is  not,  in  any  case,  indispensable  to  a  conviction  ;  it  is  not  an 
element  of  the  burden  of  proof  the  law  devolves  upon  the 
prosecution,  wliether  the  agency  or  connection  of  the  accused 
IB  manifested  by  direct  and  positive  evidence,  or  only  by  cir- 
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cumstantial  evidence,  that  a  motive,  or  inducement  to  commit 
'  the  offense  should  be  proved.  The  criminal  act,  and  the  con- 
nection of  the  accused  with  it,  being  proved  beyond  a  reasona- 
ble doubt,  the  act  itself  furnishes  the  evidence,  that  to  its  per- 
petration there  was  some  cause  or  influence  moving  the  mmd. 
There  is  no  room  for  speculation  as  to  its  nature  or  character, 
and  it  avails  nothing  to  the  defense,  that  of  it  affirmative  evi- 
dence is  not  adduced.  "As  the  law  will  allow  the  inference 
of  intent  from  the  quality  of  the  act  itself,  where  its  commis- 
sion is  manifest ;  so,  from  an  intent'onal  act,  satisfactorily  proved, 
it  will  allow  the  inference  of  a  motive ;  intent  implying  nothing 
more  than  a  certain  state  of  mind  or  will,  as  motive  implies  a 
certain  state  of  feeling  or  disposition,  anterior  to  the  former, 
and  operating  as  its  cause." — Burrill  on  Cir.  Ev.  315.  Con- 
struing the  instructions  we  are  considering,  in  the  light  of  the 
evidence,  it  is  apparent  that  they  could  not  have  been  given 
without  misleading  the  jury,  unless  additional  instructions  had 
been  given,  stating  that  if  the  criminal  act  and  the  connection 
of  the  appellant  were  clearly  proved,  the  absence  of  evidence 
of  motive  was  immaterial.  Instructions  requested,  which  re- 
quire additional  or  explanatory  instructions  to  prevent  them 
from  misleading  or  confusing  the  jury,  are  properly  refused. 

4.  The  second  and  fifth  instructions  are  based  upon  the  erron- 
eous hypothesis,  that  the  act  of  the  defendant  must  have  been 
accompanied  with  a  specific  intent  to  injure  a  railroad  ;  or  with 
the  intent  that  the  cars  or  trains  running  upon  it  should  be 
thrown  from  the  track  by  the  obstructions  or  impediments. 
But  it  is  apparent  that  the  statute  declares  particular  acts,  vio- 
lative of  the  rights  of  others,  wrong  and  unlawful.  If  these 
acts,  or  either  of  them,  should  be  done  intentionally,  the  crim- 
inal intent,  the  intent,  to  do  a  wrongful,  unlawful  act,  exists, 
and  the  offense  is  complete.  Ulterior  consequences,  wicked  in 
themselves,  may  be  intended,  and  if  they  are  intended,  the  crim- 
iifality  of  the  act  is  aggravated,  and  it  is  deserving  of  more 
grievous  punishment.  The  intent  that  such  consequences  shall 
result  is  not  essential  to  the  completion  of  the  offense.  That 
is  complete  when  the  act  is  done,  which  in  itself  is  legally 
wrong. — Stein  v.  State,  37  Ala.  133 ;  Bain  v.  State,  61  Ala.  75 ; 
Commonwealth  v.  Teraple,  14  Gray,  69. 

5,  The  ownershipof  the  railroad  it  was  not  necessary  to  prove. 
The  averments  of  the  indictment  were  satisfied  by  evidence, 
that  it  was  known  as  the  "  Alabama  Great  Southern  Railroad,' 
and  was  in   use  for  the  transportation  of  passengers  or  mer- 
chandise. 

Let  the  judgment  be  affirmed. 
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McCreary  et  al,  v.  The  State. 

Indictment  for  Engagirw  in^  or  Cartnjing  on  the  Biisiness  of 
Selling  Vino7.i8,  Spiitticous  or  Malt  Ziquors,  without  a 
License  and  contrary  to  Law. 

1.  Proviso  to  act  prohibiting  sale  of  intoxicating  liqiiors  in  Monroe  and 
other  counties;  \vhen  unconstitutional  as  discriminating  in  favor  of  domestic 
liquors. — The  proviso  to  the  act  of  February  23,  1881,  prohibiting  under 
penalty  the  sale  or  other  disposition  of  spirituous,  vinous  or  malt  liquors, 
or  intoxicating  beverages  or  bitters  in  Monroe  and  other  counties 
(Painph.  Acts,  1880-1,  p.  169),  that  nothing  contained  in  the  act  "shall 
prevent  any  person  from  selling  wine,  in  quantities  less  than  one  quart, 
made  in  this  State  from  grapes  raised  therein,"  being  a  discrimination 
against  imported  wines  manufactured  from  grapes  raised  in  any  of  the 
other  States,  or  in  foreign  countries,  and  in  favor  of  wines  manufactured 
from  grapes  raised  in  this  State,  is  \iolative  of  the  constitution  of  the 
United  States,  and  void. 

2.  Same;  when  remainder  of  act  unaffected  by  unconstitutionality  of 
proviso. — The  unconstitutionality  of  such  proviso  does  not  affect  the 
remainder  of  the  act,  but  it  is  left  in  full  force  and  effect,  operating  to 

f)rohibit  the  sale  or  other  disposition  -tf  any  spirituous,  vinous  or  malt 
iquors,  or  intoxicating  beverages  or  bitters  in  the  counties  designated, 
save  for  the  purposes  expressly  excepted  from  the  operation  of  the  act; 
and  hence,  the  fact  that  wine  sold  by  a  defendant  indicted  for  a  violation 
of  the  act  was  raised  by  him  on  his  own  premises  in  this  State,  is  no  de- 
fense to  the  indictment. 

3.  Indictment  for  violation  of  local  prohibition  statute;  ivlien  sufficient. 
While  a  single  unauthorized  sale  is  violative  of  said  act,  and  it  is  not 
necessary  to  a  conviction  of  a  defendant  indicted  thereunder,  that  he 
should  have  been  engaged  in,  or  carried  on  the  business  of  selling  the 
prohibited  liquors,  yet,  as  the  latter  includes  the  former,  consisting,  as 
It  does,  of  a  series  of  acts,  each  of  which  is  severally  an  offense  punish- 
able under  the  provisions  of  the  act,  a  conviction  may  be  had  for  a 
violation  of  the  act  under  an  indictment  charging  the  defendant  with 
being  engaged  in,  or  carrying  on  the  business  of  selling  such  licjuors 
"witnout  a  license  and  contrary  to  law."  The  indictment  in  such  case 
"onlv  charges  more  than  the"  law  requires,  and  this  is  unobjectionable, 
provided  the  averments  are  sustained  by  the  proof." 

Api'Eal  from  Monroe  Circuit  Court. 

Tried  l)efore  Hon.  Wm.  E.  Clarke. 

The  nature  of  the  offense  cliarged,  and  tlie  facts  disclosed 
bj  the  evidence  are  sufficiently  stated  in  the  opinion.  The 
court  charged  the  jury,  at  the  written  request  of  the  solicitor 
for  the  State,  that  if  they  believed  the  evidence,  they  must 
find  the  defendants  guilty.  To  this  charge  the  defendants  ex- 
cepted ;  and  it  is  here  assigned  as  error. 
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S.  J.  Gumming,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMEKVILLE,  J.— The  defendants  are  charged  with  the 
offense  of  being  engaged  in,  or  carrying  on  the  husiness  of 
selling  vinons,  spiritnous  or  malt  liquors  "without  a  license 
and  contrary  to  law,"  in  violation  of  the  statute. — Code,  1876, 
§§  4-274,  494,  sub-div.  3.  The  evidence  shows  that  they  sold 
wine  in  quantities  not  less  than  one  quart,  in  their  store,  at  a 
place  in  Monroe  county,  of  less  than  one  thousand  inhabitants, 
in  their  regular  business  as  merchants — this  wine  being  manu- 
factured from  grapes  raised  on  their  ovjn  j/reriiises  in  said 
county.  It  further  appears  that  they  did  this  without  procuring 
a  license,  either  as  wholesale  or  retail  dealers. 

It  is  contended  for  the  defendants  that  they  are  protected 
from  prosecution,  or  criminal  liability  by  the  last  proviso  in  the 
act  of  February  28,  1881,  prohibiting  the  sale  of  liquors,  or 
other  intoxicating  beverages  in  Monroe  and  other  counties. 
This  act  contains,  in  the  first  section,  a  sweeping  prohibition 
against  the  sale  of  any  spirituous,  vinous  or  malt  liquors, 
within  the  counties  specified,  except,  under  certain  regulations, 
for  medical  purposes  alone,  the  penalty  imposed  for  its  viola- 
tion being  a  fine  of  not  less  than  one  hundred,  nor  more  than 
five  hundred  dollars  for  each  offense.  The  proviso*  under 
which  the  defendants  claim  protection  is  as  follows  :  ^'- Provided^ 
Tliat  nothing  in  this  act  shall  prevent  any  person  from  selling 
unne,  in  quantities  not  less  than  one  quart,  made  in  this  State 
from  grapes  raised  therein.''^ 

It  is  argued  in  behalf  of  the  State  that  this  proviso  is  un- 
constitutional and  void,  because  violative  of  the  Constitution  of 
the  United  States,  and  that  it  can  not,  for  this  reason,  be 
invoked  by  the  defendants  to  shield  them  from  this  prosecution. 
This  view  is,  in  our  opinion,  unquestionably  correct.  The 
proviso  is  invalid  because  it  is  a  discrimination  in  favor  of 
wines  which  are  manufactured  from  grapes  raised  in  this  State, 
and  therefore  a  discrimination  against  imported  wines  which 
may  be  manufactured  from  grapes  raised  in  any  of  the  other 
States,  or  in  foreign  countries.  This  is  a  regulation  of  com- 
merce within  the  meaning  of  the  Federal  Constitution,  a  power 
which  is  vested  by  that  instrument  in  the  Congress  of  the 
United  States,  and  can  not  be  exercised  by  the  States  except 
sidj  modo,  and  under  •  peculiar  circumstances  not  necessary  to 
be  here  discussed.  It  is  also  objectionable  because  repugnant 
to  that  clause  of  the  same  instrument,  by  which  the  citizens  of 
each  State  are  declared  entitled  to  "all  the  immunities  and 
privileges  of  the  citizens  of  the  several  States."  It  was  settled 
31 
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by  the  Supreme  Court  of  the  Ignited  States  in  Welto7i  v.  State 
Of  Missouri,  91  U.  S.  275,  and  by  this  court  in  Vi^ies  v.  The 
State,  67  Ala.  73,  that  a  State  can  not,  either  in  the  exercise  of 
its  taxing,  or  of  its  police  power,  discriminate  in  favor  of  its 
own  products  and  manufactures,  and  against  the  manufactures 
and  products  of  other  States.  Tlie  more  recent  case  of  Wehher 
V.  Virginia,  103  U.  S.  3-44,  fully  sustains  the  same  doctrine. 
Under  the  principle  settled  in  these  cases,  it  is  obvious  that  the 
proviso  of  the  act  in  question  is  unconstitutional,  and  therefore 
conferred  no  authority  upon  the  defendant  to  sell  vinous 
liquors  within  the  prohibited  district. —  Woodruff  v.  Parham, 
8  Wall.  123 ;  Brown  v.  Mai^jland,  12  Wheat.  449 ;  Joseph  v.\ 
Randolph,  71  Ala.  499  ;  Tiernan  v.  Rinl'er,  102  U.  S.  123. 

In  Powell  V.  The  Stcite,  69  Ala,  10,  we  decided,  in  a  case 
strictly  analogous  to  the  present,  that  the  2>^"Oviso  of  such  a 
statute  might  be  declared  inoperative,  and  the  remainder  of  the 
act  be  permitted  to  stand  unaffected.  In  so  holding,  we  fol- 
lowed the  ruling  in  Tiernan  v.  Rinlcer,  102  U.  S.  123,  which 
fully  sustained  this  conclusion,  possibly  in  antagonism  to  the 
case  of  Vines  v.  The  State,  su2?ra.  "VVe  adhere  to  the  rule 
settled  in  Powell  v.  The  State,  as  the  correct  one ;  and  while  we 
hold  the  j9^*/>v/«o  under  consideration  to  be  null  and  void,  we 
are  of  opinion  that  the  act  of  February  23,  1881,  found  on 
page  169  of  the  Session  Acts  of  1880-sl,  is  otherwise  left  in 
full  force  and  effect,  operating  to  prohibit  the  selling,  or  keeping 
for  sale,  or  other  disposition  of  any  "  spirituous,  vinous  or  malt 
licpiors,  or  other  intoxicating  beverages,  or  intoxicating  bitters," 
within  the  counties  described,  except  sales  or  uses  by  physicians 
for  medical  purposes  alone,  under  the  restrictions  speciiied  in 
the  act  itself. 

Tiie  question  is,  does  the  indictment  charge  a  violation  of 
this  prohibitory  enactment.  If  the  indictment  charged  the 
offense  of  retailing,  the  only  requisite  averment  would  be, 
that  "the  defendant  sold  vinous  or  spirituous  liquors  without  a 
lieense,  and  contrary  to  law,"  and  this  would,  under  the  express 
provisions  of  the  statute,  be  sutHcient  to  cover  "  a-ll  violations 
of  special  and  local  laws,  regulating  the  sale  of  spirituous 
liquors  within  the  place  specified." — Code,  1876,  §  4806; 
PowelVs  case,  69  Ala.  10,  supra;  Block  v.  The  State,  Cy(y  Ala. 
493  ;    Ulmer  v.  The  State,  61  Ala.  208 ;  Acts  1880-81,  p.  169. 

It  is  unquestionably  true  that,  in  ordinary  cases,  the  offense, 
charged  in  the  indictment,  of  being  engaged  in,  or  carrying  on 
the  business  of  selling  vinous,  spirituous  or  malt  liquors,  without 
a  lieense,  and  contrary'  to  law,  is  a  different  offense  from  that 
of  retailing,  or  other  illegal  selling  of  such  liquors,  and  is  fol- 
lowed by  a  different  punishment  on  conviction.  The  former 
offense,  unlike  the  latter,  is  not  committed  by  a  single  unau- 
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thorized  act  of  sale,  but  only  by  a  series  of  acts  prosecuted 
with  the  intention  of  "reapingaprofit  or  making  a  livelihood." 
Hm^ii  ease^  50  Ala.  127 ;  MeiTs  case,  52  Ala.  19.  Under  an 
indictment  for  either  of  these  offenses,  a  conviction,  in  our 
opinion,  could  not  be  obtained  for  the  other,  so  essentially  dis- 
tinct are  the}',  the  one  from  the  other,  in  their  nature  and 
punishment. — McPherson  v.  The  State,  54  Ala.  221 ;  Clark's 
Cr.  Dig.  §  778 ;  Martin  v.  The  State,  59  Ala.  34 ;  Code,  1876, 
§§  4202,  4274. 

But  in  the  present  case,  the  act  of  Febniary  23,  1881,  pro- 
hibits any  and  all  sales  of  liquors  of  an  intoxicating  nature, 
except  for  medical  purposes  alone.  It  does  not  permit  a  license 
for  such  sales,  under  any  circumstances.  A  single  unauthorized 
sale  is  clearly  violative  of  the  act,  and  subjects  the  seller  to  the 
penalty  imposed,  of  not  less  than  one  hundred,  nor  more  than 
five  hundred  dollars  for  each  offense. — Acts,  1880-81,  p.  169, 
§  2.  Such  being  the  case,  it  is  quite  evident  that  the  act  of 
being  engaged  in  the  business  of  selling  such  liquors,  within 
the  counties  designated,  would  be  also  violative  of  the  law, 
because  it  consists  of  the  perpetration  of  a  series  of  acts,  each 
of  which  is  severally  an  offense,  punishable  under  the  provi- 
sions of  the  aict  in  question.  The  greater  must  be  construed 
to  include  the  less.  The  indictment  only  charges  more  than 
the  law  requires  ;  and  this  is  unobjectionable,  provided  the 
averments  are  sustained  by  the  proof. 

We  are  of  opinion  that  the  charge  given  by  the  court  is 
free  from  error,  and  that  the  defendant  was  properly  convicted 
under  the  law.  If  this  conclusion  works  a  great  hardship,  as 
M'e  are  disposed  to  believe,  the  case  is  one  for  which  the 
judiciary  are  incompetent  to  furnish  a  remedy,  and  which,  for 
this  reason,  strongly  commends  itself  to  the  discretionary  grace 
of  the  executive  department  of  the  State  government,  which 
alone  can  exercise  the  pardoning  power. 

Judgment  affirmed. 


Johnson  v.  The  State. 

Indictment  fw  Burglary. 

1.  Burglary  by  breaking  into  and  entering  a  railroad  car;  ownership  of 
car  must  be  alleged. — Under  section  4344  of  the  Code  of  1876,  declaring 
that  the  breaking  and  entry  into  a  railroad  car,  in  which  goods,  merchan- 
dise, or  other  valuable  thing  is  kept  for  use,  deposit,  or  transportation  as 
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freight,  with  the  intent  to  steal,  or  to  commit  a  felony,  is  burglary,  it  is 
essential  that  the  indictment  should  allege  the  ownership  of  the  car. 

2.  Same;  averment  of  ownership. — AVhere,  at  the  time  of  the  breaking 
and  entry,  the  car  was  the  property  of  one  railroad  company,  the  own- 
ership is  properly  laid  in  that  company,  although  another  railroad  com- 
pany may  have  had  the  possession  and  use  of  it. 

3.  Same;  tcJien  incorporation  of  railroad  companxj  must  be  proved. 
Where,  in  such  case,  the  ownership  is  laid  in  a  railroad  company,  averred 
to  be  a  corporation,  the  fact  of  incorporation  must  be  shown :  and  when 
that  is  derived  from  a  statute  of  which  the  courts  do  not  take  judicial 
knowledge,  the  statute  must  be  produced. 

4.  WJien  printed  volume  of  statutes  of  another  State  inadmissible. — The 
statute  of  another  State  can  not  be  proved  by  the  production  of  a  printed 
volume  purporting  to  contain  it ,  which  does  not  import  on  its  face  to 
have  been  printed  by  the  authority  of  that  State ;  and  the  mere  declara- 
tion on  the  title  page  of  the  volume,  that  it  was  "  publishe<l  by  author- 
ity," without  indicating  the  authority,  or  that  it  proceeded  from  any  of 
tlie  recognized  departments  of  the  State  government,  does  not  render  it 
admissible  in  evidence  under  our  statute.     (Code  of  1876,  §  8045.) 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  Tuos.  M.  Arrington. 

Israel  Johnson,  the  appellant,  with  three  others,  was  indicted 
for  breaking  into  and  entering  a  railroad  car,  the  property  of 
the  "Louisville  and  Nashville  Railroad  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Kentucky,"  in  which 
designated  articles  of  value  were  at  the  time  kept  "  for  use,  or 
on  deposit,  or  for  transportation  as  freight,"  with  the  intent  to 
steal.  After  introducing  evidence  tending  to  show  the  com- 
mission of  the  offense  by  the  defendants,  and  that  the  car  which 
was  broken  into  and  entered,  was  the  property  of  the  Louisville 
and  Nashyille  Railroad  Company,  the  State  offered  in  evidence 
"a  book  containing  what  purported  to  be  a  charter  of  the 
Louisville  and  Nashville  Railroad  Company,  and  having  the 
following  indorsements  on  its  title  page  :  '  Acts  of  the  General 
Assembly  of  the  Commonwealth  of  Kentucky,  passed  at  De- 
cember Session,  1849.  Published  by  Authority.' "  To  the  intro- 
duction of  this  book  the  defendants  each  objected,  on  the  ground 
that  it  did  not  purport,  on  its  face,  to  have  been  printed  by  au- 
thority of  the  State  of  Kentucky,  and  that  there  was  no  certif- 
icate accompanying  the  same  by  the  Secretary  of  State  of  Ala- 
bama, that  the  said  book  or  said  charter  had  been  deposited  in 
his  office.  The  court  overruled  said  objection,  and  allowed 
said  book  and  charter  to  be  introduced  in  evidence;  and  to  this 
ruling  the  appellant  excepted.  The  evidence  further  tended  to 
show  that  the  car,  at  the  time  it  was  broken  into  and  entered, 
was  in  the  yard  of  the  South  and  North  Alai)ama  Railroad 
Company,  near  Montgomery,  in  said  county,  and  loaded  with 
freight,  consigned  to  parties  along  the  line  of  the  last  named 
railroad.     There  was  also  evidence  .tending  to.  show  that  said 

Vol.  Lxxiu. 


1883.]  OF  ALABAMA.  485 

[Johnson  v.  The  State.] 

railroad  was  operated  and  controlled  by  the  Louisville  and  Nash- 
ville Railroad  Company. 

The  defendants  in  the  court  below  requested  .the  court  in 
writing  to  give  to  the  jury  the  following  charges:  1.  "If  the 
car  in  question  was,  at  the  time  of  the  commission  of  the 
alleged  offense,  in  the  possession  and  control  of  the  South  and 
North  Alabama  Railroad  Company,  and  freight  was,  at  the  time, 
therein  stored  for  delivery  by  said  company  along  the  line  of 
its  road,  then  the  jury  must  iind  the  defendants  not  guilty,  not- 
withstanding the  actual  title  to  said  car  may  have  been  in  the 
Louisville  and  Nashville  Railroad  Company."  2.  "  If  the  jury 
believe  the  evidence,  they  will  find  the  defendants  not  guilty. 
The  court  refused  to  give  these  charges,  and  the  appellant  duly 
<3xcepted. 

J.  S.  Jemison  and  J.  G.  Winter,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— The  statute  (Code  of  1876,  §  4344) 
upon  which  this  indictment  is  founded,  declares  the  l)reaking 
and  entry  into  a  railroad  car,  in  which  goods,  merchandise,  or 
other  valuable  thing,  is  kept  for  use,  deposit,  or  transportation 
as  freight,  with  the  intent  to  steal,  or  to  commit  a  felony,  is 
burglary,  subject  to  punishment  by  imprisonment  in  the  peni- 
tentiary. As  of  burglary,  *an  element  of  the  offense  is,  that 
the  car  broken  and  entered  must  be  the  property  of  another; 
and  of  consequence,  it  is  essential  that  the  indictment  should 
allege  the  ownership. — Graves  v.  State,  63  Ala.  134.  The 
averment  of  the  indictment  is,  that  the  car  broken  and  entered 
■"was  the  property  of  the  Louisville  and  Nashville  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  State 
of  Kentucky." 

The  general  rnle  is,  that  when  in  an  indictment  it  is  neces- 
sary to  aver  the  ownership  of  property,  if  at  the  time  of  the 
commission  of  the  offense,  there  is  a  general  and  special  owner- 
ship, the  ownership  may  be  alleged  in  either  the  general  or 
special  owner,  or  in  each  in  different  counts  of  the  indictment. 
The  question  most  often  arises  upon  indictments  for  larceny, 
when,  at  the  time  of  the  stealing,  the  goods  were  in  the  pos- 
session of  a  bailee ;  an  averment  that  they  were  the  property 
of  the  bailee,  or  of  the  bailor,  is  good,  if  supported  by  proof 
of  the  general,  or  of  special  ownership.  If  at  the  time  of  the 
breaking  and  entry,  the  car  was  the  property  of  the  Louisville 
and  Nashville  Railroad  Company,  the  ownership  was  properly 
laid  in  that  corporation,  though  .the  South  and  North  Alabama 
Railroad  Company  may  have  had  the  possession  and  use  of  it. 
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The  charges  requested  by  the  appellants  were  therefore  properly- 
refused. 

There  must,  however,  have  been  evidence  to  support  the 
avernient  of  ownership.  Tiie  fact  of  the  incorporation  of  the 
Louisville  and  Nashville  Railroad  Company,  under  the  laws  of 
the  State  of  Kentucky,  must  have  been  shown  to  satisfy  the 
averment.  To  prove  the  ownership,  the  same  character  and 
degree  of  evidence  which  would  be  necessary  in  a  civil  action, 
at  the  instance  of  the  company  for  the  injury  to  the  car,  i& 
necessary.  The  fact  of  incorporation  must  be  shown,  and 
when  that  is  derived  from  a  statute,  of  which  the  courts  do 
not  take  judicial  notice,  the  statute  must  be  produced. — Ang. 
&  Ames  on  Cor,  §  632.  The  statute  of  Kentucky,  upon  whicli 
the  fact  of  corporate  existence  depends,  was  not  provable  by 
the  production  of  a  printed  volume  purporting  to  contain  it, 
not  importing  upon  its  face  to  have  been  printed  by  the 
authority  of  that  State.  The  mere  declaration  upon  the  title 
page  of  the  volume,  that  it  was  "  published  by  authority,''  not 
indicating  the  authority — that  it  proceeded  from  any  of  the 
recognized  departments  of  the  State  government — did  not 
render  it  admissible  under  our  statute. — Code  of  1876,  §  3045. 
The  statute  simply  affirms  and  declares  the  rule  of  evidence 
which  had,  prior  to  its  enactment,  been  recognized  and  declared 
in  this  court. — Cox  v.  Robinson^  2  S.  &  P.  91;  Smoot  v.  Fitzhuyhy 
9  Port.  72 ;  Geron  v.  FehUr,  15  Ala.  304. 

For  the  error  in  admitting  this  volume  as  evidence,  the 
judgment  must  be  reversed  and  the  cause  remanded. 


Warwick  v.  State. 

Indictment  for  Murder. 

1.  Appeal  in  criminal  canes;  can  not  he  prosecuted  Inj  an  escaped 
prisoner. — As  escaped  prisoner,  wiio  has  been  convicted  of  crime,  can 
not  Ijie  nennitted  to  jtrosecnite  an  appeal  in  this  court  to  reverse  the  judg- 
ment of  conviction,  until  he  submits  himself  ajrain  to  the  custody  of  the 
law,  and  to  the  jurisdiction  of  the  court.  (Overruling  Parsons  v.  Stale, 
22  Ala.  .50.) 

2.  Same;  ,v;hen  motion  to  dismiss  will  he  granted. — Hence,  in  this 
case,  an  appeal  from  a  conviction  of  murder,  it  beinjc  shown  to  tlie  satis- 
faction of  the  court,  that  the  j)risoner  ha<l  escaped  from  tlie  custody  of 
his  jailer,  and  was  a  fugitive  from  justice,  it  was  ordered,  on  motion  of 
the  Attorney-*  Jeneral,  that  the  apjjcal  should  be  dismissed,  unless  it  is 
ma<le  to  api>ear.  on  the  regular  calJ  of  the  docket  of  the  Division  from, 
which  the  appeal  was  taken,  at  the  next  term  of  this  court,  that  the 
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prisoner  had  submitted  himself   to  the  jurischction  of   this  court,  by 
returning  to  the  custody  of  the  proper  officer  of  the  law. 

.3.  Same;  evidence  in  support  of  motion  to  dismiss. — The  motion  to 
dismiss  the  appeal  in  such  case  may  be  granted  on  affidavits  showing 
that  the  prisoner  had  escaped  from  custody,  and  was  a  fugitive  from 
justice,  without  previous  notice  to  the  appellant  or  his  counsel. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

Motion  in  this  court  to  dismiss  the  appeal,  on  the  ground 
that  the  appellant  had  escaped  from  custody,  and  was  a  fugitive 
from  justice,  as  shown  by  affidavits. 

H.  C.  Tompkins,"  Attorney-General,  for  the  motion. 

Watts  &  Sons,  contra. 

SOMERVILLE,  J.— In  November,  1883,  the  defendant 
was  convicted  of  the  crime  of  murder  in  the  first  degree,  for 
which  he  was  sentenced  to  the  penitentiary  for  life.  The 
present  appeal  is  prosecuted  from  this  judgment,  and  since  the 
tiling  of  the  transcript  it  is  made  to  appear  to  the  satisfaction 
of  the  court,  that  the  accused  has  unlawfully  escaped  from  the 
custody  of  his  jailer,  and  is  now  a  fugitive  from  justice.  The 
motion  is  made  by  the  Attorney- General,  on  behalf  of  the 
State,  to  dismiss  the  appeal,  unless  the  defendant  submit  him- 
self to  the  jurisdiction  of  the  court  by  returning  to  custody,  by 
the  next  ensuing  term. 

"^J  he  court  is  unanimous  in  opinion  that  the  motion  is  one 
eminently  fit  to  be  granted.  This  is  upon  a  principle  which  is 
one  of  almost  universal  cognizance,  that  a  writ  of  error,  or 
appeal,  will  not  be  heard  in  criminal  cases,  when  the  party 
suing  it  out  has  escaped  from  the  jurisdiction  of  the  court. 
Whart.  on  Cr.  PI.  &  Pr.  (8th  Ed.),  §  774  a. 

This  rule  of  procedure  is  so  manifestly  reasonable  in  its  re- 
quirements as  scarcely  to  need  argument  for  the  vindication  of 
either  its  wisdom  or  its  justice.  A  prisoner  who  is  in  the  cus- 
tody of  the  law,  and  is  under  its  sentence,  brings  himself  in  an 
attitude  of  contempt,  when  he  unlawfully  escapes  from  such 
custody  and  defies  the  authority  of  both  the  court  and  of  the 
law.  By  breaking  loose  from  his  jailer  and  fleeing  from  the 
jurisdiction,  it  is  not  unreasonable  that  he  should  be  adjudged 
to  have  waived,  at  least  for  the  time  being,  his  right  to  be 
heard,  either  by  himself  or  his  counsel.  There  is  no  rule  of 
law  which  requires  of  courts  that  they  should  go  through  the 
empt}'  and  useless  form  of  doing  a  nugatory  thing.  It  would 
be  a  legal  mockery  to  sentence  one  to  be  hanged  who  had  fled 
the  State  and  was  beyond  the  seas.     This  is  not  upon    the 
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theory  that  the  personal  appearance  of  the  accused  in  the  ap- 
]3ellate  court  is  necessary  to  confer  jurisdiction — a  rule  of  the 
common  law  which  does  not  prevail  either  in  this,  or,  perhaps, 
in  any  of  the  other  American  States. — Arch.  Cr.  PI.  &  Pr. 
(Pomeroy),  p.  622,  note.  It  rather  grows  out  of  the  fact  that 
the  necessary  basis  of  all  criminal  proceedings  is  the  condition 
precedent,  that  the  accused  must  be  in  the  custody  and  under 
the  control  of  the  court,  either  actual  or  constructive,  before 
such  tribunals  of  justice  will  undertake  to  sit  in  judgment  upon 
questions  involving  his  life  or  liberty.  It  is  repugnant  to  every 
just  conception  of  judicial  proceedings,  in  the  decent  and 
orderly  administratioii  of  justice,  that  the  accused  should 
occupy  an  attitude  enabling  him  to  accept  or  reject  the  judg- 
ment of  a  court,  according  as  it  may  coincide  or  conflict  witli 
the  seliish  promptings  of  his  own  option.  Such  a  practice 
would  be  fraught  with  much  of  tlie  evil  resulting  from  the 
iniquitous  conception  of  permitting  a  criminal  to  sit  as  jndge 
in  his  own  case. 

In  Smith  v.  United  States,  94  U.  S.  97,  it  was  very  recently 
held  to  be  clearl}*  within  the  discretion  of  the  appellate  court 
to  refuse  to  hear  a  criminal  cause  in  error,  when  the  convicted 
party  had  escaped.  It  was  said  by  Chief  Justice  AVaite,  speaking 
for  the  United  States  Supreme  Court :  "If  we  affirm  the  juds:- 
ment,  he  is  not  likely  to  appear  to  submit  to  his  sentence.  If 
M-e  revei-se  it,  and  order  a  new  trial,  he  will  appear  or  not,  as 
he  may  consider  most  for  his  interest.  Undei'  siicli  circum- 
stances we  are  not  inclined  to  hear  and  decide  what  may  prove 
only  to  be  a  moot  case." 

The  same  view  is  taken  in  McGcwan  v.  People,  104  111.  100 
(s.  c.  44  Amer.  Rep.  87),  where  it  was  held  to  be  the  better 
practice,  that  "f  lie  cause  shall  not  proceed  to  a  hearing  when 
the  persons  to  be  affected  are  not  within  the  jurisdiction  of 
the  court  to  answer  its  judgment,  but'  are  in  tlie  attitude  of 
fugitives  from  justice."  While  the  personal  presence  of  the 
accused  in  the  appellate  court  was  deemed  entirely  unnecessary, 
it  was  declared  ti)at  "it  would  be  idle  for  the  court  to  proceed 
to  determine  the  question  presented,  when  the  possibility  of 
enforcing  whatever  judgment  it  might  pronounce  must  depend 
ujx)n  the  option  of  the  fugitives  to  return  into  custody,  or 
upon  the  remote  chances  of  their  ultimate  recapture  by  the 
orficers  of  the  law." 

In  I*eoj}le  v.  Genet,  59  N.  Y.  80  (s.  c.  17  Amer.  Rep.  315), 
where  the  accused,  after  being  convicted  of  a  felony,  made  his 
escaj^e,  the  New  York  Court  of  Appeals  declined  to  hear  an 
application  for  a  mandamus  to  compel  the  sealing  of  a  bill  of 
exceptions  taken  by  him.  The  reason  given  was,  that  a  prisoner 
can  not  be  permitted  to  take  any  action,  or  to  be  heard  in  a 
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criminal  procfeeding,  after  his  escape  from  custody,  so  long  as 
he  remains  at  large.  This  ruling  was  not  based  on  any  statu- 
tory regulation,  but  was  held  to  be  a  general  rule  of  our 
criminal  jurisprudence,  "The  whole  theory  of  criminal  pro- 
ceedings," say  the  court,  "is  based  upon  the  idea  of  the  defend- 
ant being  in  the  power,  and  under  the  control  of  the  court  in 
person."  It  was  added  that,  "in  criminal  cases,  there  is  no 
■equivalent  to  the  technical  appearance  by  attorney  of  a  defend- 
ant in  civil  cases,  except  the  being  in  actual  or  constructive 
custody." 

In  State  of  West  Virginia  v.  Conners,  20  West  Ya.  1,  a  like 
conclusion  was  reached  after  a  general  review  of  the  authori- 
ties on  this  subject ;  the  court  announcing  it  to  be  clear,  both 
upon  principle  and  authority,  that  tlie  motion  made  by  the  At- 
torney-General to  dismiss  the  cause  should  be  sustained.  It 
was  said  that  the  court  ought  not  to  do  a  nugatory  act  by  hear- 
ing the  appeal,  inasmuch  as  the  appellant  could  not  be  com- 
pelled to  submit  to  the  decision  in  the  event  of  its  being  ad- 
verse to  him,  .  "He  might  thus  be  enabled,"  say  the  court,  "to 
defeat  the  ends  of  justice  entirely,  for  he  may  l3e  able  to  keep 
beyond  the  reach  of  the  officers,  until,  by  death  or  removal  of 
witnesses,  or  other  causes,  his  conviction  upon  a  second  trial 
would  be  rendered  improbable,  if  not  impossible.  As  he  has 
chosen  to  undertake  to  relieve  himself  by  flight  in  contempt  of 
the  authority  of  the  court  and  of  the  laws,  he  can  not  also 
invoke  the  aid  of  this  court," 

In  Cominonwealth  v.  Andrews,  97  Mass,  543,  it  was  ad- 
judged that  an  escaped  convict  had  no  right  to  have  his  ex- 
ceptions heard  in  the  appellate  court ;  that  by  voluntarily  with- 
drawing himself  from  the  jurisdiction  of  the  court  by  flight,  he 
had  waived  his  constitutional  right  to  be  heard,  either  by  him- 
self or  counsel,  a  hearing  of  the  cause  under  suchcircumstances 
availing  nothing. 

There  are  like  rulings  of  numerous  other  courts  of  high 
authority,  holding  to  the  doctrine  that  an  escaped  prisoner,  who 
has  been  convicted  of  crime,  shall  not  be  permitted  to  prose- 
cute ail  appeal  to  reverse  the  judgment  of  conviction,  or  be 
heard  for  any  purpose,  until  he  re-submits  himself  to  the  custody 
of  the  law  and  the  jurisdiction  of  the  court, —  Wilson  v.  Com. 
10  Bush  (Iv'y),  526;  Sherman  v.  Cmn.  14  Gratt,  Q17  \  Leftwich 
V.  Cmn.  20  Gratt.  716 ;  A7ion.  31  Me.  592 ;  State  v.  Rijppon,  2 
Bay  (S.  S.),  99 ;  State  v.  Williams,  32  La.  Ann.  335 ;  s.  c.  36 
Amer.  Rep.  272 ;  People  v.  Redinger,  55  Cal.  290 ;  State  v. 
Sites,  20  West  Va.  13. 

The  rule  recognized  in  all  the  foregoing  cases  is  to  grant  the 
motion  to  dismiss  on  affidavits,  showing  the  fact  of  the  prisoner's 
escape,  ^vithout  previous  notice  to  the  appellant  or  counsel. 
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This  is  manifestly  a  rule  of  necessity,  and  one  as  to  which  no 
objection  can  lie  in  the  mouth  of  the  fugitive,  whose  conduct 
has  rendered  it  imperative  upon  the  court. 

The  case  of  Parsons  v.  TJie  State,  22  Ala.  50,  is  oppc>sed  to 
these  views,  and  must  on  this  point  be  overruled.  The  case  is 
obviously  an  anomaly  in  criminal  jurisprudence,  and  was  not 
well  considered,  being  entirely  unsupported  by  authority.  It 
is  clearly  a  misconception  of  this  ruling  to  suppose,  that  it  can 
properly  be  regarded  as  a  construction  of  our  statutes,  which 
do  not  undertake  to  regulate  the  subject  under  discussion.  No 
harm  can  possibly  result  by  a  departure  from  it,  as  nothing  is 
involved  in  it  but  a  rule  of  criminal  proceeding.  It  can  not  be 
tolerated  any  more  than  supposed,  that  convicts  have  deliber- 
ately broken  jail  upon  the  faith  of  any  such  infallible  rule 
of  j)rocedure. 

It  is  accordingly  ordered  that  the  motion  to  dismiss  this 
cause  be  granted,  unless  it  shall  be  made  to  appear,  on  the 
regular  call  of  the  docket  of  the  Fourth  Division,  at  the  next 
ensuing  term  of  this  court,  that  the  appellant  has  submitted 
himself  to  the  jurisdiction  of  this  court,  by  returning  to  the 
custody  of  the  proper  officer  of  the  law. 


Posey  v>  The  State. 

Indictment  for  Abuse  of  Female  under  ten  Years  of  Age  in  At- 
tempt to  huve  Carnal  Knowledge  of  her. 

1.  Summoning  jury  for  trial  of  capital  felony;  provisions  of  statute 
mandatory. — Section  4874  of  the  Code  of  1876,  providing  for  the  sum- 
moning of  }>er.sons  from  whom  si  jury  must  be  elected,  impaneled  and 
sworn  for  the  trial  of  a  cajntal  felony,  imposes  a  duty  on  the  court,  and 
is  mandatory  ;  nnd  if  there  is  not  a  compliance  with  the  provisions  of  the 
statute,  error  results,  which  will,  on  appeal  or  writ  of  error,  reverse  a 
judgment  of  conviction. 

2.  Same;  proprr  practice  when  order  for  jury  and  trial  occur  in  same 
week. — When  the  order  for  summoning  a  jury  to  try  a  capital  felony  sets 
a  day  for  the  trial  which  falls  within  the  week  in  which  the  order  is  made, 
the  proper  practice  is  to  put  on  the  list  ordered  to  be  summoned  only 
the  nan)es  of  such  of  the  drawn  and  simimoned  jurors  for  the  week  as 
are,  when  the  order  is  niade,  in  attendance  on  the  court,  leaving  oH' such 
as  were  simnnoned  and  clo  not  attend,  and  such  as  have  been  excused, 
ami   all  tale.^men  summoned  to  supply  their  places. 

3.  Same;  irheu  order  for,  a  reversible  error. — Where  the  day  fixed  for 
the  trial  of  a  capital  felonv,  and  the  order  for  summoning  a  jury  therefor 
fell  in  the  same  week  of  the  term  of  a  court  which  continuecl  longer  than 
one  week,  and  the  order  directed  the  sheriff  to  "summon  one  hundred 
jurors,    iiii'hidiiKj  the  regular  venire,  to  serve  as  jurors  in  said  trial," 
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held,  that  the  word  venire,  as  thus  used,  meant  the  order  the  clerk  was 
required  to  issue  for  summoninj;  petit  jurors,  under  section  4744  of  the 
Code,  and  that  therein'  the  .sheriff  was  conunanded  to  place  on  his  list 
the  entire  body  of  names  set  forth  in  the  venire,  whether  summoned  or 
not,  and  not  merely  those  of  the  regular  jurors  who  had  been  summoned, 
as  contemplated  by  the  statute  ;  and  hence,  that  error  was  clearly  shown, 
which,  in  the  absence  of  facts,  appearing  of  record,  clearly  repelling  the 
presumption  of  injury,  would  operate  a  reversal  of  the  judgment  of  con- 
viction. 

4.  Application  for  change  of  venue;  refusal  of,  can  not  be  reviewed  by 
this  f-onrt. — An  order  of  the  primary  court  refusing  an  application  for  a 
change  of  venue  in  a  criminal  case,  can  not  be  reviewed  by  this  court  on 
appeal  or  writ  of  error. 

Wrh'  of  Error  to  Jefferson  Circnit  Court. 

Tried  before  lion.  Sam'l.  II.  Spkoit. 

The  indictment  in  this  cause  charged  tliat  Wesley  Posey, 
the  defendant  in  the  court  below,  iiad  carnal  knowledge  of  a 
designated  female,  under  the  age  of  ten  years,  or  did  abuse  said 
female  in  the  attempt  to  have  carnal  knowledge  of  her.  On 
the  trial  he  was  convicted 'and  sentenced  to  be  hung;  and  to 
reverse  the  judgment  of  conviction,  he  applied  for,  and  ob- 
tained a  writ  of  error.  The  facts  disclosed  by  the  record,  nec- 
essary to  an  understanding  of  the  points  decided  by  the  court, 
are  sufficiently  stated  in  the  opinion. 

M,  T.  Porter,  li.  W.  Cobb,  and  R.  II.  Pearson,  for  plain- 
tiff in  error. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— The  fall  term,  1883,  of  the  Circuit  Court  of 
Jefferson  County  was  commenced  on  the  19th  day  of  Novem- 
ber, that  being  the  12th  Monday  after  the  4th  Monday  in 
August — the  time  appointed  by  the  statute  for  the  holding  of 
that  court. — Sess.  Acts  of  1882-3,  p.  42.  That  court  continues 
its  sessions  until  the  business  is  disposed  of.  At  that  term  it 
remained  in  session  four  weeks,  and  until  December  15th,  as 
shown  by  the  certificate  of  the  clerk.  The  indictment,  on 
which  the  accused  was  tried,  was  filed  in  the  clerk's  office,  De- 
cember 4th,  which  was  Tuesday  of  the  third  week.  The 
prisoner  was  arraigned  and  pleadel  not  guilty,  but  the  record 
does  not  inform  us  on  whal.  day  this  took  place.  The  affidavit 
for  change  of  venue  states  the  arraignment  was  on  Wednesday, 
the  5th,  and  we  suppose  that  is  correct.  Friday,  the  7th,  was 
set  for  the  trial,  and  it  came  off  on  that  day. 

Our  statutes— Code  of  1876,  §§  from  4732  to  4758  inclusive — 
relate  to  the  selecting,  drawing,  sunmioning  and  empaneling  of 
juries,  grand  and  petit.  Section  4759  enacts  that  the  provi- 
sions of  this  article,  with  a  single  exception  not  material  in  tliis 
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cause,  "in  relation  to  the  selection,  drawing  and  summoning  of 
jurors,  are  merely  directory ;  and  juries  selected,  drawn  and 
summoned,  whether  at  an  earlier  or  later  day,  must  be  deemed 
legal."  Mark  the  language.  To  come  within  this  healing 
statute,  the  duty  or  function  provided  for  must  relate  to  the 
"selection,  drawing  and  summoning  of  jurors."  These  func- 
tions are  all  preparatory,  and  none  of  them  are  performed  in 
the  trial  court.  The  presiding  judge  does  not  participate  in 
them.  The  first  two  of  the  duties  are  performed  by  the  pro- 
bate judge,  sheriff,  and  clerk  of  the  circuit  or  city  couri,  or  any 
two,  or  a  majority  of  them.  The  sheriff  alone  performs  the 
last.  All  are  in  their  nature  ministerial ;  and  the  special  duties 
cast  on  the  probate  judge  in  reference  to  this  service  are 
clerical.  All  these  duties  come  under  the  influence  of  section 
4759  of  the  Code.  But  in  the  organization,  in  court,  of  a  jury 
for  the  trial  of  causes — particularly  for  the  trial  of  capital 
felonies — many  proceedings  must  be  had,  and  orders  made, 
which  require  the  action  of  the  court  itself.  Among  these  ju- 
dicial duties,  which  can  be  performed  alone  by  the  court,  is 
the  order  to  summon  jurors  for  the  trial  of  capital  felonies, 
the  order  to  summon  talesmen  to  complete  a  defective  panel, 
and  many  otiiers.  The  statutory  commands  which  declare 
these  judicial  duties  are  not  directory.  They  are  mandatory 
on  the  court,  and  must  l)e  obeyed  as  they  are  expressed.  And 
we  have  many  times  ruled  if  they  be  not  obeyed,  this  is  an 
error  for  which  we  will  reverse  a  judgment  of  conviction. 
Finleii  V.  The  State,  61  Ala.  201 ;  Cross  v.  The  State,  63  Ala. 
40 ;  Scott  V.  The  State,  Ih.  59 ;  Phillips  v.  The  State,  Q%  Ala. 
469 :  Oliver  v.  The  State,  QQ  Ala.  8 ;  Spicer  v.  The  State,  69 
Ala.  159. 

Section  4S74  of  the  Code  of  1876  provides  for  the  summon- 
ing of  })ersons,  from  whom  a  jury  must  be  elected,  empaneled 
and  sworn  for  the  trial  of  a  capital  felony.  It  will  be  observed 
this  section  is  not  placed  in  the  article — Art.  1,  Chap.  7,  Title 
3,  Part  5 — certain  provisions  of  which  are  declared  directory. 
This  section  is  mandatory,  and  imposes  a  duty  on  the  court,  not 
on  any  ministerial  officer.  Its  language  is,  "The  court  must 
iriake  an  order,  commanding  the  sheriff  to  summon  not  less 
than  fifty,  nor  more  than  one  hundred  persons,  including  those 
summoned  on  the  regular  juries  for  the  week  or  term,  when 
the  term  does  not  exceed  one  week."  The  term  of  tiie  Jef- 
ferson Circuit  Court  did  exceed  one  week,  and  hence,  the  duty 
was,  that  the  persons  ordered  to  be  summoned  should  include 
"those  summoned  on  the  regular  juries  for  the  week."  This 
means  those  persons  summoned  on  the  regular  juries  for  the 
week,  in  which  the  trial  is  ordered  to  take  place.  Under  our 
statutes,  when  the  term  of  the  court  continues  longer  than  one 
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week,  a  separate  list  of  petit  jurors  is  drawn  and  summoned 
for  each  week  of  the  term. 

When  the  order  sets  a  day  for  the  trial,  as  it  often  does, 
which  falls  within  the  week  in  which  the  order  is  made,  a  dif- 
lienlty  is  sometimes  encountered.  All  the  jurors  summoned 
may  not,  and  frequently  do  not  attend,  and  of  those  who  at- 
tend, some  may  be  excused.  The  practice  is  to  put  on  the 
list  ordered  to  be  summoned,  only  tlie  names  of  such  of  the 
drawn  and  summoned  jurors  for  the  week,  as  are,  when  the 
order  is  made,  in  attendance  on  the  court.  This  leaves  ofif 
such  as  were  summoned  and  do  not  attend,  such  as  have  been 
excused,  and  all  talesmen  summoned  to  supply  their  places. 
We  hold  this  to  be  the  correct  practice. — Sheltcyti  v.  The  State, 
[ante,  p.  5] ;  Floyd  v.  The  State,  55  Ala.  61.  Of  course,  the 
sheriff  is  not  prohibited  to  sunmion  on  the  venire  he  is  required 
to  choose,  talesmen  who  may  have  been  empaneled,  to  supply 
deficiencies. 

The  order  made  in  this  case  was  as  follows :  "The  sheriff  is 
ordered  to  summon  one  hundred  jurors,  including  the  regular 
venire,  to  serve  as  jurors  in  said  trial." 

The  word  venire — Latin — the  infinitive  of  venio,  to  come,  is 
of  not  very  well  defined  legal  meaning.  Its  popular  and  prac- 
tical signification  is  "a  writ  directed  to  the  sheriff,  command- 
ing him  to  cause  to  come  from  the  body  of  the  county,  before 
the  court  from  which  it  issued,  a  certain  number  of  qualified 
citizens  who  are  to  act  as  jurors  in  the  said  court." — Bouv. 
Diet.;  Worcester's  Diet.  According  to  thisdiefinition,  it  is  the 
writ,  directed  to  the  shei'iff,  and  not  the  body  of  names  sum- 
moned thereunder,  which  constitutes  the  venire.  It  is  some- 
-times  popularly  used  in  the  latter  sense.  It  is  so  used  in  §  4876 
of  the  Code.  There  can  be  no  doubt,  however,  that  in  the 
order  copied  above,  the  circuit  court  meant  by  the  term  ventre 
the  order  the  clerk  was  required  to  issue  for  the  summoning  of 
petit  jurors,  under  §  4744  of  the  Code.  This  venire  contained, 
say,  thirty-six  names,  and  commanded  the  sheriff'  to  summon 
them.  We  can  not  know  they  were  all  summoned  by  the 
sheriff.  Our  experience  teaches  us  they  scarcely  ever  are. 
But  this  is  inmiaterial.  Enough  for  ns,  that  the  statute  allowed 
only  those  of  the  regular  juries,  who  had  been  summoned, 
while  the  oi-der  of  the  court  commanded  the  sheriff  to  place  on 
his  list  the  entire  body  of  names  set  forth  in  the  venire, 
whether  summoned  or  not.  Error  is  thus  clearly  shown,  and 
it  is  nowhere  shown  it  did  no  injury.  Injury  is  presumed 
from  error,  unless  the  presumption  is  clearly  repelled.  And 
if,  by  the  ruling  of  the  court,  a  juror  is  put  on  the  defendant 
the  law  does  not  authorize,  this  is  a  reversible  error. — Finley 
V.  The  Statey  61  Ala.  201. 
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The  circninstances  attending  the  trial  and  conviction  of  this 
defendant  were  of  so  public  a  character,  that  all  men  must  be 
more  or  less  cognizant  of  them.  The  offense  charged,  if  per- 
petrated, is  so  harrowing  and  revolting,  as  to  stir  tlie  blood  of 
the  coolest  and  most  law-abiding.  But  the  law  should  prevail, 
without  any  reference  to  the  magnitude  or  brutality  of  the 
offense  charged.  No  matter  how  revolting  the  accusation,  how 
clear  the  proof,  or  how  degraded,  or  even  brutal  the  offender, 
the  Constitution,  the  law,  the  very  genius  of  Anglo-American 
liberty  demand  a  fair  and  impartial  trial.  If  guilty,  let  him 
suffer  such  penalty  as  an  impartial  jury,  unawed  by  outside 
pressure,  may,  under  the  law,  inHict  upon  him.  He  is  a  human 
l)eing,  and  is  entitled  to  this.  Let  not  an  outraged  public,  or 
one  which  deems  itself  outraged,  stain  its  own  hands — stamp  on 
its  soul  the  sin  of  a  great  crime — on  the  false  plea,  that  it  is  but 
the  avenger  of  the  innocent.  When  the  law  punishes,  even  to 
the  taking  away  of.  life,  it  can  not  be  affirmed  that  any  man  did 
it.  It  is  but  the  government's  method  of  protecting  itself. 
Wlien  man,  however,  U8ur])s  the  functions  of  law  and  inflicts 
summary  vengeance,  he  writes  himself  a  criminal,  and  whether 
punished  or  not,  he  mnst  bear  the  burden  of  a  conscious  crime 
to  his  grave.  Better,  far  better,  that  the  greatest  offender  go 
unpunished,  than  that  the  multitude  should  itself  defy  the  law, 
and  commit  a  great  crime.  Moreover,  there  is  always  danger, 
that  an  infuriated  mob,  resolved  on  blood,  may  commit  fatal 
mistakes. 

We  intimate  no  opinion  as  to  the  guilt  or  innocence  of  the 
accused.  Black  as  is  the  crime  with  wich  he  is  charged,  he  may 
be  gnilty  of  it.  Tiie  law,  however,  pronounces  no  one  guilty, 
until,  after  fair  trial  according  to  its  forms,  he  is  found  and  pro- 
nounced guilty. 

We  have  no  jurisdiction  of  applications  for  changes  of  venue. 
They  must  depend  on  the  enlightened  intelligence  of  the  trial 
court.  It  is  nevertheless  a  right,  secured  to  defendants  in 
criminal  prosecutions,  to  have  a  fair  and  impartial  trial,  and,  to 
this  end,  to  set  forth  reasons  why  such  trial  can  not  be  had, 
without  a  change  of  venue.  Of  the  sufficiency  of  the  reasons 
shown,  the  trial  court  nmst  determine.  If  it  be  shown  to  the 
reasonable  satisfaction  of  the  court,  that  an  impartial  trial,  and 
an  unl)ia8ed  verdict  can  not  be  reasonably  expected,  the  venue 
ought  to  be  changed.  We  find  in  the  record  the  affidavit  which 
was  made  in  this  ca.se,  and  we  fail  to  perceive  wherein  it  was 
insufficient.  Tiie  jury,  with  their  then  surroundings,  were  in 
no  condition  to  deliV>erate  calmly  on  the  momentous  issue  they 
were  trying.  This  we  know  from  public  history. — Ex  parte 
Banks,  28  Ala.  28. 

The  judgment  of  the  circuit  court  is  i-eversed,  and  the  cause 
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remanded.     Let  the  prisoner  remain  in  custody,  until  discharged 
bj  due  course  of  law. 


Harris  t\  The  State. 

Indictment  for  Burglary. 

1.  Jurisdiction  of  recorder  of  city  of  Montgomery  as  committing  mogis- 
Irale. — The  recorder  of  the  city  of  Mont<ronier}',  being  clotherl  by  statute, 
not  only  with  jurisdiction  of  violations  of  the  ordinances  of  the  city,  but 
also,  in  addition  thereto,  with  "all  the  powers  and  authority  that  belong 
to  justices  of  the  peace  in  criminal  matters,  by  the  laws  of  this  State," 
has  the  ]>lenary  jurisdiction  of  justices  of  the  peace  as  committing  magis- 
trates, and  the  authority  and  jurisdiction  to  inquire  and  determine, 
whether  there  is  probable  cause  to  believe  a  criminal  offense  has  been 
committed,  and  that  the  person  charged  is  guilty  of  its  commission. 

2.  Testimony  of  witness  before  committing  magistrate ;  admissibility  of. 
Whether  the  absence  of  a  witness  from  the  State,  either  permanent  or 
temporary,  not  induced  by  the  act  of  the  defendant,  will,  in  a  criminal 
case,  authorize  the  introduction  of  evidence  of  the  testimony  given  by 
him  on  a  former  trial,  or  on  a  preliminary  examination  before  a  commit- 
ting magistrate,  against  the  defendant,  is  not  decided  ;  but  testimony  of 
this  character  being  admitted  Avith  great  caution,  only  froin  necessity, 
and  to  prevent  a  failure  of  justice,  the  necessity  therefor,  whether  arising 
from  death,  insanity,  or  other  cause  rendering  impracticable  the  produc- 
tion and  examination  of  the  witness,  ought  to  be  clearly  shown. 

3.  Same;  vhen  inadmissible. — Proof,  on  the  trial  of  a  criminal  case,  of 
the  disappearance  of  an  absent  witness  from  the  place  at  which  she 
resided  at  the  time  of  the  preliminary  examination  before  a  committing 
magistrate,  and  of  declarations,  made  by  her  before  her  disappearance, 
of  an  intention  to  go  to  Georgia  with  a  particular  person,  with  whom  she 

•did  not  go,  does  not  make  out  a  case  which  authorizes  the  introduction  of 
evidence  of  her  testimony  on  the  preliminary  examination. 

4.  Same;  how  proved. — It  is  the  duty  of  a  committing  magistrate  to 
reduce  to  writing  the  te.stimony  of  witnesses  examined  before  him  on  a 
preliminary  examination,  and  if  he  observes  this  duty,  the  writing  is  the 
best  evidence,  and  must  be  produced,  or  its  absence  accounted  for;  but 
if  he  neglect  the  dutv,  the  testimony  given  may  be  proved,  when  a 
necessity  therefor  is  shown,  by  any  witness  who  heard  and  remembers 
it  substantially. 

5.  When  declarations  of  witness  inadmissible. — The  declaration  of  a 
person  found  in  possession  of  stolen  property,  and  arrested  for  the  larceny 
thereof,  made  after  the  arrest,  and  after  he  had  parted  witli  the  possession, 
that  he  received  it  from  the  defendant,  is  not  admissible  against  the  de- 
fendant for  any  purpose. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Arrington. 

Allen  Harris,  the  defendant  in  the  court  below,  appellant 
here,  was  indicted  for  breaking  into  and  entering  a  designated 
building  within  the  curtilage  of  a  dwelling  house,  "  with  the 
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intent  to  steal,  and  having  so  broken  into  and  entered  said  build- 
ing, then  and  there  feloniously  took  aiKl  carried  away  seven 
turkeys  of  the  aggregate  value  of  twelve  dollars,  the  personal 
property,"  etc.  The  defendant  was  found  guilty  of  burglary, 
and  sentenced  to  hard  labor  for  the  county.  After  proving  the 
breaking  and  entry  as  charged,  and  the  larceny  of  the  turkeys^ 
it  was  shown  that  on  a  preliminary  examination  of  the  defend- 
ant, had  before  the  recorder  of  the  city  of  Montgomery,  the 
cause  before  that  officer  being  entitled,  "  The  City  Council 
of  Montgomery  v.  Allen  Harris,"  one  Ellen  Gamble,  an 
absent  witness  for  the  State,  was"  examined  as  a  witness  ;  that 
shortly  after  this  examination,  said  witness  stated  that  she  was 
going  to  Georgia  with  a  designated  party,  and  a  week  there 
after  she,  selling  all  her  household  effects,  moved  away  from  the 
house  in  which  she  then  lived,  but  where  she  went,  the  witnesses 
did  not  know ;  that  for  a  week  after  she  left  her  said  house,  her 
daughter  was  seen  in  Montgomery,  who  stated  that  her  mother 
was  still  living  in  that  city,  and  that  she  did  not  go  away 
with  the  party  with  whom  she  said  she  was  going,  because  she 
had  lost  her  money,  and  she  was  waiting  for  that  party  to  send 
her  some  money  from  Atlanta,  and  that  when  she  received  it, 
they,  both  mother  and  daughter,  were  going  to  Georgia ;  and 
that  said  Ellen  Gamble  had  not  been  since  seen  in  Montgomery. 
It  was  also  shown  that  a  subpoena  issued  for  her  had  been  re- 
turned "not  found"  in  Montgomery  county.  It  was  not  shown 
whether  the  committing  magistrate  reduced  to  writing  the  tes- 
timony of  the  said  Ellen  Gamble,  given  on  the  preliminary  ex- 
amination or  not.  Upon  this  proof,  the  State  was  allowed, 
against  the  defendant's  objection,  to  prove,  by  another  witness 
wliat  her  testimony  M'as  before  the  committing  magistrate  on 
said  examination ;  and  to  this  ruling  the  defendant  excepted. 
The  substance  of  this  testimony  was,  that  before  daylight  on 
the  morning  of  the  night  the  burglary  was  committed,  the  de- 
fendant came  to  her  house  with  the  turkeys,  which  she  received 
from,  and  sold  for  him,  at  his  request.  The  defendant  having 
shown  by  the  cross-examination  of  a  policeman  of  said  city,  who 
had  been  examined  in  chief  by  the  State,  that  he  arrested  the 
said  Pollen  Gamble  for  the  larceny  of  the  turkeys,  and  that,  on 
her  testimony  on  the  preliminary  examination  of  the  defendant, 
she  was  released,  the  State  asked  said  witness,  in  rebuttal,  what 
Ellen  Gamble  told  him  when  he  went  to  arrest  her.  To  this 
(question  the  defendant  objected,  but  the  court  overruled  the  ob- 
jection, and  he  excepted.  In  response  to  the  <|uestion  the  wit- 
ness answered,  that  she  told  him,  "  in  substance,  the  same  she 
tcstitied  to  as  above  stated."  The  defendant  then  moved  to 
exclude  this  answer,  but  the  court  overruled  the  motion,  and  he 
excepted. 
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The  rulings  above  noted  are,  with  others,  here  assigned  as 
error. 

Jno.  Gi>rDRAT  Winter,  for  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

BKICKELL,  C.  J. — The  recorder  of  the  city  of  Montgom- 
ery is  clothed  with  jurisdiction  of  violations  of  the  ordinances 
of  the  city,  and,  in  addition,  wnth  "all  the  powei*s  and  authority 
that  belong  to  justices  of  the  peace  in  criminal  matters,  by  the 
laws  of  tliis  State."— Pamph.  Acts,  1869-70,  p.  363,  §10; 
Pamph.  Acts,  1880-1,  p.  496,  §  2.  The  powers  and  authority 
of  justices  of  the  peace  include  plenary  jurisdiction  as  com- 
mitting magistrates — the  jurisdiction  to  inquire  and  determine 
whether  there  is  probable  cause  to  believe  a  criminal  offense  lias 
been  committed,  and  that  the  person  charged  is  guilty  of  its 
commission.  The  recorder  had,  and  was  exercising  the  juris- 
diction of  a  committing  magistrate,  in  the  inquiry  as  to  the 
guilt  or  innocence  of  appellant  of  the  oflFense  with  which  he  is 
now  indicted,  when  the  absent  witness,  Ellen  Gamble,  was  ex- 
amined. The  appellant  was  present  on  the  inquiry,  and  had 
the  opportunity  of  cross-examination.  The  inquiry  was  the 
inception  of  the  prosecution  ;  the  indictment  is  its  continuation ; 
the  issues  involved  are  the  same,  and  there  is  identity  of  parties. 
If  a  necessity  existed  which  authorized  the  introduction  of  sec- 
ondary evidence  of  the  testimony  given  by  the  absent  witness 
on  the  hearing  before  the  recorder,  there  was  no  force  in  the 
objection,  that  the  hearing  before  him  was  illegal,  or  that  the 
parties  and  the  issue  were  not  the  same.  It  is  well  settled  that 
evidence  is  admissible  on  the  trial  in  chief,  of  what  a  deceased 
witness  testified  on  the  preliminary  hearing  before  a  commit- 
ting magistrate.  It  is  the  duty  of  the  magistrate  to  reduce  the 
examination  to  writing,  and  if  he  observe  the  duty,  the  writing 
is  the  best  evidence,  and  nmst  be  produced,  or  a  satisfactory 
account  given  for  its  absence.  But  if  he  neglect  the  duty,  the 
testimony  given  may  be  proved  by  any  witness  who  heard  and. 
remembers  it  substantially. — Tharp  v.  State,  15  Ala.  749 ;  Da- 
vis V.  State,  17  Ala.  354. 

The  specific  objections  taken  in  the  court  below  do  not  raise 
the  inquiry,  whether  the  absence  of  a  witness  from  the  State, 
temporary  or  permanent,  not  induced  by  the  act  of  the  defend- 
ant, will  in  a  criminal  case  authorize  the  introduction  of  evi- 
dence of  the  testimony  given  by  him  on  a  former  trial ;  and 
we  abstain  from  the  intimation  of  an  opinion  upon  that  ques- 
tion. The  substance  of  the  objections  is,  that  it  was  not  shown 
that  the  witness  was  absent  from  the  State.  We  are  of  opinion 
32 
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the  objections  were  well  taken,  and  ought  to  have  been  sus- 
tained. Testimony  of  this  kind  is  admitted  with  great  caution, 
only  from  necessity,  and  to  prevent  a  failure  of  justice.  The 
necessity,  whether  it  is  supposed  to  arise  from  death,  or 
insanity,  or  from  other  cause  rendering  impracticable  the  pro- 
duction and  examination  of  the  witness,  ought  to  be  shown 
clearly.  Allowing  to  the  evidence  explanatory  of  the  failure 
to  produce  the  witness  the  greatest  weight  which  can  be  justly 
claimed  for  it,  and  it  proves  no  more  than  her  disappearance 
from  the  place  of  her  residence  at  the  tin)e  of  her  former  ex- 
amination. It  is  as  consistent  with  the  hypothesis  that  she  is 
elsewhere  in  the  State,  and  within  the  jurisdiction  of  the  court, 
as  that  she  is  absent  from,  or  residing  without  the  State.  Her 
declarations  of  an  intention  to  go  to  Georgia  were  not  contem- 
poraneous with  her  disappearance,  and  they  were  connected 
with  a  declaration  of  a  purpose  to  go  with  a  particular  person, 
whom  she  did  not  accompany.  A  case  was  not  made  which 
authorized  the  introduction  of  evidence  of  her  testimonj"  on 
the  former  trial. 

The  purpose  of  introducing  evidence  of  the  declarations 
made  by  her  when  arrested  upon  the  charge  of  having  stolen 
the  turkeys,  is  not  shown  bj'  the  bill  of  exceptions.  We  are 
not  aware  of  uny  purpose  for  which  it  ought  to  have  been  re- 
ceived. The  declarations  were  not  explanatory  of  her  posses- 
sion of  the  turkeys,  for,  before  making  them,  she  had  parted 
with  the  possession.  Tlie  possession  was  a  past,  and  not  a 
present,  existing  fact.  The  declarations  of  a  stranger  which 
are  merely  narrative  of  a  past  occurrence  or  fact,  are  not  ad- 
missible evidence,  either  as  explanatory,  or  of  the  existence  of 
the  occurrence  or  fact.---l  Greenl.  on  Ev.  §  110. 

These  errors  compel  a  reversal  of  the  judgment,  and  it  is 
pot  necessary  to  consider  the  other  matters  pressed  in  the  argu- 
ment of  counsel. 

Reversed  and  remanded. 


Amos  V,  The  State. 

Indictment  for  Selling  Lifjuors  contra?'!/  to  Local  Statute. 

1.  LornI  Ktatnte  prohibiting  gift,  xule  or  other  dis}>08ition  of  liquors  con- 
timed. — Where  a  statute  niakoH  it  unlawful  "to  sell,  ^Jve  awav,  or  other- 
M'iw  dispose  of"  desijiiiated  ii<juors,  the  words,  "or  otherwise  dispose  of," 
following  the  more  specific  or  particular  words,  "sell  or  give  away," 
must  be  construed,  a  larger  legislative  iuteulion  not  being  clearly  ex- 

Vui..  i.xxiii. 


1883.]  OF  ALABAMA.  499 

[Amos  V.  The  State.] 

pressed,  as  extending  only  to  a  disposition  ejiisdem  generis  with  a  sale  or 
gift ;  they  can  not  be  extended  to  any  and  every  act  which  may  be  said 
to  be  a  disposition. 

2.  Same. — Hence,  where  the  liquor  a  defendant  indicted  under  such 
statute  is  charged  with  having  disposed  of,  was  the  property  of  the  per- 
son to  whoni  it  was  delivered,  it  having  been  bought  for  him  by  the  de- 
fendant's father  as  an  agent  merely,  and  the  father,  as  such  agent,  hav- 
ing the  custody  of  it,  and  the  defendant  had  no  connection  with  it,  and 
did  no  other  act  than,  on  the  request  of  the  owner  to  deliver  to  him  a 
part  of  it,  because  it  was'not  convenient  for  the  owner  to  take  away  the 
whole,  this  is  not  such  a  disposition  of  the  liquor  as  rendered  the  defend- 
ant guilty  of  a  violation  of  the  statute. 

3.  Same. — If,  however,  the  real  transaction  was  a  sale  by  the  defend- 
ant's father  to  the  party  to  whom  it  was  delivered,  the  introduction  of  the 
lattei  's  name  as  purchaser  being  a  mere  device  and,  to  consummate  the 
sale,  and  acting  for  his  father,  the  defendant  made  delivery  of  the  liquor, 
then  he  would  be  guilty  of.  a  violation  of  the  statute. 

4.  General  charge  on  effect  of  evidence  in  favor  of  the  State  in  criminal 
case;  trhen  can  not  he  s^cstained. — A  general  charge  to  the  jury  in  a  crim- 
inal case,  that  if  they  believe  the  evidence,  they  should  find  the  defend- 
ant guilty,  is  of  doubtful  propriety  ;  and  if  questioned,  on  appeal  it  can 
not  be  sustained,  unle'ss  the  evidence,  in  its  character,  is  clear,  conclu- 
sive, and  without  conflict,  leaving  no  inference  of  fact  to  be  drawn  by  the 
jur>'. 

5.  Right  of  counsel  for  accused  to  argur  questions  of  law  to  the  court, 
considered. — Upon  questions  of  law,  which  the  court  alone  can  decide, 
it  mag  be  that,  when  the  opinion  of  the  judge  is  formed  and  fixed,  he  may, 
in  the  exercise  of  a  sound  judicial  discretion,  decline  to  hear  argument 
from  counsel ;  but  this  <liscretion  should  be  exercised  sparinglj'  and  cau- 
tiously, and  only  when  the  question  seems  so  clear  as  not  to  admit  of 
argument. 

Appeal  from  Conecuh  Circuit  Court. 

Tried  before  Hon   Joiix  P.  HriiBAKD. 

Npd  Amos,  the  appellant,  defendant  in  the  lower  court,  was 
indicted,  tried  and  convicted  under  a  statute  rendering  it  un- 
lawful, except  upon  the  prescription  of  a  practising  physician, 
"to  sell,  give  away,  or  otherwise  dispose  of  spirituous,  vinous 
or  malt  liquors,"  within  a  designated  locality  in  the  county  of 
Conecuh. — Pamph.  Acts,  1880-1,  p.  387,  As  the  evidence 
tended  to  show,  L.  IS".  Amos,  the  defendant's  father,  who  was 
merchandising,  and  kept  a  store  in  Brooklyn,  within  half  a  mile 
of  Brooklyn  Academy,  in  said  county,  ordered  and  obtained 
for  G.  Bethea  from  Mobile,  on  his  written  request,  live  gal- 
lons of  whiskey ;  and  when  the  whiskey  came,  Bethea  "had  no 
way  to  take  it  all  away,  and  he  got  L.  N.  Amos  to  have  it  put 
in  a  house  in  Dr.  Feagin's  yard,  which  was  a  house  in  which 
the  defendant's  father  kept  other  things  incident  to  his  busi- 
ness ;"  and  from  the  whiskey  thus  obtained  and  kept  for  him, 
whiskey  "was  drawn  oif  and  furnished  witness  by  defendant 
and  L.  N.  Amos  as  he,  witness,  called  for,  or  wanted  it."  The 
evidence  further  tended  to  show  that,  within  twelve  months 
before  the  finding  of  the  indictment,  the  defendant,  who  was 
not  connected  with  his  father's  business  in  any  capacity,  though 
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frequently  about  his  store,  let  the  said  Bethea  have  some  of 
said  whiskey ;  and  for  this  act,  it  appears,  he  was  indicted. 
Bethea's  request  that  defendant's  father  should  order  the 
whiskey  for  him,  and  a  bill  in  favor  of  James  McDonnell  &  Co., 
of  Mobile,  against  Bethea  for  the  whiskey,  were  read  in  evi- 
dence. The  defendant  made  a  statement  under  the  statute, 
which  was  "substantially  as  follows :  I  may  have  drawn  some 
whiskey  for  Mr.  Bethea,  but  I  never  sold  or  gave  him  any 
whiskey,  or  disposed  of  any  whiskey  to  him.  All  the  whiskey 
I  know  of  Mr.  Bethea  getting,  and  I  let  him  have,  was  the 
whiskey  for  which  my  father  had  sent  for  Mr.  Bethea,  and 
which  was  delivered  to  him  as  he  called  for  it.  I  was  not  con- 
nected with  the  business  in  any  way  at  all,  but  was  frequently 
at  ray  father's  store." 

After  reciting  that  this  was  all  the  evidence  introduced  on 
the  trial,  the  bill  of  exceptions  proceeds :  "  The  solicitor  then 
asked  the  court  in  writing  to  give  the  following  charge :  '  If 
the  jury  believe  all  the  evidence  in  this  case  beyond  a  reasonable 
doubt,  they  will  find  the  defendant  guilty,  and  assess  a  iine  of  not 
less  than  fifty  dollars,  nor  more  than  five  hundred  dollars."  The 
court  stated  he  would  give  the  charge.  The  defendant's  coun- 
sel asked  the  court  to  be  heard  by  the  court,  why  the  charge 
should  not  be  given,  before  giving  the  diarge.  The  court  de- 
clined to  hear  the  defendant's  counsel,  and  stated  to  the  counsel 
the  reason  why,  was,  that  he  had  listened  very  carefully  to  the 
testimony,  and  had  concluded  to  give  the  charge,  if  asked.  To 
the  refusal  of  the  court  thus  to  hear  the  defendant's  counsel,  and 
to  the  remark  of  the  court,  defendant  duly  and  legally  excepted. 
The  counsel  for  defendant  then  asked  to  argue  the  case  to  the 
jury,  and  the  court  then  stated  that  counsel  might  argue  the 
case  to  the  jury.  Whereupon,  the  solicitor  and  defendant's 
counsel  both  addressed  the  jury.  The  solicitor  then  renewed 
his  request  for  the  court  to  give  the  written  charge  above  set 
out,  which  the  court  then  gave;"  and  the  defendant  excepted. 

The  defendant  also  reserved, exceptions  to  the  refusal  of  the 
court  to  give  the  following  charges  reciuested  by  him  in  writing : 
1.  "The  court  charges  the  jury  that  if  the  evidence  satisfies 
them  that  the  whiskey  was  tlie  property  of  the  witness  Bethea, 
and  had  been  left  with  L.  N.  Amos,  and  that  all  that  the  de- 
fendant had  to  do  with  it,  was  to  draw  a  part  of  it.  at  one  time, 
at  tlie  request  of  the  owner,  Mr.  Bethea,  then  this,  without  more, 
would  not  authorize  tlie  conviction  of  defendant."  2.  "  The 
court  charges  the  jury  that,  in  coming  to  a  verdict  in  this  cause, 
they  must  look  to  the  written  order  oi  Bethea,  and  the  bill  made 
out  by  James  McDonnell  <fe  Co.,  and  to  all  the  facts  and  cir- 
cumstances, and  also  to  the  statement  of  the  defendant ;  and  if, 
looking  at  all  the  evidence  in  the  case,  they  are  not  satisfied  of  the 
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guilt  of  the  defendant,  beyond  a  reasonable  doubt,  then  they 
must  acquit  him." 

The  rulings  above  noted  are  here  assigned  as  error. 

Stallworth  &  BuRNErr,  for  appellant. 

H.  C  Tompkins,  Attorney-General,  for  the  State. 

BlilCKELL,  C.  J. — The  indictment  is  founded  upon  the 

statute  (Pamph.  Acts,  1880-81,  p.  387),  rendering  it  unlawful, 
excei)t  upon  the  prescription  of  a  practising  physician,  "to  sell, 
give  away,  or  otherwise  dispose  of  spirituous,  vinous  or  malt 
liquors,"  within  a  designated  locality  in  the  county  of  Conecuh. 
The  manifest  purpose  of  the  statute,  taking  the  words  in  their 
ordinary  signification,  is  the  prohibition  of  all  dealing  in  the 
nature  of  trade  or  traffic,  in  the  locality  specified — a  prohibition 
of  a  transfer  of  such  liquors  in  the  mode  such  transfers  had 
been  made  usually,  and  the  prevention  of  all  evasions  of  the 
prohibition.  The  effective  words  are  sell^  give  cnoay^  m"  other- 
wise dispose  of  j  all  of  which,  in  a  general  sense,  found  in  this 
connection,  signify  some  act  by  which  one  person  parts  with,  to 
another,  possession  or  ownership  of  property.  A  sale^  ex  vi 
iennini,  imjDorts  the  transfer  of  personal  property  upon  a  valu- 
able consideration;  and  a  gi/t  imports  a  like  transfer  gratui- 
tously, or  upon  a  merely  good  consideration.  The  niore  general 
words,  or  otherwise  dispose  of,  following  the  more  specific  or 
particular  words,  sell,  or  give  away,  upon  a  settled  rule  of  stat- 
utory construction,  a  larger  legislative  intention  not  being  clearly 
expressed,  must  be  construed  as  extending  only  to  a  disposition 
ejusdem.  generis  with  a  sale  or  a  gift ;  they  are  i:ot  to  be  extended 
to  any  and  every  act  which  may  be  said  to  be  a  disposition. 
The  rule  is,  when  general  words  follow,  in  a  statute,  words  of 
particular  and  special  meaning,  if  there  be  not  a  clear  manifes- 
tation of  a  different  legislative  intent,  they  are  construed  as 
applicable  to  persons  or  things,  or  cases  of  like  kind,  as  are 
designated  by  the  particular  wofds.  The  rule,  it  is  said,  "  ac- 
cords with  the  ordinary  workings  of  the  human  mind.  A 
writer  who  enumerates  certain  things,  adding  a  general  clause, 
mentions,  as  of  course,  the  highest  things,  and  some  of  each 
class,  within  those  which  he  had  in  contemplation." — Bishop's 
Stat.  Crimes,  §  246  J.  It  wonld  be  a  departure  from  the  rule, 
not  necessary  to  give  effect  to  the  legislative  intent,  and  not 
within  it,  to  give  the  general  words,  or  otherwise  dispose  of,  a 
meaning  so  loose  and  expansive  as  to  include  within  them  any 
act  not  akin  to  a  sale  or  a  gift,  not  intended  as,  and  not  having 
in  it  any  of  the  properties  of,  a  parting  with  property  by  one 
person  to  another.     A  common  carrier,  transporting  the  enu- 
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nierated  liquors  to  the  designated  locality,  and  there  delivering 
them  to  the  consignee,  or  to  the  true  owner,  it  may  be  said,  in  a 
large  or  loose  sense,  disposes  of  tiiem.  A  warehouseman,  with 
whom  they  were  stored,  delivering  them  on  demand,  could  also 
be  said  to  dispose  of  them  ;  and  a  destruction  of  them  intention- 
ally could  be  denominated  a  disposition  ;  and  yet,  these  acts  are 
not  within  the  proper  significance  of  the  general  words,  nor  are 
they  within  the  objects  and  purposes  of  the  statute. 

The  evidence  tended  to  show  that  the  liquor  the  defendant 
is  charged  with  having  disposed  of  in  violation  of  the  statute, 
was  the  property  of  the  person  to  whoni  it  was  delivered ; 
bought  for  him  in  Mobile  by  the  father  of  the  defendant  as  an 
agent  merely,  and  that,  as  agent,  the  father  had  the  custody  of 
it ;  the  defendant  having  no  connection  with  it,  and  doing  no 
other  act  than,  on  the  request  of  the  owner,  to  deliver  to  him  a 
part  of  it,  because  it  was  not  convenient  at  that  time  to  take 
away  the  whole.  If  this  be  the  real  state  of  facts,  and  whether 
it  be  or  not,  it  is  the  province  of  the  jury  to  ascertain,  there  is 
no  ground,  to  charge  the  defendant  with  a  violation  of  the 
statute  ;  he  has  done  no  act  offensive  to  it.  -  It  may  be  possible 
that  there  was  not  a  purchase  of  the  liquor  by  Bethea ;  that  he 
had  no  ownership  of  it;  that  the  introduction  of  his  name  as  a 
purchaser  was  a  mere  device,  and  that,  in  fact,  tiie  real  transac- 
tion was  a  sale  by  the  father  of  the  defendant  to  Bethea.  If 
this  be  true,  and,  to  consummate  the  sale,  acting  for  his  father^ 
the  defendant  made  delivery  of  the  whiskey,  then  he  would  be 
guilty  of  a  violation  of  the  statute.  An  agent  or  servant  is  not 
excused  from  liability  for  an  iiifraction  of  the  criminal  law,  be- 
cause the  act  may  be  done  in  the  course  and  duty  of  his  agency 
or  servitude. — State  v.  Bell,  5  Port.  365 ;  Winte)'  v.  State,  30 
Ala.  22.  But  this  hypothesis,  if  it  be  reasonable,  is  merely  in- 
ferential from  the  transaction,  and  whether  it  is  fairly  and 
reasonably  inferential,  the  jury  alone  can  determine. 

A  general  instruction  to  the  jury,  that  if  they  believe  the 
evidence,  they  ought  to  find  the  defendant  guilty,  is,  to  say  the 
least,  of  doubtful  propriety  it>  all  crimiiuil  cases.  And  it  it  is 
questioned,  on  error  it  can  not  be  supported,  unless  the  evi- 
den.ce  is  clear  and  conclusive,  and  without  conflict,  in  its  charac- 
ter, leavintr  no  inference  of  fact  to  be  drawn  by  the  jury. 
Carter  v.  State,  44  Ala.  29  ;  Orav\ford  v.  State,  Ih.  45  ;  Per- 
kins  V.  State,  50  Altt.  154;  Fonter  v.  State,  47  Ala.  643;  Weil 
V.  Slate,  52  Ala.  19;  Sanders  v.  State,  58  Ala.  371.  The  court 
below  erred  in  the  charge  given  to  the  jury,  and  in  the  refusal 
of  the  charges  re(|ue8ted. 

We  pass  the  remaining  question  raised  by  the  bill  of  excep- 
tions, remarking  only,  that  the  Constitution  guarantees  to  the 
person  accused  of  crime  the  right  to  be  heard  by  counsel ;  thus- 
Vol,  Lxxm. 
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constituting  the  counsel  an  important  element  in  the  judicial 
iiivestigation.  Upon  questions  of  law,  which  the  court  alone 
can  decide,  it  may  be,  when  the  opinion  of  the  judge  is  formed 
and  lixed,  that  he  may,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, decline  to  hear  argument  from  counsel,  lint  the  dis- 
cretion should  be  exercised  sparingly  and  cautiously,  and  only 
when  the  question  seems  so  clear  as  not  to  admit  of  argument. 
Let  the  judgment  be  reversed,  and  the  cause  remanded.  The 
defendant  must  remain  in  custody  until  discharged  by  due 
course  of  law. 


Ex  parte  The  State  of  Alabama,  in  re 

3Iohr. 

Application  for  Mandamus. 

1.  Extradition  of  fugitive  from  justice;  party  authorized  to  make  de- 
mand for,  not  an  agent  of  Federal  Government. -r- A.  partj'  authorized  and 
ap'pointed  by  the  Governor  of  another  State,  to  demand  of  tlie  Governor 
of  this  State  the  arrest  and  extradition  of  a  person  here  as  a  fugitive 
from  justice,  under  a  requisition  duly  made  for  that  purpose,  is  not,  pro 
hap  vice,  an  officer  or  agent  of  the  Federal  Government,  but  is  merely 
an  agent  of  the  State  demanding  the  extradition,  although  the  authority 
for  the  demand  and  requisition  is  the  act  of  Congress  passed  for  the  en- 
forcement of  the  extradition  clause  of  the  Federal  Constitution. 

2.  Sanie;  jurisdiction  of  State  courts  to  inquire  into  legality  of  arrest 
by  habeas  corpus. — The  person  sought  to  be  extradited  havarig  been 
arrested  under  a  warrant  issued  by  the  Governor,  in  pursuance  of  the 
requisition  made  on  him,  and  placed  in  the  custody  of  the  agent  of  the 
State  demanding  the  extradition,  the  State  courts  have  jurisdiction,  by 
writ  of  habeas  corpus,  to  inquire  into  and  determine  the  legality  of  the 
arrest  and  detention. 

3.  Same;  what  criminals  may  be  extradited  under  Constitution  and  act 
of  Congress. — The  extradition  clause  of  the  Federal  Constitution,  and  the 
act  oi  Congress  designed  to  carry  it  into  effect  (U.  S.  Stat.  §  5278),  do  not 
provide  for  the  extradition  of  all  criminals,  but  of  a  specified  class  only — 
of 'such  as  may  have  tied  from,  or  left  the  demanding  State  as  fugitives 
from  the  justice  of  that  State;  and  hence,  their  provisions  do  not  apply 
to,  or  embrace  crimes,  not  actually,  but  merely  constructively  committed 
within  the  jurisdiction  of  the  demanding  State,  when  the  offenders  were 
not,  at  the  time  the  crimes  were  committed,  and  have  not  since  been, 
within  that  jurisdiction. 

4.  Same;  what  questions  open  for  review  on  writ  of  habeas  corpus. 
While  the  act  of  1793,  now  substantially  embraced  in  section  5278  of  the 
Rev.  Statutes,  providing  for  the  extradition  of  fugitives  from  justice, 
makes  conclusive  the  production  of  a  duly  certified  copy  of  the  indict- 
ment or  affidavit  therein  mentioned,  and  the  courts  of  the  State  on  which 
the  requisition  is  made,  are  not  authorized  to  go  behind  the  indictment 
or  affidavit  for  the  purpose  of  investigating  the  question  of  the  prisoner's 
guilt  or  innocence,  the  finding  of  the  Governor  of  that  State,  that  the 
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person  whose  extradition  is  demanded,  is  a  fugitive  from  justice,  is  not 
conclusive  evidence  of  that  fact ;  but  it  is  competent  for  the  prisoner  to 
show,  on  habeas  corpus,  by  parol  evidence,  that  he  is  not  in  fact  a  fugitive 
from  the  demanding  State,  and  that,  therefore,  the  warrant  of  the  Gov- 
ernor was  improvidently  issued. 

5.  Same. — Hence,  a  person  arrested  as  a  fugitive  from  justice  on  a 
warrant  issued  by  the  Governor  of  this  State,  in  pursuance  of  a  requisi- 
tion made  on  him  by  the  Governor  of  the  State  of  Pennsylvania,  based 
on  an  indictment  found  in  that  State,  chaiging  the  prisoner  with  the 
crime  of  obtaining  money  under  false  pretenses,  may  show,  on  habeas 
corpus,  that  he  was  not  in  the  State  of  Pennsylvania  at  the  time  the 
offense  is  alleged  to  have  been  committed,  and  has  never  been  there 
since ;  that  the  goods  were  obtained  by  purchase  from  an  agent  of  the 
prosecutor  in  the  State  of  New  York,  to  whom  the  false  representations, 
if  any,  were  made;  and  that  he  has  never  fled  from  the  State  of  Penn- 
sylvania, and  was,  therefore,  not  a  fugitive  from  justice. 

Application  to  this  court  for  mandamus,  prohibition,  or  otlier 
remedial  writ,  to  be  directed  to  Hon.  F.  C.  Randolph,  Judge 
of  Probate  of  Montgomery  county,  commanding  him  to  vacate, 
annul  and  set  aside  an  order  made  by  him,  discharging,  on 
habeas  co7'pu8,  Alex.  Mohr  from  the  custody  of  one  Frederick 
Gentner,  who  held  him  under  and  in  pursuance  of  a  warrant 
of  the  Governor  of  the  State  of  Alabama,  issued  on  a  re(|uisi- 
tion  made  by  the  Governor  of  the  State  of  Pennsylvania,  for 
extradition. 

The  facts  are  stated  in  the  opinion. 

Rice  &,  Wiley,  for  petitioner.  (1)  The  authorities  are  un- 
broken to  sustain  the  general  doctrine,  that  when  the  executive 
warrant  for  the  deliver}'  of  an  alleged  fugitive  1  as  been  issued 
in  conformity  with  law,  it  is  not  the  province  of  tlie  courts,  by 
the  writ  of  habeas  corjms,  to  arrest  or  defeat  its  operation  by 
the  discharge  of  the  prisoner.  The  accused,  if  he  has  any 
remedy  or  defense,  must  seek  and  assert  it  in  the  State  to 
which  he  has  been  surrendered.  The  question  whether  the 
party  demanded  shall  be  arrested  and  delivered  up,  is,  under 
the  laws  of  Congress,  and  of  Alabama,  submitted  exclusively 
to  the  Executive  to  whom  the  demand  is  addressed.  Xo  court 
has  anything  to  do  with  the  question,  unless,  ))erhaps,  the  pro- 
ceedings in  the  case  show  some  want  of  conformity  to  law — 
some  aefect  in  the  matter  of  form  or  substance. — Spear  on 
Extradition,  pp.  2-t0-2,  282,  301-2 ;  In  re  Greenough,  31  Vt. 
288;  I'jx  parte  Voarhees^  3  Vroom  (N.  J.),  147 ;  in  the  mattei' 
of  Clark,  9  Wend.  212 ;  Sergt.  on  Con.  Law,  pp.  395-6 ; 
Brown's  case,  112  Mass.  409;  Robinson  v.  Flanders,  29  Ind. 
10  ;  In  re  Manchester,  5  Cal.  (Morris)  237  ;  Hurd  on  Habeas 
Corjms,  603,  611-12,  621;  4  Harr.  (Del.)  577 ;  Kingsbury's 
case,  106  Mass.  223  ;  7ayl<yr  v.  Taintor,  16  Wall.  366  ;  Keti- 
tttchy  V.  Dennison,  24  How.  106 ;  Prigg  v.  Pennsylvania,  16 
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Pet.  539.  (2)  Geiitner,  while  acting  as  agent  of  the  executive 
authority  of  Pennsylvania,  was  also  discharging  a  duty  im- 
posed upon  him  under  the  Constitution  and  laws  of  the  United 
States,  relating  to  the  extradition  of  fugitives,  and  was,  in  fact, 
endeavoring  to  execute  a  law  of  Congress,  passed  for  the 
express  purpose  of  giving  effect  to  rights,  as  between  them- 
selves, of  the  several  States  of  the  American  Union,  under  the 
P'ederal  Constitution.  The  Governor  of  this  State,  in  issuing 
his  warrant,  and  Gentner,  in  executing  it,  were,  j^o  hac  vice, 
officers  of  the  United  States ;  and,  therefore,  the  State  courts 
havB  no  jurisdiction  to  release  the  alleged  fugitive  on  habeas 
corpuf^. — Ln  re  Rohh,  in  the  Circuit  Court  of  the  United  States, 
District  of  California,  opinion  in  pamphlet ;  Ex  parte  Hill, 
38  Ala.  431.  See  also  Priyq's  case,  16  Pet.  539;  Ableman  v. 
Booth,  21  How.  509;  TarUe's  case,  13  Wall.  397;  Ex  jyarte 
Gist,  26  Ala.  156  ;  Ex  parte  Lee  &  Allen,  39  Ala.  459  ;  Ken- 
tucTcy  V.  Dennison,  24  How.  106  ;  Code  of  1876,  §§  3977,  4957; 
Ex  parte  Bmhi\ell,  9  Ohio  St.  183.  (3)  Section  3977  of  the 
Code  of  1876  made  it  mandatory  upon  the  Governor  to  issue 
his  warrant,  in  this  case,  for  Molir's  arrest.  Section  4957  of 
same  Code  makes  it  imperative  upon  a  State  judge  to  remand 
Mohr  to  the  custody  from  which  he  was  taken. 

W.  L.  BRAGfr,  R.  M.  Williamson  and  J.  N.  Arrinoton, 
contra.  (1)  The  following  constitutional  provisions  and  stat- 
utory enactments  reviewed,  as  bearing  on  the  extradition  of 
fugitives :  Con.  U.  S.  Art.  4,  sec.  2,  subd.  2 ;  Rev.  Statutes 
U.  S.,  §  5278;  Code  of  Alabama,  1876,  §§  3977-80,  3987, 
4936,  4955,  4957.  (2)  The  question  involved  in  this  case  turns 
upon  the  construction  of  these  constitutional  and  statutory 
provisions.  The  provisions  of  the  Federal  Constitution,  as 
well  as  of  the  act  of  Congress,  contemplate  that  a  person,  to 
be  arrested,  must  have  committed  a  crime  in  the  territory  of 
the  State  demanding  him,  and  must  have  actually  fed  from 
the  justice  of  that  State,  or  there  must  be  a  sxd)stantial  equiv- 
alent of  such  actual  flight.  The  facts  last  recited  constitute  a 
prerequisite  of  the  right  of  any  one  State  to  lawfully  demand 
from  another  State  the  giving  up  of  any  j^erson,  to  be  trans- 
ported for  trial  to  the  State  making  the  demand.  If  these 
facts  do  not  exist,  then  there  is  no  right  to  the  rerjuisition, 
under  either  the  Constitution  or  laws  of  the  Ignited  States. 
Spear  on  the  Law  of  Extradition,  pp.  271-5,  306-17,  and 
authorities  cited  ;  Ex  parte  Smith,  3  McLean,  121.  (3)  The 
only  question  tried  by  the  judge  of  probate  in  the  court  below 
was,  whether  or  not  Mohr  v;si&.a  fugitive  from  justice.  It  will 
be  observed  that  the  crime  charged  in  the  indictment  is  one 
which  could  be  constructively  committed;  that  is  to  say,  Mohr 
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could  have  made  the  false  pretenses  by  letter  written  and 
mailed  outside  of  the  State  of  Pennsylvania,  and  upon  them 
could  have  obtained  tlie  goods  mentioned  in  the  indictment, 
without  ever  having  entered  the  territory  of  that  State. 
Neither  the  indictment  nor  any  of  the  other  papers  upon  which 
the  warrant  was  issued,  charges  the  fact  that  Mohr  was  in  the 
State  of  Pennsjdvania  at  the  time  he  committed  the  alleged 
offense  ;  nor  do  the  papers  charge  that  he  had  actually  tied 
from  that  State  to  avoid  its  justice,  or  facts  which  are,  in  effect, 
a  substantial  equivalent  of  such  flight.  The  averment  that  he 
is  "a  fugitive  from  justice,"  contained  in  the  affidavit, -is  a 
mere  conclusion  of  the  afliant,  and  insufficient.  This  being  so, 
the  Governor  ought  not  to  have  issued  his  warrant.  But  even 
if,  upon  these  facts,  the  Governor,  a  mere  ministerial  officer^ 
performing  miniHterial  duties^  ought  to  have  issued  the  war- 
rant, then  it  is  equally  true,  that  the  judge  of  probate,  on 
Itahecis  corpus^  had  jurisdiction,  upon  these  facts,  to  inquire 
whether  Mohr  actually  loasin  the  State  of  Pennsylvania  at  the 
time  the  offense  was  committed,  or  whether  he  did  actually  flee 
from,  the  justice  of  that  State,  or  had  done  any  other  act  that  was 
the  substantial  equivalent  of  such  flight.  This  point  elaborated. 
(4)  None  of  the  cases  cited  by  the  counsel  for  the  petitioner, 
Gentner,  lay  down  the  rule  of  law  to  be,  that  the  actual  flight 
or  its  substantial  ecpiivalent,  from  the  justice  of  the  State  mak- 
ing the  demand,  is  not  an  absolute  and  indispensable  prereq- 
uisite to  be  established  before  the  accused  can  be  given  up  for 
trial  by  the  State  upon  which  the  demand  is  made.  A  careful 
examination  of  each  of  these  cases  will  show  that  the  point 
made  in  the  present  case  is  nowhere  made  in  them,  and  that  there 
was  no  occasion  for  its  being  made  upon  the  evidence  in  either 
of  those  cases.-  Those  cases  went  off  upon  considerations  en- 
tirely different.  There  have  been,  however,  very  important 
cases,  in  whicii  this  point  was  made  and  considered  with  favor 
by  eminent  courts. — See  Ke parte  Jos.  Smith.,  the  Mormon 
7 /•o/>^6'^,);J  McLean,  \'2\  \  State  (f  South  Carolina  v.  Senator 
Patterson^  reported  in  Sj)ear  on  Extradition,  p.  275 ;  Jones  dc 
Atkinson  v.  Leonard.,  50  Iowa,  106 ;  Mancliester'' s  case,  5 
Cal,  237;  Story'^s  case,  3  Oen.  Law  Journal,  p.  636;  Opinions 
of  the  Attorneys-General,  Vol.  8,  p.  215.  (5)  This  extradition 
statute  of  the  United  States  is  a  penal  statute,  and  greatly  in 
derogation  of  the  connnon  law  rights  of  the  citizen.  As  such, 
it  should  be  strictly  construed.  —  ^cq  Kr  parte  Jos.  Smith, 
Mormon  Prophet,  3  McLean,  121.  It  is  also  a  summary  pro- 
ceeding, and  tiie  statute  itself  provides  for  it  in  a  summary 
inAinner;  and,  as  such,  it  must  be  strictly  complied  with.  See 
Spear  on  Extradition,  pp.  269-70.  It  can  not  be  said  that 
such  a  statute  would  be  "legally  applied,"  if  under  these  pro- 
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visions  a  citizen  was  arrested  and  extradited  on  account  of  a 
crime  constructively  coumntted  and^f/u/Zit  constmctively  made. 
Under  such  a  statute,  iiivolviiiif  such  tremendous  consequences 
to  a  citizen,  in  the  essence  of  liberty  and  a  fair  trial,  rendering 
it  necessary  that  he  should  be  transported  to  a  foreign  State  to 
be  tried  among  strangers  upon  a  criu)inal  accusation,  are  the 
courts  of  the  State  upon  which  the  demand  is  made,  compelled 
to  shut  their  eyes  to  all  else  except  merely  the  papers  in  the 
requisition  of  the  Governor  making  the  demand,  and  the  ac- 
companying papers,  as  to  whether  or  not  the  person  demanded 
is,  or  is  not ''a  fugitive  from  justice?"  Such  can  not  be  the 
law.  As  the  principle  contended  for  on  behalf  of  Mohr  in- 
volves the  highest  rights  of  the  citizen,  we  insist  that,  in  a  pro- 
ceeding of  habeas  corpus^  the  courts  of  this  State  should  up- 
hold and  maintain  it  for  the  protection  of  the  citizen,  (fi)  The 
matter  of  extradition  is  left  by  the  act  of  Congress  to  be  carried 
out  and  enforced,  in  every  instance,  by  the  States  themselves, 
and  by  the  qjficers  of  the  States^  as  such,  and  acting  as  such. 
See  Kentucky  v.  Dennison,  24  How.  %^^.  RoWs  case,  cited  by 
counsel  for  petitioner,  criticised ;  and  it  is  insisted  that  the  de- 
cision does  not  lay  down  a  sound  and  correct  rule  upon  this 
point,  or  one  that  can  be  safely  followed  by  the  courts.  (7) 
Cases  of  crime  constructively  committed,  and  oijJight  construct- 
ively made,  are  not  provided  forj  either  in  the  Constitution,  or 
the  laws  of  the  United  States;  and  this  being  true,  it  is  the 
duty  of  the  State  courts,  in  a  proceeding  of  habeas  corpus,  to 
take  evidence,  examine  into  the  facts,  and  ascertain  judicially, 
whether  the  accused  is  a  fugitive  from  justice,  as  contemplated 
by  the  Constitution  and  laws  of  the  United  States,  by  having 
actually  fled  from  the  State  demanding  him,  or  what  is  the  sub- 
stantial equivalent  of  such  actual  flight;  or  whether  his  pre- 
tended flight  is  merely  cojistructively  committed. 

SOMERVILLE,  J. — The  purpose  of  the  present  application 

is  to  vacate  the  action  of  the  probate  judge,  discharging  one 
Alexander  Mohr  from  alleged  illegal  custody,  on  his  petition 
for  the  writ  of  habeas  corpus.  The  return  to  the  writ  showed 
that  the  petitioner  was  held  in  the  custody  of  the  relator,  Fred- 
erick Gentner,  as  agent  of  the  State  of  Pennsylvania,  under  a 
warrant  of  arrest  issued  by  authority  of  the  Governor  of  Ala- 
bama, pursuant  to  a  requisition  from  the  Governor  of  the 
former  State,  demanding  his  extradition  as  a  fugitive  from 
justice.  The  crime  charged  is  that  of  obtaining  goods  by  false 
pretenses.  The  probate  judge  permitted  evidence  to  be  intro- 
duced, showing  that  the  prisoner  was  not  in  the  State  of  Penn- 
sylvania at  the  time  of  the  commission  of  the  alleged  oifense, 
and  had  never  been  there  since ;  that  the  goods  were  obtained 
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by  purchase  from  an  agent  of  the  prosecutor  in  the  State  of 
New  York,  to  whom  the  false  representations,  if  any,  were 
made,  and  that  the  petitioner  had  never  fled  from  the  State  of 
Pennsylvania,  and  vjos  not  afuyitivefromjiistice.  It  is  claimed 
that  the  State  courts  have  no  jurisdiction  of  the  case,  and  if  so, 
that  the  probate  judge  had  no  jurisdiction  to  go  behind  the 
warrant  of  the  Executive,  to  investigate  the  question  as  to 
whether  or  not  the  prisoner  was  in  fact  a  fugitive  from  justice ; 
and  that  the  proceedings  before  him  were  coram  non  judice 
and  void. 

The  questions  thus  raised  for  our  consideration  involve  a 
construction  of  the  clause  in  the  Federal  Constitution  relating 
to  the  extradition  of  fugitive  criminals  between  the  several 
States,  and  of  the  law  of  Congress  ennacted  for  the  purpose  of 
its  enforcement. 

The  Constitution  of  the  United  States  provides,  that  "a  per- 
son charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  Jlee  from  justice^  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the  State /rom  which 
he  fed,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime." — Art.  IV,  sec.  2. 

The  act  of  Congress  designed  to  carry  this  constitutional  pro- 
vision into  effect,  was  passed  in  the  year  1793,  and  is  found 
substantially  embraced  in  section  5278  of  the  Revised  Statutes 
of  the  United  States.  It  provides  that  "whenever  the  executive 
authority  of  any  State  or  Territory  demands  any  person,  as  a 
fugitive  from  justice,  of  the  executive  authority  of  any  State 
or  Territory  to  which  such  persofi  has  fed,  and  produces  a  cop}" 
of  an  indictment  found,  or  an  afiidavit  made  before  a  magistrate 
of  any  State  or  Territory,  charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  governor,  of  chief  magistrate  of  the  State 
or  Territory  from  whence  the  person  so  charged  has  fed,  it 
shall  be  the  duty  of  the  executive  authority  of  the  State  or 
Territory  to  lohich  such  j^^rson  has  fed,  to  cause  him  to  be  ar- 
rested and  secured."  and  to  be  delivered  up  to  the  "agent"  of 
the  demanding  State  or  Territory.— Rev.  Stat.  U.  S.  §  5278. 

The  (xeneral  Assembly  has  seen  fit  to  enact  statutes  in  this 
State  winch  are  designed  to  be  in  aid  of  this  Congressional 
legislation,  and  in)])0se  the  duty  of  extradition  upon  the  Gov- 
ernor in  all  cases  falling  within  the  purview  of  the  Federal  Con- 
stitution.—(^ode,  1876,  §«i  3977-3990.  It  is  needless  that  we 
sliould  refer  to  these  in  detail. 

It  is  not  denied  that  the  great  function  of  the  writ  of  habeas 
corpus  is  the  lil)eration  of  those  who  may  l)e  imprisoned  with- 
out just  authority  of  law.  But  it  is  contended  that  this  is  a 
case  of  which  the  State  courts  have  no  jurisdiction,  because 

Vol.  lxxiii. 


1883.]  OF  ALABAMA.  509 

[Ex  parte  The  State  of  Alabama,  in  re  Mohr.J 

the  petitioner  is  shown  to  have  been  in  the  custody  of  one  hold- 
ing him  under  the  authority  of  the  laws  of  the  United  States, 
and  who  must  be  regarded  as  ActiDg  p7'o  hac  viceixsnu  ofheer  or 
agent  of  the  Federal  Government.  The  argument  seeks  to 
bring  this  case  within  the  principle  settled  in  Tarhl^s  case^  13 
Wall.  397,  decided  by  the  Supreme  Court  of  the  United  States 
in  1871,  and  holding  that  no  judicial  otHcer  of  a  State  has 
jurisdiction  to  issue  a  writ  of  hahecis  corpus  for  the  discharge  of 
any  person  "held  under  the  authority,  or  claim  and  color  of  the 
authority,  of  the  United  States,  by  an  ojficer  of  that  government.'''* 
The  petitioner  in  that  case  was  an  enlisted  soldier,  in  the  army 
of  the  United  States,  who  sought  to  be  discharged  from  the 
custody  of  a  recruiting  officer  of  the  Federal  Government. 
The  same  principle  had  been  virtually  settled  in  BootlCs  case, 
21  How.  (U!  S.)  506,  decided  in  the  year  1858,  a  decision  in- 
volving the  validity  of  .proceedings  under  the  Fugitive  Slave 
Law. 

The 'present  case  does  not,  in  our  judgment,  come  within  the 
scope  of  the  above  principle,  or  the  reason  upon  which  it  is 
based,  which  is  to  prevent  a  conflict  of  jurisdiction  tending  to 
a  forcible  collision  between  the  State  and  Federal  Governments. 
Tarhle's  case,  supi^a;  Ex  parte,  LeBur,  49  Cal.  159  ;  Code,  1876, 
§  4936.  The  relator,  Gentner,  in  whose  custody  the  petitioner 
was  shown  to  be,  was  not  an  officer  or  agent  of  the  Federal 
Government.  He  was  the  agent  of  the  State  of  Pennsylvania, 
whose  Executive  had  empowered  him  to  make  this  demand 
upon  the  executive  authority  of  this  State.  It  is  no  answer 
that  the  authority  is  exercised  in  obedience  to  an  act  of  Con- 
gress, passed  for  the  enforcement  of  the  extradition  clause  of 
the  Federal  Constitution.  This  provision  has  been  well  said  to 
be  in  the  nature  of  "a  treaty  stipulation  between  the  States  of 
the  L^nion,"  as  binding  upon  the  States  as  though  it  was  a 
part  of  the  Constitution  of  each  State. — Hihler  v.  The  i$tate, 
43  Tex.  197.  But  in  Kentucky  v.  Dennison,  24  How.  66,  it 
was  said  that  if  the  Governor  of  a  State  declined  to  surrender 
a  fugitive  criminal  on  the  requisition  of  the  Governor  of  a  sister 
State,  the  Federal  Government  had  no  constitutional  power  "to 
use  any  coercive  means  to  compel  him."  It  was  further  as- 
serted that  this  duty  was  "merely  ministerial — that  is,  to  cause 
the  party  to  be  arrested  and  delivered  to  the  agent  or  authority 
of  the  State  where  the  crime  was  committed."  In  Taylor  v. 
Taintor,  16  Wall.  366,  the  duty  to  deliver  or  surrender  was 
pronounced  to  be  one  "not  absolute  and  unqualified,"  but  de- 
pendent upon  "the  circumstances  of  the  case."  As  there  said, 
"in  such  cases  the  Governor  acts  in  his  official  capacity,  and 
represents  the  sovereignty  of  the  State."  Possibly  this  execu- 
tive duty   may   be   regarded   as  quasi-judicial  in  some  of  its 
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aspects,  but  this,  in  our  view,  is  not  necessarily  material  in  its 
bearing  upon  the  question  before  us.  The  State  has  seen  fit  to 
legislate  in  aid  of  this  Congressional  legislation,  rendering,  per- 
haps, the  duty  of  the  Executive  one  of  more  perfect  obligation, 
if  possible. — (Code,  §  8977-78.  And  while  it  was  said  by  Mr. 
Justice  Story,  in  Prigg  v.  CommwiweaUh  of  Pen^isylvania,  16 
Pet.  539,  that  such  State  legislation  was  prohibited  by  implica- 
tion, as  to  tnatters  in  reference  to  which  Congress  has  already 
legislated,  it  seems  now  to  be  the  better  opinion  that,  where  State 
laws  on  this  subject  are  not  repugnant,  but  auxiliary  to  those 
passed  by  Congress,  they  may  be  upheld  upon  the  principle  of 
the  right  to  exercise  the  power  of  domestic  police. — Bish.  Cr. 
Proc.  g  223  ;  Spear  on  Extradition,  267 ;  Hurd  on  Ilab.  Corp. 
633-36 ;  Worh  v.  Cm^riTigton^  32  Amer.  Rep.  345.  Congress 
has  not  designated  the  practice  or  mode  of  procedure  by  which 
the  fugitive  is  to  be  arrested  and  secured,  and  as  to  this  there 
can  be  no  valid  objection  to  State  legislation.  It  is  merely 
providing  "adequate  means  and  facilities  for  the  accomplish- 
ment of  such  extradition." — Ex  parte  Ammoiis,  34  Ohio  St. 
518 ;  Cojfman  v.  Keightley^  24  Ind.  509.  However  this  may- 
be, we  are  of  opinion  that  Gentner  was  not  the  agent  of  the 
general  government  in  any  proper  or  legal  sense,  but  of  the 
executive  authority  of  the  State  which  made  the  demand  for 
Mohr's  extradition. — Ex  imrte  Gist^  26  Ala.  156,  164.  It  has 
long  been  the  general,  if  not  universal  practice  of  the  State 
courts  to  exercise  jurisdiction  in  such  cases,  by  issuing  writs  of 
habeas  coi'jms,  in  order  to  test  the  legality  of  the  imprisonment. 
This  jurisdiction  is  expressly  recognized  by  section  4957  of  the 
Code,  and  may  now  be  considered  as  fully  established,  ivpon 
unassailable  grounds,  throughout  the  various  States.  This 
court  does  not  aspire  to  the  ambition  of  being  the  first,  and 
perhaps  only  one  of  the  State  tribunals  of  last  resort,  to  assail 
or  deny  a  jurisdiction  which  is  not  only  just  to  the  constitu- 
tional sovereignty  of  the  States,  but  favorable  to  the  preserva- 
tion of  the  citizen's  liberty ;  and  which  is,  at  the  same  time, 
otherwise  so  salutary  in  its  juridical  influences,  as  well  as 
honorable  in  its  antiquity. — Si^ear's  Law  of  Extrad,  297-306; 
Cooley's  Const.  Lim.  ("Sth  Ed.)  *16,  note  1;  Ilurd  on  Hab. 
Corp.  621-632;  Rorer  on  Inter-State  Law,  223;  Whart.  Cr. 
PI.  &  Pr.  (Sth  Kd.)  ^35;. Code  of  Alabama,  1876,  §4936; 
Com.  V.  Hall,  9  Gray,  262 ;  Ev  parte  Thornton,  9  Tex.  635. 
\Ve  encounter  morq  difficulty  in  the  solution  of  the  other 
question  presented.  Is  it  permissible  to  show  that  the  case  is 
not  one  corning  within  the  provisions  of  the  Constitution  and 
act  of  Congress,  because  the  party  charged  is  not  a  fugitive 
from  justice,  having  committed  the  alleged  offense,  if  at  all,  only 
constructively  while  outside  of  the  territorial  jurisdiction  of  the 
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demanding  State?  Or  are  the  papers  in  the  case,  in  connection 
with  tiie  warrant  of  arrest  issued  by  tlie  Gcn'ernorof  tliis  State, 
to  be  regarded  as  importing  absohite  verity  in  this  particular, 
so  as  to  be  incapal)le  of  contradiction  ? 

The  statute  provides  that,  if  the  return  to  the  writ  of  haheas 
ccrrpus  shows  tliat  the  petitioner  is  "in  custody  for  any  public 
offense,  committed  in  any  othet"  State  or  Territory,  for  which^ 
hy  the  Constitution  and  laws  of  the  United  States,  he  should  he 
delivered  up  to  the  authority  of  such.  State  or  Territoiy,"  he 
should  be  remanded.^ — Code  of  1876,  §  4957.  This  is,  perhaps, 
merely  declaratory  of  what  the  law  would  re(juire  in  the  absence 
of  the  statute.  The  power  claimed  by  the  prisoner  is  the  right 
to  show  that  his  case  is  one  mitside  of  the  class  intended  to  he 
covered  hy  the  Gonstitxdion  and  laws  of  the  United  States. 

The  authorities  are  not  in  harmony  as  to  what  questions  can 
be  reviewed  by  haheas  corpus  m  cases  of  extradition.  It  seems 
very  certain  that  there  is  no  power  to  go  behind  the  indictment 
or  afhdavit,  with  the  view  of  investigating  the  question  of  the 
prisoner's  guilt  or  innocence. — In  re  Clark^  9  Wend.  212.  He 
can  not  be  put  upon  trial  for  the  crime  with  which  he  is  charged, 
nor  can  any  inquiry  be  made  into  either  the  merits  of  his  de- 
fense, or  mere  formal  defects  in  the  charge.  These  inquiries 
are  reserved  for  the  courts  of  the  demanding  State,  having  juris- 
diction of  the  offense. — People  v.  Brady,  56  N.  Y.  182  ;  liohin- 
son  V.  Flanders,  29  Ind.  10.  Congress  has  seen  fit  to  adopt 
special  legislation  regulating  this  phase  of  the  evidence  in  the 
case.  The  act  of  1793  makes  conclusive  the  production  of  a 
copy  of  the  indictment  found,  or  an  affidavit  made  before  a 
magistrate  of  the  demanding  State,  "  cArtr^m^  the  person  de- 
manded with  having  committed  treason,  felony,  or  other  crime," 
certified  as  authentic  by  the  Governor  of  such  State. — U.  S. 
Rev.  Stat.  §  5278.  These  papers,  if  in  due  form,  are  made 
conclusive  evidence  of  the  guilt  of  the  accused,  when  assailed 
on  haheas  coipus.  It  may  be  considered,  therefore,  as  the 
settled  doctrine  of  the  courts,  that  a  prima  facie  case  is 
made,  when  the  return  to  the  writ  of  haheas  corpus  shows: 
(1)  A  demand  or  requisition  for  the  prisoner  made  by  the 
Executive  of  another  State,  from  which  he  is  alleged  to 
have  fled ;  (2)  a  copy  of  the  indictment  found,  or  affidavit 
made  before  a  magistrate,  charging  the  alleged  fugitive  ^'\\\\ 
the  .  commission  of  the  crime,  certified  as  authentic  by  the 
Executive  of  the  State  making  the  demand ;  (3)  the  warrant  of 
the  Governor  authorizing  the  arrest.  Where  these  facts  are 
made  to  appear  by  papers  regular  on  their  face,  there  is  a  weight 
of  authority  holding  that  the  prisoner  is  prima  facie  under 
legal  restraint. — Spear's  Law  of  Extrad.  208-303 ;  Matter  of 
Clark,  9  Wend.  212 ;  State  v.  Schlemn,  4  Harring.  577  ;  In  re 
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Hooper,  52  Wis.  699;  PeopU  v.  Brady,  56  N.  Y.  182;  Bump's 
Notes  of  Const.  Dec.  295-297;  Johnston  v.  Riley,  13  Ga.  97.    . 

Many  of  the  cases  hold  that  the  warrant  of  the  Governor, 
reciting  these  jurisdictional  facts,  is  itself  ^>Wwayac2e  sufficient 
to  show  that  .all  the  necessary  prerequisites  have  been  complied 
with  prior  to  its  issue  by  him,  although  as  to  this  proposition 
there  is  a  conflict  of  opinion. — Davis'  case,  122  Mass.  32-i  ; 
Kliufsbury^s  case,  106  Ih.  223 ;  Bohinsori  v.  Flanders,  29  Ind. 
10 ;  Hartman  v.  Aveline,  63  Ind.  344.  Which  of  these  is  the 
correct  view,  we  need  not  decide,  as  all  the  proper  papers  in  due 
form  are  set  out  in  the  return  made  to  the  writ  by  the  respon- 
dent, Gentner,  who  is  the  relator  in  this  proceeding. 

It  is  obvious  that  the  extradition  clause  of  the  Federal  Con- 
stitution has  reference  only  to  a  specified  class,  and  not  to  all 
criminals.  Its  language  is,  a  person  charged  with  any  crime 
"  who  shall  fee  from  justice  and  be  found  in  another  State." 
Art,  iv,  sec.  2.  The  act  of  Congress  is  more  emphatic,  if  possi- 
ble, in  describing  such  person  as  an  actual  fugitive,  characteriz- 
ing him  as  one  who  "■has^/?6^<i,"  and  the  State  in  which  he  is  found 
as  the  State  to  which  he  "has^^e<i.'- — U.  S.  Rev.  Statutes,  § 
5278.  It  may  be  considered  clear,  therefore,  without  any  con- 
flict of  authority,  that  the  Constitution  and  laws  of  Congress  do 
not  provide  for  the  extradition  of  any  persons  except  those  who 
may  have  fled  from  or  left  the  demanding  State  as  fugitives 
from  the  justice  of  that  State.— Whart.  Cr.  PI.  cfe  Pr.  (8th  Ed.) 
31,  and  cases  cited ;  Spear's  Law  of  Extrad.  273,  310-316. 
"  The  offense,"  says  Mr.  Cooley,  "  must  have  been  actually  com- 
mitted within  the  State  making  the  demand,  and  the  accused 
must  have  fled  therefrom." — Cooley's  Const.  Lim.  (5th  Ed.) 
*16,  note  1. 

There  is  a  difference  of  opinion  as  to  what  must  be  the  exact 
nature  of  this  flight  on  the  part  of  the  criminal,  but  the  better 
view,  perhaps,  is  that  any  person  is  a  fugitive  within  the  pur- 
view of  the  Constitution,  "  who  goes  into  a  State,  commits  a 
crime,  and  then  returns  home." — Kingsbury^s  case,  106  Mass. 
223 ;  Ilurd  on  Ilab.  Corp.  ^  606.  In  the  case  of  Voorhees,  3 
Vroom,  141,  he  was  characterized  as  one  "  who  commits  a  crime 
in  a  State,  and  wltlulro/ws  Idniself  from  such  jurisdiction." 
This  point,  however,  we  need  not  decide,  as  it  is  shown  that  the 
})risoner,  Mohr,  has  never  been  into  the  jurisdiction  of  the  de- 
manding State  since  the  commission  of  tiie  alleged  crime.  He 
can  not,  therefore,  be  said  to  be  a  fugitive  from  the  justice  of 
that  State. 

It  is  clear  to  our  mind  that  crimes,  which  are  not  actually, 
but  are  only  constructively  committed  within  the  jurisdiction 
of  the  demanding  State,  do  not  fall  within  the  class  of  cases  in- 
tended to  1)6  eml)raced  by  the  Constitution  or  act  of  Congress. 
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Such  at  least  is  the  rule,  unless  the  criminal  afterwards  o^oes  into 
such  State  and  departs  from  it.  thus  subjecting  himself  to  the 
sovereignty  of  its  jurisdiction.  The  reason  is,  not  that  the 
jurisdiction  to  try  the  crime  is  lacking,  but  that  no  one  can  in 
any  sense  be  alleged  to  have  "fled"  from  a  State,  into  the- 
domain  of  whose  territorial  jurisdiction  he  has  never  been  cor- 
porally present  since  the  commission  of  the  crime.  And  only 
this  class  of  persons  are  embraced  within  either  the  letter  or 
spirit  of  the  Constitution,  the  purpose  of  which  was  to  make 
the  extradition  of  fugitive  criminals  a  matter  of  duty,  instead  of 
mere  comity  between  the  States.  The  language  of  the  Consti- 
tution and  the  law  of  Congress  are  entirely  free  from  ambiguity 
on  this  point,  being  too  obvious  to  admit  of  judicial  construc- 
tion ;  and  the  authorities  are  uniform  in  adoption  of  this  view  as 
to  its  manifest  meaning.— Whart.  Cr.  PI.  &  Pr.  (8th  Ed.)  §  31  ; 
Spear's  Law  of  Extrad.  309-316;  Voorhees^  case,  3  Vroom  (IST. 
J.),  147;  Kingsbury  s  case,  106  Mass.  223;  Ex  parte  Smith, 
3  McLean  (U.  S.),  121 ;  Wilcox  v.  Nolze,  34  Ohio  St.  520. 

We  are  of  opinion  that  it  was  never  intended  by  Congress 
in  their  enactment  of  the  law  of  1793,  that  the  flnding  of  the 
Governor  of  a  State,  that  one  is  a  fugitive  from  justice  should 
be  conclusive  evidence  of  the  fact,  incapable  of  contradiction 
by  facts  showing  the  contrary.  It  is  an  important  feature  of 
the  law,  throwing  some  light  upon  its  proper  construction,  that 
while  it  expressly  prescribes  the  mode  by  which  evidence  of  the 
crime  charged  shall  be  authenticated,  it  nowhere  prescribes  how 
the  fact  that  he  is  a  fugitive  from,  justice  shall  be  established. 
There  seems  to  us  to  liave  been  a  good  and  sufficient  reason-  for 
this  distinction.  Nothing  was  more  proper  than  the  policy  of 
precluding  the  fugitive  from  disputing  the  certified  records 
from  the  courts  of  a  sister  State,  in  view  of  the  constitutional 
requirement,  that  "full  faith  and  credit"  shall  be  given  in  each 
State  to  "the  records  and  judicial  proceedings  of  every  other 
State." — Const.  U.  S.  Art.  IV,  §  1.  But  no  such  reason  applies 
to  the  implication  of  the  defendant's  being  a  fugitive,  because 
he  is  found  in  another  State  than  the  one  in  whose  courts  the 
charge  is  pending.  It  may  be  asserted  that  it  was  within  the 
power  of  the  Governor  to  investigate  this  fact  before  he  issued 
the  warrant,  so  as  to  satisfy  himself  of  its  truth.  Perhaps  this 
is  the  correct  view,  but  this  duty  must,  in  its  very  nature,  be 
discretionary.  In  practice,  the  fact  of  the  criminal's  flight  is  • 
usually  shown  by  affidavit,  but  this  can  not  be  regarded  as  con- 
clusive upon  any  principle  known  to  us,  in  the  absence  of 
statutory  regulation  so  declaring  the  law.  The  better  view 
seems  to  us  to  be,  that  one  of  the  purposes  of  pretermitting 
express  congressional  legislation  on  this  point  was  to  refer  the 
matter  to  executive  determination,  subject  to  review  by  habeas 
33 
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corpus  in  the  courts  in  all  proper  eases.  The  papers  being 
regular,  the  Governor  has  a  right  to  suppose  that  ?i  prima  facie 
case  exists  for  a  warrant,  and  the  safer  practice  would  seem  to 
be,  that  the  accused  should  be  remitted  to  the  courts  to  establish 
matters  of  defense  aliunde  the  record.  Especially  is  this  true 
in  doubtful  cases. 

As  we  have  said,  the  grounds  of  imprisonment  in  this  class 
of  cases  are  constantly  reviewed  by  habeas  corjnis  in  the  State 
courts. — Whart.  Cr.  PI.  &  Pr.  §  35.  It  is  just  as  material 
to  show  that  the  prisoner  does  not  come  within  the  law,  on  the 
ground  that  he  has  never  fled  from  the  demanding  State,  as  on 
the  ground  that  he  is  not  the  identical  person  intended  to  be 
indicted,  or  that  there  is  no  authenticated  copy  of  the  indictment, 
or  other  charge  against  him.  All  of  these  facts  must  concur, 
before  the  law  authorizes  the  requisition  to  be  made,  or  the 
warrant  of  arrest  to  issue.  They  are  jurisdictional  facts,  in  the 
absence  of  which  the  prisoner  is  excluded  from  the  operation 
and  influence  of  the  law,  and  no  extradition  can  beconstitution- 
allv  authorized  by  congressional  legislation. — Whart.  Cr.  PI.  & 
Pr.  (8th  Ed.)  §§  31,  34-35. 

This  view  is  supported  by  the  best  considered  cases,  and  parol 
evidence  has  been  often  admitted  by  tiie  courts,  in  proceedings 
by  haheas  corpus^  for  the  purpose  of  showing  tiiat  the  warrant 
of  the  Governor  was  improvidently  issued  under  the  mistaken 
belief  that  the  prisoner  was  a  fugitive. 

The  case  of  Wilcox  v.  Nolze,  34  Ohio  St.  520,  decided  in 
the  year  1878,  was  a  case  of  this  kind  :  The  prisoner  had  been 
indicted  in  the  courts  of  New  York  for  obtaining  goods  by 
false  pretenses.  The  Governor  of  that  State  sent  a  requisition 
to  the  Governor  of  Ohio,  demanding  the  prisoner's  extradition 
as  a  fugitive  from  justice,  under  the  act  of  Congress  providing 
for  such  cases,  the  pa))ers  all  l)eing  regular  in  form.  The 
prisoner  was  allowed,  upon  haheas  corpus,  to  review  the  Gov- 
ernor's finding,  that  he  was  a  fugitive  from  justice.  Parol 
evidence  was  admitted  to  show  that  the  crime  had  been  only 
constructively  committed,  and  that  lie  had  never  been  in  the 
demanding  State,  and  could  not,  therefore,  have  fled  from  it. 
The  court  said :  ''Whether  or  not  the  accused  committed  the 
acts  complained  of  while  actually  present  in  the  demanding 
State,  is  jurisdictional^'  and  it  is  clearly  competent,  in  sucn 
case,  to  show  by  parol  evidence  a  defect  in  the  executive  power, 
however  regular  the  extradition  papers  may  be  in  matter  of 
form." 

In  ffdrttnin  v.  Atnline,  63  Ind.  344,  the  accused  had  been 
arrested  under  a  warrant  issued  by  the  Governor  of  Indiana, 
on  a  requisition  from  tlie  Governor  of  the  State  of  Illinois, 
charging  him  with  the  crime  of  ol)taining  goods  by  false  pre- 
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tenses  in  the  latter  State,  to  the  custody  of  whose  agent  he  liad 
been  delivered  on  demand.  Upon  the  writ  of  haheas  corjms 
being  sued  out,  it  was  shown  that  the  accused  was  not  in  the 
State  of  Illinois  at  the  time  of  the  commission  of  the  offense, 
but  in  the  State  of  Indiana,  where  he  resided,  and  that  he  had 
not  fled  from  the  former  State.  It  was  objected  that  the  State 
courts  had  no  jurisdiction  to  go  behind  the  warrant  of  arrest 
issued  by  the  (Tovernor.  but  the  court  held  that  there  was 
nothing  in  the  Constitution  of  the  United  States,  or  the  laws 
of  Congress,  which  precluded  the  inquiry.  It  was  said  that 
the  mere  recitals  in  an  executive  requisition,  in  the  absence  of 
an  affidavit,  showing  an  actual  fleeing  from  justice,  did  not 
authorize  the  issue  of  the  warrant. 

The  same  view  was  taken  by  the  Supreme  Court  of  Iowa  in 
Jones  '0.  Lemiard,  50  Iowa  106  (s.  c.  32  Amer.  Rep.  116),  a 
comparatively  recent  adjudication.  A  statute  of  that  State 
provided  that  requisitions  for  fugitive  criminals  should  be  "ac- 
companied by  sworn  evidence  that  the  party  charged  is  a  fugitive 
from  justice."  The  evidence  accompanying  the  requisition 
consisted  of  an  affidavit,  charging  that  the  plaintiffs  were 
"fugitives  from  justice,"  which  the  Governor  determined  to 
be  sufficient.  It  was  held  that  the  prisoners,  after  arrest,  could 
review  the  conclusion  reached  by  the  Goveraor,  and  show  that 
they  were  not  fugitives  from  the  State  of  Massachusetts,  be- 
cause the  crime  charged,  which  was  obtaining  goods  by  false 
pretenses,  had  been  constructively  committed  by  statements 
made  in  a  letter,  written  from  the  State  of  Iowa,  the  State  of 
their  domicil.  The  court  decided  that  the  extradition  law  of 
Congress  did  not  apply  to  cases  of  constructive  crime  like  that 
under  consideratioD,  and  that  it  was  competent  for  the  State 
courts  to  review  the  conclusion  of  the  Governor.  It  was  said 
by  the  court :  "  If  the  decision  of  the  Governor  is  final  and 
conclusive  as  to  this  (juestion,  it  must  be  so  as  to  all  questions 
touching  the  extradition  of  a  citizen  under  the  constitutional 
provision  above  quoted."  And  again  :  "  The  Governor  of  this 
State  is  not  clothed  with  judicial  powers,  and  there  is  no  pro- 
vision of  the  Constitution  or  laws  of  the  United  States,  or  of 
this  State,  which  provides  that  his  determination  is  final  and 
conclusive  in  the  case  of  the  extradition  of  the  citizen."  It 
was  accordingly  held  by  the  court  that  the  decision  of  the  Gov- 
ernor was  omy  prima  facie  correct,  and  that  it  was  reviewable 
by  the  courts,  on  petition  sued  out  by  the  prisoner  for  the  writ 
of  haheas  corpus. 

The  case  of  Hihler  v.  The  State,  43  Tex.  197,  is  in  harmony 
with  the  same  view.  While  it  was  there  held  that  tlie  Gov- 
ernor of  Texas  2}ri7na  facie  had  authority  to  issue  his  warrant 
of  arrest,  where  the  papers  were  regular,  upon  the  mere  repre- 
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sentation  in  the  requisition,  that  the  accused  was  "  a  fugitive 
from  justice,"  it  was  decided  that  this  was  a  question  of  fact, 
which  was  disputable  by  proof  to  the  contrary,  showing  that 
"the  presumption  upon  which  the  Governor  had  acted  was 
unfounded  in  fact,  and  that  thereby  this  process  was  l)eing 
perverted  to  his  injury." 

There  are  other  decisions  strongly  corroborative  of  the  same 
view,  but  which  we  deem  it  unnecessary  to  review. — Ex  parte 
Joseph  Smith,,  3  McLean  (U.  S.  C.  C),  121 ;  Manchester's  case, 
5  Cai.  237  ;  Rorer  on  Inter-State  Law,  221-2. 

We  are  cited  by  counsel  to  the  case  of  Ex  parte  Swearingen^ 
13  S.  Car.  74,  as  an  authority  adverse  to  the  foregoing  views. 
The  point  decided  in  that  case  was  merely,  that  the  absence  of 
an  affidavit,  that  the  petitioner  was  a  fugitive  from  justice,  was 
not  fatal  to  the  requisition  ;  and  from  this  conclusion  the  Chief 
Justice  dissented  in  an  opinion  replete  with  the  force  of  sound 
logic.  The  reasoning  of  the  majority  of  the  court  in  that  case 
seemed  to  be  based  upon  the  false  idea,  that  a  denial  of  the  fact 
that  the  accused  was  a  fugitive,  was  in  the  nature  of  an  alibi 
defense,  going  to  the  merits  of  the  indictment. 

We  are  opinion  that  the  probate  judge  did  not  err  in  dis- 
charging the  petitioner,  and  that  it  was  competent  for  him  to 
hear  oral  evidence  in  order  to  establish  the  fact,  that  the  peti- 
tioner was  not  a  fugitive  from  justice. 

Any  other  conclusion  than  this  would  establish  a  doctrine 
very  dangerous  to  the  liberty  of  the  citizen.  It  would  greatly 
impair  the  efficacy  of  the  proceeding  of  habeas  co7pus,  which 
has  been  often  characterized  as  the  great  writ  of  liberty,  and 
may  be  regarded,  not  less  than  the  right  of  trial  by  jury,  as 
one  of  the  chief  corner-stones  in  the  structure  of  our  judiciary 
svstem.  It  might  justly  be  considered  as  alarming  to  announce, 
tliat  a  writ,  which  has  so  frequently  been  used  for  centuries 
past  to  prevent  the  encroachment  of  kings  upon  popular  liberty, 
is  inadequate  for  the  just  purposes  for  which  it  has  been  in- 
voked in  this  case. 

The  application  made  by  the  relator  must  be  denied. 

Brickpxl,  C.  J.,  dissenting. 
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Ex  parte  Pow^ell. 

Application  fcn^  Writ  of  Habeas  Corpus. 

1.  Pardon;  delivery  mid  acceptance  necessary. — A  pardon,  in  order  to 
T&e  complete,  must,  in  contemplation  of  law,  be  delivered  and  accepted. 

2.  Same;  delivery  of. — The  principles  applicable  to  the  delivery  of  a 
pardon  and  to  the  delivery  of  an  ordinary  deed  of  gift  must  be  considered 
as  analogous. 

3.  Same;  acceptance  of;  %vhen  presumed. — Being  an  act  of  mere 
clemency,  without  conditions,  the  law  presumes  that  a  pardon  was 
accept-ed,  in  the  absence  of  evidence  showing  the  prisoner's  dissent. 

4.  Same;  what  operates  as  delivery  and  acceptance  of. — Upon  the  ap- 
plication of  a  convict,  sentenced  to  the  penitentiary,  the  Governor 
caused  to  be  i)repared,  and  signed  an  instrument  in  the  usual  form  of  a 
pardon,  directed  to  the  warden  of  the  penitentiary,  declaring  the  convict 
pardoned  of  the  crime  of  which  he  had  been  convicted,  and  concluding 
with  an  order  that  he  "  be  at  once  restored  to  liberty."     It  was  then, 

^''for  the  benefit"  of  the  convict,  delivered  to  the  Secretary  of  State, 
'  who  attested  the  same  by  affixing  his  signature  and  the  seal  of  the  State, 
pursuant  to  the  duty  imposed  on  him  by  statute ;  and  thereupon  it  was 
transmitted  by  mail  to  the  warden,  who  received  it  on  the  day  following, 
and  the  Governor  notified  the  prisoner's  counsel  by  letter  that  he  felt  it 
to  be  his  duty  to  grant  the  pardon,  and  he  had  ordered  it  accordingly. 
At  the  time  the  instrument  was  received  by  the  warden,  the  convict  was 
in  the  jail  of  the  county  in  which  the  conviction  was  had,  subject  to  the 
•order  of  the  warden,  under  the  'act  of  February  7th,  1879,  providing  for 
the  conveyance  of  convicts  to  the  penitentiary,  and  the  clerk  of  the  court 
had  notified  the  warden  of  the  fact  of  conviction,  and  that  the  convict 
was  in  said  jail.  This  act  makes  it  the  duty  of  the  clerks  of  the  circuit 
courts,  at  the  end  of  each  term,  to  promptly  inform  the  warden  what 
convicts  had  l^een  sentenced  to  the  penitentiary  at  that  term,  and  that 
they  were  then  in  the  county  jail,  "subject  to  his  order;"  and  it  au- 
thorizes the  warden,  and  makes  it  his  duty,  to  thereupon  remove  such 
convicts.  The  warden,  on  receiving  the  instrument,  returned  it  to  the 
Governor,  with  the  statement  that  he  held  no  such  person  as  the  convict 
in  his  custody ;  and  the  Governor  then  withheld  it  from  the  prisoner. 
It  was  the  custom  of  the  warden,  when  such  pardons  were  received,  to 
•discharge  the  person  pardoned  from  custody,  and  to  "  place  the  pardon 
■on  file  in  his  office,  as  authority  for  making  such  discharge."    Held, 

(a)  That  the  convict  was,  at  the  time  tlie  pardon  was  received  by  the 
warden,  in  his  constructive  custodj',  and  subject  to  his  order  and  control. 

(6)  That  the  warden  was  not  the  mere  messenger  of  the  executive  to 
•deliver  the  pardon,  but  the  constructive  agent  of  the  convict  to  receive  it. 

(c)  That  the  delivery  of  the  pardon  to  the  warden  was,  in  accordance 
with  usage,  a  delivery  to  the  convict,  who  is  presumed  to  have  accepted 
it,  and  that  it  thereby  became  complete  and  irrevocable. 

Application  to  this  court  for  a  writ  of  habeas  corjnis,  the 
writ  liaving  been  rcfnged"  by  the  Hon.  Samukl  H.  Sproit, 
Judge  of  the  Sixth  Judicial  Circuit. 
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The  ground  of  the  application  was,  that  the  relator  had  been 
pardoned  of  the  crime,  of  which  he  had  been  convicted,  and 
for  which  he  was  held  in  custody.  The  facts  necessary  to  an 
understanding  of  the  points  decided  are  sufficiently  stated  in 
the  opinion,  except  that  it  may  be  added  that,  after  the  warden 
of  the  penitentiary  returned  the  pardon  to  the  Governor,  a& 
stated  in  the  opinion,  the  Governor  withheld  it  from  the 
prisoner. 

Gaston  A.  Robbins,  for  relator,  cited  2  Hawk.  P.  C.  §  13 ; 
Hunfs  case,  5  Eng.  (Ark.)  284 ;  WijviVs  case,  5  Co.  492 ;  2 
Greenl.  Cruise,  561  ;  Coke  on  Littleton,  36  a,  49  h^  1  Johns. 
Ch.  456  ;  2  Penn.  191  ;  Elslerry  v.  Boykin,  65  Ala.  336  ; 
Wheehcriyht  v.  Wheelioright,  2  Mass.  447  ;  Hatch  v.  Hatch,  % 
Mass.  307;  Souverhye  v.  Arden,  1  Johns.  Ch.  240;  Foster  v. 
Mansfield,  3  Met.  412 ;  O'Kelley  v.  O'Kelley,  8  Met.  439 ;  12 
Ala.  734;  SheltorCs  case,  Cro.  Eliz.  7;  Connelly  v.  Doe,  8 
Blackf.  320  ;  Somers  v.  Pumphrey,  24  Ind.  240  ;  Hawksland 
V.  Gatchel,  Cro.  Eliz.  835 ;  Yowige  v.  Moore,  1  Strob.  48  ;. 
Kirhy  v.  State,  62  Ala.  51 ;  Co7n.  v.  Halloway,  44  Pa.  St.  210. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited,  1 
Bish.  on  Crim.  Law,  §  907 ;  U.  8.  v.  Wilson,  7  Peters,  150 ; 
In  re  Callicot,  8  Blatch.  89  ;  Michael  v.  State,  40  Ala.  361  ; 
Matter  of  DePuy,  3  Ben.  307. 

SOMERVILLE,  J. — The  present  case  involves  the  question 
as  to  the  validity  of  2l  pardon,  alleged  to  have  been  granted  to 
the  relator  by  the  Governor  of  Alabama.  Tiie  undisputed 
facts  show,  that  the  petitioner  was  convicted  of  the  crime  of 
grand  larceny,  in  the  Circuit  Court  •of  Dallas  county,  in  Sep- 
tember, 1882 ;  being  sentenced  by  the  judgment  of  the  court 
to  four  years  imprisonment  in  the  State  penitentiary.  This 
judgment  was  affirmed  on  appeal  to  this  court,  on  the  16th  day 
of  June,  1883. 

Upon  application  being  made  to  the  Governor,  after  thia 
conviction,  in  due  form  of  law,  by  the  petitioner,  asking  for  a 

f)ardon,  the  instrument  was  prepared  and  signed  by  his  Excel- 
ency,  in  the  usual  form,  on  the  twenty-tirst  day  of  July,  1883, 
and  was  delivered  to  the  Secretary  of  State,  as  the  record 
recites,  "for  the  benefit"  of  the  petitioner,  and  this  officer 
attested  the  same  by  affixing  his  signature  and  the  seal  of  the 
State,  pursuant  to  the  duty  imposed  upon  him  by  the  statute. 
Code,  ^  73.  It  declares,  with  due  solemt)ity  and  certainty,  the 
fact  that  the  petitioner  has  been  pardoned  of  the  crime  in 
(juestion,  by  virtue  of  the  constitutional  power  vested  in  the 
Governor,  which  authorizes  him  to  grant  pardons,  after  con- 
Vol.  \.xx\\\. 
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viction,  ill  all  cases,  except  in  cases  of  treason  and  impeach- 
ment..— Const.,  1875,  Art.  v.  §  12.  It  purports  on  its  face  to 
be  directed  to  the  iimrden  of  the  penitentiary^  and  concludes  by 
ordering  that  the  relator  "  be  at  once  restored  to  liberty."  This 
instrument  was  transmitted  by  mail  to  the  warden,  and  was 
received  by  him  on  the  22d  day  of  July,  1883,  the  day 
followinij  its  signature  by  the  chief  executive.  On  the  same 
day  the  Governor  communicated  by  letter  to  the  counsel  of  the 
petitioner  the  fact  that  he  felt  it  to  be  his  duty  to  grant  the 
pardon,  and  had  accordingly  ordered  it.  The  warden,  upon 
receiving,  the  pardon,  retui^ned  it  to  the  Governor^  with  the 
statement  that  he  held  no  such  person  as  Kichard  Powell  (the 
relator)  in  his  custody. 

It  is  made  to  appear  that  the  prisoner  was  at  this  time  in  the 
jail  of  Dallas  county,  subject  to  the  order  of  the  warden,  under 
the  provisions  of  the  act  of  February  7,  1879,  providing  for 
the  conveyance  of  convicts  to  the  penitentiary.  This  statute 
makes  it  the  duty  of  the  clerk  of  the  court  to  promptly  inform 
the  warden  what  convicts  have  been  sentenced  to  the  peniten- 
tiary at  the  last  term  of  each  court,  and  that  they  were  then  in 
the  county  jail,  "subject  to  his  order."  The  warden  thereupon 
has  authority,  and  it  is  made  his  duty  to  remove  such  convicts 
from  the  jail,  and  to  deliver  them  to  the  nearest  contractor,  not 
inconsistent  with  the  obligations  of  his  contracts  made  for 
hiring.  It  is  shown  by  the  record  that  the  clerk  of  the  court 
had  made  this  written  communication  to  the  warden,  as  required 
by  the  statute. 

It  is  one  of  the  agreed  facts  of  the  case,  furthermore,  that 
it  was  the  warden's  custom^  when  such  pardons  were  received, 
to  discharge  the  persoit  pardoned  from  custody,  and  to  "  place 
the  pardon  on  lile  in  his  pfhce,  as  authority  for  making  such 
discharge."  The  foregoing  are  the  essential  facts  of  the  case, 
as  agreed  upon  by  the  opposing  counsel. 

The  point  of  contention  is,  that  the  pardon  was  never 
delivered  to,  or  accepted  by  the  prisoner. 

The  pardoning  power,  as  exercised  under  our  form  of  gov- 
ernment, both  federal  and  State,  is  no  doubt  essentially  the 
same,  in  its  'nature  and  effect,  as  that  exercised  by  tlie  repre- 
sentativ'es  of  the  British  crown,  in  the  parent  country,  whence 
we  derive  our  system  of  common  law  jurisprudence.  A  pardon, 
alike  under  both  systems  of  government,  has  always  been  con- 
sidered a  mere  act  of  grace,  or  governmental  forgiveness  of  an 
offense,  by  which  the  penalty  of  crime  is  legally  remitted. — 2 
Abb.  L.  Uict.,  title,  Pardon.  The  proposition  is  undeniable,  at 
least  on  authority,  that  a  pardon,  in  order  to  be  completCvmust 
in  contemplation  of  law  be  delivered  and  accepted, — 1  Bish.  on 
Cr.  Law,  §  907.     In  United  States  v.   Wilson,  7  Pet.  150,  it 
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was  said  by  Chief  Justice  Marshall,  that  "a  pardon  is  a  deed, 
to  the  validity  of  which  delivery  is  essential,  and  delivery  is 
not  complete  without  acceptance."  In  this  case,  the  prisoner 
had  not  only  declined  to  plead  his  pardon  to  the  pending  pros- 
ecution, but  had,  in  open  court,  declared  that  he  did  not  desire 
to  avail  himself  of  it,  in  order  to  avoid  the  sentence. 

We  think  the  principles  applicable  to  the  delivery  of  a 
pardon  and  of  an  ordinar}-  deed  of  gift  must  be  considered  as 
analogous.  In  the  case  of  a  deed,  its  delivery  is  generally  said 
to  be  complete  when  the  grantor  has  parted  with  his  entire 
control,  or  dominion  over  the  instrument,  with  the  intention 
that  it  shall  pass  to  the  grantee  or  obligee,  and  the  latter  assents 
to  it,  either  by  himself  or  his  agent. — 2  Greenl.  on  Ev.  §  297. 
The  delivery  may  as  well  be  made  also  to  a  stranger,  for  the 
benefit  of  the  grantee.  The  just  distinction  is,  that  a  delivery 
to  the  grantee  personally  carries  with  it  the  presumption  of 
the  grantor's  intention  to  part  with  his  dominion  over  the 
instrument ;  but  no  such  presumption  will  be  indulged,  where 
the  deed  is  handed  to  a  stranger.  To  make  a  delivery  to  a 
stranger  effectual  in  ordinary  cases,  the  intention  with  which 
the  delivery  was  made  nnist  be  expressed  at  the  time  in  some 
appropriate  manner,  although  no  formal  words  or  acts  are 
necessary. — Tiedman  on  Real  Prop.  §  814,  and  cases  cited. 
Or,  in  other  words,  as  said  by  Mr.  Wharton,  it  must  be  shown 
that  a  delivery  was  "  manifestly  intended." — 2  Whart.  on  Contr. 
§  677.  It  has  been  accordingly  decided  by  this  court,  that 
where  a  mortgagor  acknowledged  the  deed  of  mortgage,  on 
the  day  of  its  date,  before  the  probate  judge,  and  left  it  with 
him  for  registration,  and  it  was  recorded,  this  \i'a.%  jjHina  fade 
a  delivery,  although  the  mortgagee  never  had  possession  of  the 
deed,  and  knew  nothing  of  its  existence  until  after  the  death 
of  the  mortgagor. — Ehherry  v.  Boykin,  65  Ala.  336.  It  was 
declared  in  the  same  case  that,  the  conveyance  being  for  the 
benefit  of  the  grantee,  without  conditions  attached,  the  ac- 
ceptance of  the  grantee  would  be  presumed,  and  could  be 
repelled  only  by  proof  of  his  actual  dissent.  Such  is  the  pre- 
vailing rule  as  to  acceptance,  where  an  instrument  is  purely 
beneficial  to  the  party  to  whom  it  is  made,  and  is  freed  from 
the  embarrassment  of  any  burden,  duty,  or  condition. — 2  Greenl. 
on  Ev.  §  297. 

We  are  of  the  opinion  in  the  present  case,  that  the  pardon  in 
question  must  be  regarded  as  having  been  constructively  de- 
livered and  accepted,  in  legal  contemplation.  The  delivery  to 
the  warden  was  a  sufficient  delivery  to  the  prisoner,  and  the 
acceptance  of  the  prisoner  must  be  presumed,  in  view  of  his 
previous  application  for  the  pardon,  and  of  its  purely  beneficial 
character. 
Vol.  lxzui. 
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The  Governor  clearly  intended  the  act  of  grace  to  the  prisoner, 
and  all  the  legal  formalities  were  adopted  by  him,  necessary  to 
the  proper  execution  of  the  instrument.  He  had  given  it  his 
signature,  and  iiad  handed  it  to  the  Secretary  of  State,  who 
had  attested  it,  and  affixed  the  seal  of  the  State,  in  all  due  form. 
The  mailing  of  it  to  the  warden  was  in  itself  a  parting  with 
dominion  over  it,  and  the  act  of  grace  must  be  deemed  com- 
plete when  the  latter  received  it,  if  not  before.  This  is  true 
in  view  of  the  legal  status  and  relationship  of  the  warden 
towards  the  prisoner.  He  was  not  the  mere  messenger  of  the 
executive  to  deliver,  but  the  constructive  agent  of  the  prisoner 
to  receive.  The  prisoner  was  not,  it  is  true,  confined  in  the 
walls  of  the  penitentiary,  but  he  was  in  the  constructive  cus- 
tody of  the  warden,  and  subject  to  his  control  and  order  in  the 
Dallas  county  jail,  under  the  express  provisions  of  the  statute. 
Acts,  1878-9,  pp.  170-1.  It  is  shown  to  have  been  the  com- 
mon usage  to  transmit  pardons  to  the  warden,  and  that  he 
.usually  retained  them  as  vouchers  of  authority  to  release  con- 
victs, and  the  parties  are  presumed  to  have  had  tiiis  usage  in 
view.  The  pardon  itself  being  directed  to  the  warden,  and 
being  an  executive  mandate  to  him,  ordering  the  release  of  the 
prisoner,  is  persuasive  to  show  that  it  was  never  intended  that 
it  should  go  further  than  the  warden,  or  be  delivered  to  the 
prisoner  personally.  When  the  charter  of  the  prisoner's  pardon 
reached  the  hands  of  the  warden,  his  constituted  legal  custodian, 
the  executive  act  of  grace  was  complete,  and  forever  irrevo- 
cable. The  warden  had  no  more  legal  right  to  return  it  to  the 
grantor  through  inadvertence,  than  he  would  have  had  to  de- 
stroy it  from  malice. 

The  adjudged  cases  clearly  sustain  this  view.  The  case  of 
Oommomoealth  v.  Halloway^  44  Penn.  St.  Rep.  210,  was  one 
involving  the  deliver}'  of  a  pardon  granted  by  the  Governor  of 
Pennsylvania  to  one  Crosse,  who  had  been  convicted  of  a 
felony,  and  sentenced  to  imprisonment  in  the  State  penitentiary. 
The  pardon  was  delivered  to  the  United  States'  marshal,  under 
the  belief  that  Crosse  was  needed  by  the  Government  at  Wash- 
ington for  special  service  in  the  War  Department,  and  was  not 
to  be  handed  to  him  until  he  had  performed  the  service  re- 
quired of  him.  ']  he  marshal,  however,  delivered  it  to  the 
warden  and  obtained  the  release  of  the  prisoner  for  the  required 
service.  It  was'  said  by  the  court  that,  "by  usage,  its  delivery 
to  the  warden  \^  prima  facie  equivalent  to  delivery  ;  or  is  con- 
structive delivery  to  the  prisoner ;  but  it  is  open  to  be  proved  no 
delivery  by  showing  circumstances  that  are  inconsistent  with 
the  intention  to  deliver."  The  pardon,  in  that  case,  was  pro- 
nounced void,  however,  because  procured  by  false  and  forged 
representations,  independent  of  the  question  of'  delivery.     In 


522  SUPREME   COURT  [Dec.  Term, 

[Ex  parte  Powell.] 

Ex  parte  Reno^  6G  Mo.  266  (s.  c.  27  Am.  Rep.  337),  it  was  said 
that  "simple  intention  on  the  part  of  the  executive  to  bestow 
a  pardon  confers  no  right,  and  is  perfectly  nugatory  until  the 
intention  may  be  said  to  be  completed.  This  intention,"  it 
was  added,  "may  be  said  to  be  fully  completed  when  the  pardon 
is  signed  by  the  executive,  properly  attested,  authenticated  by 
the  seal  of  the  State,  and  delivered,  either  to  the  person  who  is 
the  subject  of  the  favor,  or  to  some  one  acting  for  him,  or  on 
his  behalf."  It  being  shown  that  it  was  the  custom  to  deliver 
pardons  to  the  warden,  it  was  held  that  the  delivery  was  pre- 
sumptively complete  when  the  paper  came  to  the  hands  of  this 
othcer,  altliough  it  never  reached  the  personal  custody  of  the 
prisoner.  In  this  case,  the  instrument  of  pardon  seems  to  have 
been  purposely  mislaid,  or  destroyed  so  as  to  prevent  its  per- 
sonal delivery  to  the  prisoner.  P'ollowing  the  ruling  in  the 
Pennsylvania  case,  tiie  court  said:  "A  delivery  of  the  pardon, 
under  the  circumstances  in  proof,  \&  prima  facie  equivalent  to 
delivery,  or  is  constructive  delivery  to  the  prisoner."  In  De 
Puy's  case,  3  Ben.  (U.  S.  Dist.  Ct.  Rep.)  307,  a  pardon  was* 
granted  to  the  prisoner  by  Andrew  Johnson,  President  of  the 
United  States,  and  was  transmitted  by  mail  to  a  United  States' 
marshal,  to  be  by  him  delivered  to  the  warden  of  Blackwell's 
Island  penitentiary,  where  the  convict  was  confined  in  the 
warden's  custody.  Before  it  passed  from  the  hands  of  the 
marshal  into  those  of  the  warden,  it  was  recalled  by  President 
Grant,  as  Johnson's  successor  in  the  office  of  President.  It 
was  held  by  Blatchford,  J.,  on  an  application  for  writ  of  habeas 
corpus,  that  there  was  no  complete  delivery  until  the  pardon 
reached  the  hands  of  t/ie  loarden,  or  keeper  of  the  prison — that 
a  delivery  to  the  marshal  was  insufficient,  because  he  was  no 
more  than  "the  messenger  of  the  President" — a  somewhat 
doubtful  proposition,  which  does  not  seem  very  obvious  to  our 
apprehension.  In  Marhury  v.  Madison,  1  Cranch  137,  which 
was  an  application  for  mandamus  to  compel  the  delivery,  by 
the  Secretary  of  State,  of  a  commission  as  justice  of  the  peace 
in  the  District  of  Columbia,  it  was  held  that  tiie  appointment 
was  complete  without  a  delivery  of  the  commission.  But  it 
was  added,  that  if  delivery  was  deemed  essential,  Jis  argued  b^'^ 
counsel  at  the  bar,  it  was  not  necessary  that  it  should  have  been 
made  personally  to  the  grantee  of  the  office.  Said  the  great 
Chief  Justice,  who  delivered  the  opinion  of  the  court:  "The 
law  would  seem  to  contemplate  that  it  should  be  made  to  the 
Secretary  of  State,  since  it  directs  the  Secretary  to  affix  the 
seal  to  the  commission  after  it  shall  have  been  signed  by  the 
President.  If,  then,  the  act  of  delivery  be  necessary  to  give 
validity  to  tlie  commission,  it  has  been  delivered  when  executed 
and  given  to  the  Secretary  for  the  purpose  of  being  sealed,  ' 
Vol.  lxxiii. 
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recorded,  and  transmitted  to  the  party."  The  conchision  must 
have  been  reached  upon  the  ground,  that  tlie  Secretary  of  State 
was  the  agent  of  the  law,  and  not  of  the  President,  for  the  duty 
imposed  upon  liim.  In  Hke  manner,  it  was  decided  by  the 
Supreme  Court  of  Louisiana,  in  State  v.  Baptiste^  26  La.  Ann, 
134,  that  a  mere  communication  from  the  Secretary  of  the 
Senate  to  the  Governor,  informing  liim  tliat  a  recommendation 
for  pardon  had  been  received  and  acted  upon  favorably,  is  suffi- 
cient evidence  of  the  completeness  of  the  act  of  pardon,  no 
actual  delivery  being  deemed  necessary  in  order  to  give  it 
validity. 

So  we  are  clearly  of  opinion,  that  the  delivery  of  the  pardon 
to  the  warden  of  the  State  penitentiary,  under  the  circum- 
stances of  the  present  case,  was,  in  accordance  with  usage,  a 
delivery  to  the  prisoner,  who  was  in  the  warden's  constructive 
custody,  and  that  the  intended  act  of  grace  was  then  com- 
pleted and  irrevocable.  Being  an  act  of  mere  clemency,  with- 
put  conditions,  the  law  presumes  that  it  was  accepted,  in  the 
absence  of  evidence  showing  the  prisoner's  dissent.^^li' jf^arfe 
Reno,  27  Am."  Rep.  337;  Com.  v.  Halloway,  44Penn.  St.  210. 

The  writ  of  habeas  corptis  and  certiorari  will  be  awarded  by 
this  court  to  bring  the  petitioner  before  us,  together  with  the 
proceedings  had  before  the  circuit  judge,  unless,  on  another  ap- 
plication before  him,  or  some  other  judge  having  jurisdiction^ 
the  prisoner  shall  be  discharged  from  custody. 


Henry  Johnson  ?;•  The  State. 

Indictment  for.  Petit  Larceny. 

1.  Intent  in  larceny;  when,  a  question  for  the  court. — In  larceny,  in  all 
cases  which  are  free  from  doubt,  anri  in  which  there  is  no  conflict  in  the 
evidence,  the  question  of  intent  may  be  determined  by  the  court.  {Mc- 
Mullen  V.  The  State,  53  Ala.  551,  overruled  on  this  point.) 

2.  Same;  ivhen  a  question  for  the  jury. — If,  however,  the  facts  are  dis- 
puted, and  the  inference  to  be  drawn  is  not  clear,  the  question  of  intent 
should  be  left  to  the  determination  of  the  jury. 

3.  Same;  effect  of  an  open  taking. — The  principle  adhered  to  and  sus- 
tained, that  "if  a  man  takes  away  the  goods  of  another  openly  before  him 

•or  otlier  persons,  otherwise  than  by  apparent  robbery,  this  carries  with 
it  an  evidence  only  of  a  trespass,  because  done  openly  in  the  presence  of 
the  owner,  or  of  other  persons  who  are  known  to  the  owner." 

4.  Larceny;  what  docs  not  constitute. — In  a  prosecution  for  petit  larceny, 
the  undisputed  facts  were,  that  the  prosecutor's  father,  having  employed 
the  defendant  as  a  day-laborer  on  a  farm,  and  owing  him  a  small  stim  for 
his  services,  gave  him  an  order  therefor  on  a  merchant,  which,  on  pre- 
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sentation,  the  merchant  refused  to  pay,  on  the  ground  that  he  owed  the 
drawer  nothing,  and  the  order  was  drawn  without  his  authority ;  that  at 
the  time  the  order  was  presented,  the  prosecutor  was  in  the  mercliant's 
store,  and  iiad  purchased  from  him  some  articles,  of  less  value  than  the 
amount  due  the  defendant,  which  he  had  placed  on  a  counter  in  the  store ; 
that  when  payment  of  the  order  was  refused,  the  defendant  insisted  that 
the  prosecutor,  who  also  was  working  on  his  father's  farm,  should  pay 
him  ;  that  the  prosecutor  refused  to  do  t'.iis,  with  an  oath,  and  walked 
off,  leaving  the  articles  purchased  on  the  counter,  and  ordering  the  de- 
fendant and  a  brother  of  the  prosecutor  to  take  them  to  his  house ;  and 
that  then  the  defendant,  in  the  presence  of  the  prosecutor's  brother  and 
several  others,  openly  picked  up  the  articles  which  the  prosecutor  had 
left  on  the  counter,  and  walked  off  with  them,  remarking  that  he  did  not 
believe  he  would  ever  get  his  pay,  and  that  he  would  take  the  goods,  and 
save  that  much.  Held,  that  these  facts  did  not  constitute  larceny  ;  and 
that  the  court  erred  in  refusing  to  charge  the  jury,  at  the  defendant's 
written  request,  that  if  they  believed  the  evidence,  they  must  acquit 
him. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  Hon.  James  E;  Cobb. 

The  facts  disclosed  by  the  evidence  are  stated  in  the  opinion. 
The  defendant  asked  the  court,  in  writing,  to  charge  the  jury, 
among  otiier  things,  tliat  if  they  believed  all  the  evidence,  they 
must  acquit  him.  This  charge  the  court  refused  to  give,  and 
the  defendant  excepted. 

W.  F.  Foster,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  defendant  was  convicted  of  petit 
larceny  m  the  court  below  on  the  following  state  of  facts.  The 
prosecutor  had  purchased  a  package  of  coffee  and  a  piece  of 
meat,  valued  at  about  sixty  cents,  which  were  on  the  counter  of 
a  store  kept  by  one  Varner,  who  was  a  merchant.  The  father 
of  the  prosecutor  had  employed  defendant  as  a  day-laborer  on  a 
farm,  and  owed  him  the  sum  of  one  dollar  and  sixty  cents,  for 
which  he  had  given  defendant  an  order  on  Yarner,  which  the 
latter,  as  drawee,  declined  to  pay  on  the  ground  that  he  owed 
the  drawer  nothing,  and  that  the  order  was  drawn  on  him  with- 
out authority.  The  defendant,  thereupon,  insisted  on  the  prose- 
cutor's paying  the  amount,  it  appearing  that  he  also  was  working 
on  the  father's  farm.  This  the  prosecutor  peremptorily  declined 
to  do,  with  an  oath,  and  walked  off,  leaving  the  goods  on  the 
counter,  and  ordering  defendant  and  his  own  brother,  who  was . 

{)re8ent,  to  take  the  articles  and  carry  them  to  his  (the  owner's) 
lonse.      Defendant  then,  in  presence  of  the  brother,  and  of 
Varner  and  several  others,  openly  picked  up   the   packages 
charged  to  have  been  stolen,  and  walked  out  of  the  store  with 
Vol.  r.xxui. 
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them,  remarking  that  he  did  not  believe  he  would  ever  get  his 
pay.  and  that  he  would  take  the  goods  and  save  that  much. 

The  question  presented  is,  whether  this  was  a  larceny,  or  a 
mere  trespass.  The  line  of  demarcation  between  the  crime  and 
the  mere  civil  tort,  in  this  class  of  cases,  is  in  many  instances 
very  difficult  of  distinction.  It  is  a  general  rule,  soinetimes  said 
to  be  liable  perhaps  to  a  few  exceptions,  that  ever}'  larceny 
necessarily  involves  a  trespass. — Edmonds  ^\  The  State,  70  Ala. 
8,  (s.  c.  45  Amer.  Hep.  67.)  Yet,  it  is  a  principle,  coeval  with 
the  origin  of  our  system  of  criminal  jurisprudence,  that  a  mere 
trespass,  committed  by  taking  personal  property,  is  not  a  crime, 
unless  it  is  perpetrated  feloniously — that  is,  aninio  fur  audi,  or 
with  the  intention  to  steal. — 4  Black.  281.  The  wrongful  act, 
according  to  the  better  view,  must  be  infected  with  an  intention 
that  is  furtive  and  fraudulent  in  its  nature,  which,  in  all  cases, 
entirely  free  from  doubt  and  conflict  of  evidence,  may  be  deter- 
mined by  the  court — otherwise  by  the  jury. — 3  Green.  Ev. 
(14th  Ed.)  §  157;  Green  v.  The  State,  68  Ala.  539;  Bex  v. 
Cabbage,  Paiss.  &  Ry.  292. 

It  was  long  ago  said  by  high  authority,  that  "  if  a  man  takes 
away  the  goods  of  another  openly  before  him  or  other  persons, 
otherwise  than  by  apparent  robbery,  this  carries  with  it  an  evi- 
dence only  of  a  trespass,  because  done  openly  in  the  presence  of 
the  owner,  or  of  other  persons  who  are  known  to  the  owner." 
2  Russ.  Or.  (9th  Ed.)  *  158.  This  language  is  quoted  in  sub- 
stance by  ^he  learned  author  from  Lord  Hale's  Pleas  of  the 
Crown,  written  more  than  two  centuries  ago. — Hale  P.  C.  509. 
This  rule  was  fully  approved  by  this  court  in  Rountree  v.  TJie 
Stats,  58  Ala.  381.  See  also  2  Whart.  Amer.  Law  (6th  Ed.), 
§  1786 ;  2  East  P.  C.  661.  We  adhere  to  this  principle,  although 
it  does  not  seem  to  be  announced,  in  its  broadest  scope,  by  some 
of  our  American  text  writers,  at  least  in  the  more  recent  editions 
of  their  works  on  criminal  jurisprudence. — 2  Bish.  Cr.  L.  (7th 
Ed.)  §§  840,  758 ;  1  Whart.'  Cr.  Law  (8th  Ed.),  §§  883,  et  seq. 
But  see  2  Whart.  Amer.  Cr.  Law,  (6th  Ed.)  §  1786. 

The  facts  of  the  present  case  did  not,  in  the  light  of  this 
principle,  constitute  larceny.  The  taking  was  open  and  in  the 
presence  of  the  prosecutor's  brother,  who  had  constructive  cus- 
tody of  the  goods,  and  several  others  were  also  present.  It  had 
no  element  of  secrecy  or  furtiveness,  such  as  usually  character- 
izes the  crime  of  theft,  nor  was  there  any  subsequent  attempt 
to  conceal  the  property  taken.  The  fact  that  the  goods  were 
seized  by  defendant,  to  satisfy  his  claim  for  wages,  would  not, 
perhaps,  it  is  true,  amount  to  such  hojiajide  color  of  claim  as  to 
be  sufficient,  in  itself  and  alone,  clearly  to  rebut  a  felonious 
intent.  This,  however,  in  a  similar  case  has  been  held  a  ques- 
tion of  sufficient  doubt  to  be  submitted  to  a  jury. —  Coin.  v. 
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Stehbins,  8  Gray  (Mass.),  492.  But  it  is  admissible  to  explain 
the  intent  in  connection  with  the  unconcealed  and  open  charac- 
ter of  the  seizure,  and  these  two  concurring  facts,  when  taken 
together,  show  the  act  to  be  a  trespass  merely,  and  not  a  larceny, 
thus  rebutting  the  suspicion  that  the  assertion  of  claim  was  "  a 
trick  to  color  a  felony,"  using  the  language  of  Lord  Hale,  who 
observes  that  "  the  ordinary  discovery  of  a  felonious  intent  is,  if 
the  party  doth  it  secretly,  or  being  charged  with  the  goods 
denies  it." — 1  Hale  P.  C.  509.  The  rulings  of  the  court  were 
in  conflict  with  this  view  of  the  law,  and  were  in  our  judgment 
erroneous. 

The  case  of  McMullen  v.  The  State,  53  Ala.  531,  while  fully 
recognizing  the  foregoing  principle,  lays  down  the  rule  that  the 
question  of  intent  in  all  cases  of  this  character  must  be  left  to 
the  jury.  The  better  rule,  as  we  have  said  above,  is,  that  ill  all 
cases  free  from  doubt,  w4iere  the  evidence  is  not  conflicting,  the 
whole  question  is  one  for  the  court.  Where  the  facts  are  dis- 
puted, and  the  inference  to  be  drawn  is  not  clear,  it  should  l)e 
left  to  the  determination  of  the  jury. — Gre^nv.  The  State,  68  Ala. 
539.     On  this  ^omi  McMullen' s  case,  sup?'a,  must  be  overruled. 

The  case  of  McCourt  v.  Tlie  People,,  64  N.  Y.  583,  is  an 
authority  in  full  accord  with  these  views.  There  the  defendant 
stopped  at  the  prosecutor's  house  and  asked  for  some  cider,  for 
which  he  offered  to  pay.  It  was  refused  him  by  the  prosecutor's 
daughter,  and  he,  thereupon,  openly  took  the  cider  in  the 
presence  of  her  and  of  another.  The  court  refused. to  sustain  a 
conviction,  saying : .  "  Every  taking  by  one  person  of  the  prop- 
erty of  another,  without  his  consent,  is  not  larceny ;  and  this, 
although  it  was  taken  without  right,  or  claim  of  right,  and  for 
the  purpose  of  appropriating  it  to  the  use  of  the  taker.  Super- 
added to  this,  there  must  have  been  a  felonious  intent,  for  with- 
out it  there  was  no  crime.  It  would,  in 'the  absence  of  such 
intent,  be  a  bare  trespass,  which,  however  aggravated,  would 
not  be  crime.  It  is  the  criminal  mind  and  purpose  going  with 
the  act,  which  distinguishes  a  cnminal  trespass  from  a  mere 
civil  injury." 

The  court  should  in  this  case  have  given  the  general  charge, 
that,  if  the  jury  believed  the  evidence,  they  should  acquit  the 
defendant.  The  facts  in  evidence  did  not  authorize  the  infer- 
ence of  the  requisite  a/nimus  furandi.  or  criminal  intent  to 
steal. 

Reversed  and  remanded. 


1883.]  OF  ALABAMA.  627 

[Wilson  V,  The  State.] 


Wilson  V.  The  State. 

Indictment  for  Seduction. 

1.  Sednrtioii;  when  indichnent  sufficient. — An  indictment,  for  se<hiction. 
under  the  statute  (Code  of  187G,  §4188,  Paniph.  Acts,  1880-81,  p.  48), 
charging,  in  the  language  of  the  statute,  that  the  defendant,  "  by  means 
of  temptations,  deceptions,  arts,  flattery,  or  a  promise  of  marriage, 
seduced,"  etc.,  being  in  conformity  to  the  forms  of  indictments  prescribed 
by  the  Code,  and  corresponding  to  the  general  rule  of  the  common 
law,  that  such  oflenses  ought  to  be  stated  or  described  in  the  words  of 
the  statute  creating  or  defining  them,  is  sufficient,  although  it  does  not 
charge  the  facts  as  to  the  means  employed  by  the  defendant  to  accom- 
plish the  seduction. 

2.  Same;  prosecutrix  can  not  testify  to  motive  prompting  her  to  sexual 
intercourse.— In  seduction,  it  is  not  permissible  for  the  prosecutrix  to 
testify  that  she  did  not  willingly  yield  to  the  embraces  of  the  defendant, 
or  that  she  yielded  in  consequence  of  a  promise  of  marriage,  or  of  any  act 
or  declaration  of  the  defendant ;  that  being  a  matter  of  inference  or  de- 
duction to  be  drawn  bj-  the  jury,  from  facts  and  circumstances  proved  or 
presumed,  and  not  a  fact  to  which  a  witness  may  testify. 

3.  Same;  when  proposition  of  adjustment  inadmissible  against  defend- 
ant.— Xor  is  it  permissible,  in  a  prosecution  for  seduction,  for  the  State 
to  prove  that  tlie  defendant  was  accused  of  the  seduction,  and,  with 
knowledge  of  the  accusation,  sought  an  adjustment  with  the  proseciitrix, 

.  where  the  fact  of  the  accusation  rested  in  mere  hearsay,  and  the  proposi- 
tion for  an  arljustment  did  not  embody  or  embrace  an  admission  or  con- 
fession of  guilt. 

4.  Same;  chastity  necessary  element  of  the  offense. — The  word  seduce, 
as  found  in  the  statute  against  seduction,  importing  not  only  illicit 
.sexual  intercourse,  but  also  a  surrender  of  the  woman's  chastity,  the 
existence  of  that  virtue,  at  the  time  of  the  intercourse,  is  a  necessary 
ingredient  of  the  offense. 

0.  Same. — "By  this  it  is  not,  however,  intended  that  the  woman, 
who  may  have  at  some  time  fallen,  can  not  be  the  subject  of  seduction. 
That  may  be  true,  and  there  may  be  reformation;  and,  at  the  time  she 
yields  to  the  man's  embraces,  she  may  have  the  virtue  of  chastity,  not  in 
the  high  degree  of  the  woman  who  has  not  strayed,  but  yet,  within  the 
meaning  of  the  statute,  entitling  her  to  its  protection." 

6.  Same;  corroboration  of  prosecutrix. — ^Under  the  statute  providing 
that  a  conviction  can  not  be  had  for  seduction  on  the  "  uncorroljorated 
testimony  of  the  female  upon  whom  the  seduction  is  charged,"  the  cor- 
roboratory evidence  is  sufficient,  if  it  extends  to  a  material  fact,  and 
satisfies  the  jury  that  the  woman  is  worthy  of  credit.  {Cunningham  r. 
The  State,  ante,  p.  51,  adhered  to  and  followed  on  this  point.) 

7.  Same;  burden  of  proof  as  to  chastity. — The  statute  creating  the 
offense  of  seduction,  as  amended,  declaring  that  "  no  conviction  shall  be 
had  under  this  section,  if,  on  the  trial,  it  is  proved  that"  the  female 
averred  to  have  been  seduced  "  was,  at  the  time  of  the  alleged  offense, 
unchaste,"  chastity  will  be  presumed,  if  there  be  not  evidence  to  the 
contrary ;  but  if  there  be  evidence  to  the  contrary',  a  reasonable  doubt  as 
to  the  chastity  of  the  woman  is  as  fatal  to  a  conviction,  as  is  the  existence 
of  such  doubt  in  reference  to  any  other  material  fact. 
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Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon,  Jonx  P.  Hubbard. 

The  appellant,  defendant  in  the  lower  court,  was  indicted  for 
the  offense  of  seduction,  and  was  convicted  and  sentenced  to 
imprisonment  in  tiie  penitentiary  for  four  years.  On  the  trial, 
the  prosecutrix,  the  unmarried  female  with  whose  seduction  the 
defendant  i^  charged,  was  examined  as  a  witness,  who  testified 
that  the  defendant  had  sexual  intercourse  with  Ijer,  and  that  she 
yielded  to  his  embraces,  on  his  promise  of  marriage,  in  Novem- 
ber, 1881 ;  that  she  became  pregnant  and  the  defendant  obtained 
fpr  her  medicine  for  the  purpose  "  of  procuring  an  abortion  by 
bringing  on  her  monthly  sickness;"  that  she  gave  birth  to 
a  child,  and  the  defendant  was  the  father  of  it ;  and  that  the  de- 
fendant gave  her  "  his  picture,"  and  wrote  her  several  letters, 
all  of  which  were  in  evidence.  The  defendant,  in  testifying 
under  the  statute,  admitted  the  fact  of  sexual  intercourse,  but 
denied  the  promise  of  marriage,  or  "  any  other  promise  to  in- 
duce her  to  submit  herself  to  him,"  or  that  he  had  "  ever^  upon 
any  occasion,  taken  an  undue  advantage  of  her,  either  directly 
or  indirectly."  He  further  admitted  obtaining  the  medicine 
referred  to  in  the  testimony  of  the  prosecutrix.  The  letters 
written  to  the  prosecutrix  by  the  defendant,  in  evidence,  con- 
tain no  promise  of  marriage  in  express  or  direct  terms.  Ref- 
erences and  allusions  are  contained  in  some  of  the  letters,  which, 
according  to  her  testimony,  relate  to  their  marriage ;  but  this 
does  not  appear  from  the  unaided  language  of  the  letters  them- 
selves. The  letters,  however.  Contain  expressions  of  love  and 
affection  for  the  prosecutrix.  It  does  not  appear  fr6m  the  bill 
of  exceptions,  that  the  prosecutrix  was  corroborated  touching 
the  promise  of  marriage  by  the  direct  testimony  of  any  witness. 
Evidence  was  introduced  on  behalf  of  the  defendant  tending  to 
show  that  he  was  a  man  of  good  character,  "  and  this  was  not 
controverted  by  the  State;  "  and  that  the  general  character  of 
the  prosecutrix  foi*  chastity,  about  the  time  of  the  sexual  inter- 
course, was  bad.  He  further  introduced  evidence  tending  to 
show  instances  of  improper  intimacies  taken  by  other  men  with 
the  person  of  the  prosecutrix.  This  was,  however,  denied  by 
the  prosecutrix ;  and  the  State  examined  several  witnesses  whose 
testimony  tended  to  show  that  the  general  character  of  the 
prosecutrix  for  chastity  was,  at  the  time  of  the  alleged  seduc- 
tion, good,  and  that  she  "moved  and  wjis  received  in  the  best 
society  in  the  neighborhood." 

During  the  examination  of  the  prosecutrix  as  a  w'itness,  she 
was  asked  by  the  State's  solicitor  this  question  :  "  Did  you  ever 
submit  to  him  (the  defendant]  willingly."  To  this  question  the 
defendant  objected,  but  his  objection  was  overruled,  and  he  ex- 
cepted.    The  prosecutrix  answered:      "I  never  did  but  for 
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circumstances,  not  from  my  own  desire."  This  answer  tlie 
defendant  moved  to  exclude  from  the  jury,  but  liis  motion  was 
overruled,  and  he  excepted.  As  the  bill  of  exceptions  recites, 
this  evidence  was  introduced  "in  consequence  of  testimony 
seeking  to  show  that "  the  prosecutrix  "  submitted  to  the  sexual 
intercourse  of  her  own  lust,  and  through  her  own  inclinations, 
and  not  by  any  inducement  of  defendant." 

The  State,  having  introduced  evidence  tending  to  show  that, 
after  the  prosecutrix  was  delivered  of  child,  the  defendant  was 
accused  of  being  the  father  of  the  child,  and  he  went  to  see  her 
"  to  compromise  the  matter  with  her,  and  offered  her  money 
and  other  things  of  value  to  compromise  it  with  her,"  ex- 
amined as  a  witness  one  Radford,  who  was  asked  by  the  State's 
solicitor,  whether  any  accusation  had  been  made  that  the  de- 
fendant had  seduced  the  prosecutrix.  To  this  question  the 
defendant  objected,  but  his  objection  was  overruled,  and  he 
excepted.  Tlie  witness  having  answered  that  such  accusation 
had  been  made,  the  defendant  moved  to  exclude  the  answer,  but 
his  motion  was  overruled,  and  he  excepted.  Said  witness  was 
then  asked,  whether  the  accusation  was  made  by  the  prosecu- 
trix, and  to  this  question  the  defendai:t  objected,  but  his  objec- 
tion was  overruled,  and  he  excepted.  The  witness  th^n  testiried 
that  the  prosecutrix,  in  the  absence  of  defendant,  did  accuse  the 
defendant  of  having  seduced  her.  The  defendant  moved  to 
exclude  this  evidence  from  the  jury,  but  the  court  overruled  his 
motion,  and  he  excepted.  As  recited  in  the  bill  of  exceptions, 
the  evidence  of  said  witness,  above  noted,  "  was  given  in  con- 
nection with  other  evidence  of  said  witness,  that  defendant,  on 
going  to  see"  the  prosecutrix,  "to  adjust  the  accusation  against 
him,  went  by  for  witness  to  assist  him,  and  to  show  that,  at  that 
time,"  the  prosecutrix  "had  made  the  accusation  of  seduction 
against  defendant,  and  that  defendant  knew  such  accusation 
had  been  made  by  her,  and  he  was  then  on  his  way  to  see  her, 
and  to  arrange  it.  As  to  this  matter,  the  defendant  attempting 
to  show  that  he  was  only  charged  with  bastardy,  and  that  that 
was  the  offense  he  was  undertaking  to  adjust ;  and  that  the  only 
accusation  at  that  time  against  him  was  bastardy."  As  further 
recited  in  the  bill  of  exceptions,  "  the  jury  were  instructed  that 
the  accusation  thus  testified  to  was  no  evidence  of  the  truth 
thereof,  and  should  not  be  considered  as  such,  but  that  its  effect 
was  and  should  be  only  to  show  that  defendant  knew  the  charge 
of  seduction  had  been  made,  and  that  that  •  was  the  matter  he 
was  wishing  and  endeavoring  to  arrange,  and  not  the  charge  of 
bastardy." 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence,  or 
its  substance.  The  defendant  excepted  to  the  following,  among 
other  charges  given  by  the  court  at  the  request  of  the  prosecn- 
34 


530  SUPREME  CO  [JET  [Dec.  Term, 

[Wilson  V.  The  State.] 

tion  :  (1)  "  If  the  jury  believe  from  the  evidence,  bevond  a 
reasonable  doubt,  that,  in  this  county,  and  within  three  years 
before  the  finding  of  the  indictment,  viz,  in  November,  1881. 
the  defendant,  by  means  of  temptations,  arts,  flattery,  deception, 
or  a  promise  of  marriage,  seduced  "  the  prosecutrix,  "  an  un- 
married female,  and  that  she,  before  and  up  to  the  time  of  said 
seduction,  was  a  chaste  or  virtuous  woman,  then  the  jury  should 
find  the  defendant  guilty."  (2)  "  All  women,  mai-ried  or 
single,  are  presumed  to  be  chaste  and  virtuous  until  the  contrary 
is  made  to  appear  by  competent  evidence ;  and  the  burden  of 
proof,  to  show  that"  the  prosecutrix  "  was  an  unchaste  woman 
before  the  time  of  the  alleged  seduction,  is  on  the  defendant." 
(3)  "  Before  the  defendant  can  justify  or  excuse  himself  for 
the  alleged  seduction  of "  the  prosecutrix,  "on  the  ground  of 
her  uncliastity,  he  must  show  by  the  evidence,  to  the  reasonable 
satisfaction  of  the  jury,  that  she  was  in  fact  unchaste."  (4) 
"  The  extent  to  which  "  the  prosecutrix  "  is  corroborated  by  the 
other  witnesses,  and  by  the  facts  and  circumstances,  and  all  the 
evidence,  is  a  question  for  the  jury.  The  true  test  is,  that  her 
testimony  is  so  far  sustained  by  tiie  other  evidence,  as  to  con- 
vince the  jury  of  the  defendant's  guilt  beyond  a  reasonable 
doubt."  ,(5)  "  If  the  jury  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  testimony  of"  the  prosecutrix  "is 
true,  and  that  her  testimony  is  corroborated  in  material  particu- 
lars by  other  witnesses,  and  facts  and  circumstances  in  proof, 
and,  from  all  the  evidence,  that  defendant  seduced  her  as 
charged  in  the  indictment,  and  he  has  failed  reasonably  to 
satisfy  the  jury  that  she  was  unchaste. before  the  "time  of  said 
alleged  seduction,  then  the  jury  should  find  the  defendant 
guilty."  Tlie  defendant  also  reserved  an  exception  to  tlie  re- 
fusal of  the  court  to  give  the  following  charge,  requested  by 
him  in  writing:  "The  defendant  can  not  be  convicted  in  this 
case,  unless  trie  prosecutrix  is  corrol)orated  on  every  material 
fact,  necessary  to  constitute  the  offense  with  which  he  is 
charged." 

Gardner  &  Wiley  and  N.  W.  Griffin,  for  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State, 

BIIICKELL,  C.  J. — The  appellant  was  indicted  under  the 
statute  (Code  of  1876,  §  4188),  as  amended  by  tlie  later  statute, 
approved  February  25, 18S1,  whicli  provides  :  "  Any  man,  who, 
by  means  of  temptation,  decei)tions,  arts,  fiattery,  or  a  promise 
of  marriage,  seduces  any  unmarried  female  in  tin's  State,  shall 
be  guilty  of  a  felony,  and,  on  conviction,  shall  be  imprisoned 
in  the  penitentiary,  for  not  less  than  one,  nor  more  than  ten 
Vol.  i.xxiii. 
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years ;  but  no  indictment  or  conviction  shall  be  had  under  this 
section,  on  the  uncorroborated  testimony  of  the  female  upon 
whom  the  seduction  is  charged,  and  no  conviction  shall  be  had 
under  this  section,  if,  on  the  trial,  it  is  proved  that  such  female 
was,  at  the  time  of  the  alleged  offense,  unchaste ;  and  on  the 
trial  for  such  offense,  the  defendant  shall  bea  competent  witness 
in  his  own  behalf."— Pam.  Acts  1880-81,  p.  48. 

The  indictment,  following  the  words  of  the  statute,  charges 
that  the  defendant,  "by  means  of  temptations,  deceptions,  arts, 
flattery,  or  a  promise  of  marriage,  seduced,"  etc.  On  the  trial 
there  were  numerous  exceptions  taken  to  the  rulings  of  the 
conrt  below,  in  the  admission  of  evidence,  and  in  the  giving  and 
refusal  of  instructions  to  the  jury,  which  are  now  insisted  upon 
as  erroneous,  and  it  is  further  insisted  that  the  indictment  is 
insufficient. 

1.  The  objection  to  the  indictment  is,  that  it  does  not  charge 
the  facts  as  to  the  means  employed  by  the  defendant  to  accom- 
plish the  seduction.  The.  mode  of  stating  or  describing  the 
offense,* adopted  by  the  pleader,  is  in  conformity  to  the  forms 
of  indictments  for  statutory  offenses,  whether  of  felony  or 
misdemeanor,  which  are  prescribed  in  the  Code,  and  corresponds 
to  the  general  rule  of  the  common  law,  that  such  offenses 
ought  to  be  stated  or  described  in  the  words  of  the  statute 
creating  or  defining  them. — 1  Brick.  Dig.  499,  §§  7S4-39.  An 
exception  to  the  rule  obtains,  when  the  words  of  the  statute, 
by  reason  of  their  generality,  may  embrace  cases  falling  within 
their  literal  or  largest  meaning,  which  are  not  withm  the  spirit 
and  intent  of  the  statute.  Then,  the  use  of  the  words  of  the 
statute  is  not  a  direct,  explicit  averment  of  the  fact,  in  the  doing 
or  omission  of  which  the  offense  consists.  But  there  can  be 
no  case  falling'  within  the  words  of  this  statute,  taken  in  their 
largest  meaning ;  no  seduction  by  any  temptation,  deception, 
art,  flattery,  or  by  any  promise  of  marriage,  which  is  not  within 
the  spirit  and  intent,  and  within  the  mischief  against  which  the 
statute  is  directed.  It  is  true,  as  is  insisted  by  the  counsel  for 
the  defendant,  that  the  facts  and  circumstances  constituting  an 
offense  generally,  ought  to  be  stated  in  an  indictment.  But 
the  statutes  have  dispensed  with  much  of  the  technical  nicety 
and  particularity  in  this  respect,  which  was  observed  at  common 
law,  regarding  such  facts  and  circumstances  rather  as  matter  of 
evidence  than  of  pleading.  And  when  the  offense  is  of  statu- 
tory creation,  if  a  statement  of  it  in  the  words  of  the  statute, 
with  reasonable  certainty,  informs  the  accused  of  the  nature 
and  character  of  the  offense,  and  enables  the  court,  on  convic- 
tion, to  pronounce  the  proper  judgment,  the  requirements  of 

.  the  law  are  satisfied. 

2.  It  was  not  permissible  for  the  prosecuting  witness  to 
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testify,  that  she  did  not  willingly  yield  to  the  embraces  of  the 
defendant,  or  that  she  yielded  in  consequence  of  a  prouiise  of 
marriage,  or  of  any  act  or  declaration  of  the  defendant.  The 
material,  controlling  inquiry,  in  all  cases  it  is  the  province  of 
the  jury  to  determine,  is,  whether  there  was  seduction  ;  whether 
the  criminal  connection  resulted  from  the  arts  and  wiles  of  the 
defendant,  or  from  the  ungoverned  passions  of  the  woman. 
The  cause  moving  her  to  the  sin  is  essentially  and  peculiarly 
matter  of  inference  from  all  the  facts  and  circumstances  in 
evidence,  carefully  weighed  and  considered  ;  being  matter  of 
inference  or  deduction  from  facts  and  circumstances  proved  or 
presumed,  it  is  not  a  fact  to  which  a  witness  can  testify.  A& 
has  been  said,  witnesses  are  not  allowed  to  reason  to  the  Jury — 
they  must  speak  to  and  of  facts.  Like  intention,  or  motive, 
or  belief,  inferential  from  facts,  the  jury  must  deduce  the  con- 
clusion, unaided  by  the  opinion  of  witnesses. — Peaks  v.  /Stout, 
8  Ala.  647  ;  Whetstone  v.  Bank,  9  Ala.  875.  Questions  of  this 
character,  as  to  the  influence  exerted. upon  the  mind  or  conduct 
of  the  woman  by  the  acts  or  representations  of  the  man,  like 
evidence  declaratory,  or  in  negation  of  a  specific  intention, 
which  may  be  material,  we  are  aware,  is  allowed  by  some 
authorities.  But  a  different  rule  has  always  prevailed  here, 
and  such  evidence  uniformly  pronounced  inadmissible. 

3.  Nor  is  there  any  possiV)le  aspect  of  the  case,  in  which  it 
was  permissible  for  the  State  to  prove  that  the  defendant  was 
accused  of  the  seduction,  and,  with  knowledge  of  the  accusa- 
tion, sought  an  adjustment  with  the  prosecuting  witness.  The 
fact  of  the  accusation  rested  in  mere  hearsay,  and  the  proposi- 
tion for  an  adjustment  was  not  an  admission  or  confession  of 
guilt.  Take  it  in  its  largest  significance,  and  it  manifested  no 
more  than  a  willingness  to  compound  a  criminal  accusation  for 
tlie  purpose  of  avoiding  the  publicity,  odiuiri,  and  vexation  of 
a  prosecution,  which  is  not  inconsistent  with  a  consciousness  of 
innocence.  There  is  in  criminal  cases  no  species  of  evidence, 
the  introduction  of  which  is  so  restrained  and  guarded,  as  the 
admissions  or  confessions  of  the  accused,  whether  expressed  in 
words,  or  to  be  implied  from  conduct.  In  civil  cases,  the  rule 
of  law  is,  that  admissions,  made  with  a  view  of  an  amicable 
adjustment,  or  compromise,  are  not,  as  evidence,  admissible  to 
affect  the  party  making  them.  A  party  knowing  himself  to 
be  suspected,  or  to  be  accused  of  a  criminal  offense,  negotiating 
for  the  suppression  of  a  prosecution,  can  not  expect  that  the 
negotiations  will  be  favored,  as  negotiations  for  an  amicable 
adjustment  of  a  civil  controversy  are  favored.  l>ut  such 
negotiations,  not  embodying,  or  intended  to  embody  a  distinct 
admission  or  confession  of  guilt,  whicii,  free  from  the  influence, 
of  hope  or  fear,  it  is  not  probable  the  accused  would  make, 
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•ought  not  to  be  perverted  into  evidence  against  liim,  inviting 
the  jury  to  infer  from  them  an  admission  or  a  consciousness  oi 
■crime. 

4,  The  essential  eletnents  of  the  offense,  as  it  is  described 
by  the  statute,  are,  first,  the  woman  must  be  unmarried;  second, 
:she  must  be  induced  to  a  surrender  of  her  chastity  by  a  promise 
of  marriage,  or  by  the  arts  or  deceptions  of  tlie  man.  These 
are  the  elements  of  the  offense,  and  the  presence  of  each  is 
necessary  to  a  conviction.  "Seduce,"  or  "seduction,"  within 
the  meaning  of  the  statute,  imports  illicit  sexual  connection  ; 
and  until  that  is  committed,  the  statutory  offense  is  not  com- 
mitted. The  word  "seduce,"  as  found  in  the  statute,  imports 
not  only  illicit  sexual  intercourse,  but  it  imports  also  a  surrender 
of  chastity ;  a  surrender  of  the  woman's  personal  virtue.  The 
statute  is  for  the  protection  of  the  chastity  of  unmarried 
women,  and  the  existence  of  the  virtue  at  the  time  of  the 
intercourse  is  a  necessary  ingredient  of  the  offense  ;  for,  as  has 
been  often  said,  the  woman  who  has  lost  her  chastity,  the 
prostitute,  may  be  the  victim  of  rape,  but  is  not  the  subject  of 
seduction.  By  this  is  not,  however,  intended  that  the  woman, 
who  may  have  at  some  time  fallen,  can  not  be  the  subject  of 
seduction.  That  may  be  true,  and  there  may  be  reformation ; 
and,  at  the  time  she  yields  to  the  man's  embraces,  she  may  have 
the  virtue  of  ciiastity,  not  in  the  high  degree  of  the  woman 
who  has  not  strayed,  but  yet,  within  the  meaning  of  the  statute, 
•entitling  her  to  its  protection. — State  v.  Carron,  18  Iowa,  872; 
Carpenter  v.  People,  8  Barb.  603  ;  State  v.  Timmen^,  4  I^Iinn. 
325  ;  People  v.  Clark,  33  Mich.  112.  The  offense  is  shocking 
to  the  moral  sense,  justly  provokes  the  highest  indignation,  and 
is  deserving  of  tiie  severest  punishment.  But  tiie  observations 
of  Lord  Hale  in  reference  to  accusations  of  rape  are  peculiarly 
applicable,  and  ought  to  be  remembered — the  accusation  is 
eavsily  made,  hard  to  be  proved,  and  harder  to  be  defended  and 
disproved  by  the  party  accused,  though  ever  so  innocent. 
Hence,  the  statute,  in  express  terms,  declares  that  neither  an 
indictment,  nor  a  conviction  shall  be  had  on  the  uncorroborated 
testimony  of  the  woman. 

The  offense  is  strictly  statutory.  In  the  absence  of  force  or 
conspiracy,  when  "only  the  guile  of  a  single  person  is  resorted 
to,"  it  is  not  at  common  law  indictable. — Bish.  on  Stat.  Crimes, 
§  629.  In  many,  if  not  all  of  the  States,  statutes  have  been 
onacted,  creating  and  defining  the  offense,  varying  and  differing 
in  its  elements,  but  generally,  if  not  uniformly,  prohibiting  a 
conviction  upon  the  unaided  or  uncorroborated  evidence  of  tlie 
woman.  The  courts  are  not  agreed  in  regard  to  the  manner 
and  extent  of  corroboration  necessary  to  a  conviction.  Some 
require  only  corroboratory  evidence  of  some  material  fact  or  part 
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of  the  case,  sufficient  to  satisfy  the  jury  that  the  woman  is 
worthy  of  credibility. — Boyce  v.  People,  55  N.  Y.  644.  Other 
courts,  and  the  larger  in  number,  require  that  the  confirmatory 
or  corroboratory  evidence  shall  extend  to  every  material  fact, 
which  is  a  necessary  element  of  the  oilense — the  promise  to- 
marry,  or  the  art  or  deception  practiced  to  accomplish  the  illicit 
intercourse,  and  that  the  intercourse  was  the  result  of  such- 
promise,  or  of  such  art  or  deception. — State  v.  Timrtieiu,  4 
Minn.  425 ;  Andre  v.  State,  5  Iowa,  389 ;  State  v.  Painter,  50 
Ih.  317  ;  Zahnskie  y.  State,  43  N.  J.  640 ;  Kenyon  v.  People, 
26  N.  Y.  203.  This,  I  am  of  opinion,  is  the  proper  construc- 
tion of  the  statute  before  us ;  it  means  that  there  must  be,  in- 
dependent of  the  evidence. of  the  woman,  proof  of  such  facts- 
and  circumstances  as  tend  to  show  the  commission  of  the- 
offense ;  less  will  not  meet  the  words  or  spirit  of  the  statute. 
The  confirmatory  evidence  may  not  be  direct  and  positive ;  it 
may  be  circumstantial,  consisting  of  such  facts  as  usually  attend 
upon,  or  are  the  companions  of  the  main  facts  to  be  proved,, 
and  which  strengthen  the  evidence  of  the  woman.  And  these 
circumstances  must  tend  to  connect  the  defendant  with  the 
commission  of  the  offense ;  they  must  point  and  single  him  out 
from  other  men.  Mere  acquaintance,  and  mere  opportunity 
for  sexual  intercourse  do  not  furnish  corroborating  evidence  of 
seduction  ;  for  sexual  intercourse  is  one  only  of  the  elements  of 
the  offense.  The  evidence  must  go  further,  and  must  tend 
reasonably  to  prove,  not  only  the  sexual  intercourse,  but  that  it 
wa.**  accomplished  by  the  use  of  some  of  the  means  specified  in " 
the  statute.  And  if,  as  in  the  pi'esent  case,  a  promise  of  mar- 
riage is  relied  upon  as  the  moving  cause  for  the  criminal  con- 
nection, and  in  corroboration  of  the  evidence  of  the  woman,  it 
is  sought  to  deduce  such  promise  from  circumstances,  the 
circumstances  ought  to  be  such  as  usually  accompany  an  engage- 
ment of  marriage,  not  attentioits  which  are  consistent  only  with 
the  pursuit  of  lust. — State  v.  Painter,  50  Iowa,  317;  State 'U. 
Araah,  55  Ih.  258  ;  Rice  v.  Oommmiwealth,  100  Penn.  St.  28. 
A  majority  of  the  court  do  not,  however,  concur  in  this  view. 
They  adhere  to  the  rule  laid  down  in  Cunningham  v.  State,  at 
present  term  [ante,  p.  51,],  and  it  must  be  regarded  as  settled 
that  the  corroboratory  evidence  is  sufficient,  if  it  extends  to  a 
material  fact,  and  satisfies  the  jury  the  jvoman  is  worthy  of 
credit.  As  that  case  has  passed  beyond  the  control  of  the  court, 
I  am  not  averse  to  this  conclusion. 

5.  While  the  pre-existing  chastity  of  the  woman  is,  i)y  all 
authority,  regarded  as  a  necessary  element  of  the  offense,  there 
is  contrariety  of  opinion,  whether  it  is  an  affirmative  fact  to  be 
proved,  or  of  which,  in  the  first  instance,  evidence  must  be 
given  by  the  State,  as  must  be  the  case  in  reference  to  all 
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material  facts,  generally  ;  or  whether  it  is  to  be  presumed,  until 
there  is  evidence  to  the  contrary.  The  words  and  liistory  of  the 
statute  constrain  us  to  the  conclusion,  that  until  there  is  evi- 
dence to  the  contrary,  the  chastity  of  the  woman  must  be  pre- 
sumed. Originally,  the  statute  contained  no  words  expressly 
referring  to  the  personal  virtue  or  chastity  of  the  woman.  They 
were  introduced  by  the  amendatory  statute,  and  in  fact  form  the 
whole  subject  of  the  aTnendment.  The  expression,  it  will  be 
observed,  is,  "  no  conviction  shall  be  had  under  this  section,  if, 
on  the  trial,  it  is  proved  that  such  female  was,  at  the  time  of 
the  alleged  offense,  unchaste."  It  is  only  in  the  event  that 
there  is  upon  the  trial  evidence  of  a  want  of  cliastity,  that  a 
conviction  is  prohibited  ;  there  is  no  prohibition  of  a  conviction 
in  the  absence  of  evidence  tending  to  show  chastity.  The  pro- 
hibition of  conviction  is,  in  the  event  the  woman  is  unchaste  at 
the  time  of  the  criminal  connection.  In  this  respect,  the  statute 
differs  from  the  statutes  of  some  of  the  States,  which  refer  only 
to  reputation,  requiring  that  she  must  be  of  previous  good  re- 
pute for  chastity.  It  more  nearly  resembles  other  statutes 
which  employ  the  expression  "  previous  chaste  character,"  and 
whicli  are  construed  as  referring  to  actual  personal  virtue  in 
distinction  to  reputation. —  Carpenter  v..  People^  8  Barb.  603; 
Kenyon  v.  People,  26  N.  Y.  203 ;  Andre  v.  State,  5  Iowa,  389  ; 
State  V.  Curran,  51  Iowa,  112  ;  People  v.  Clark,  33  Mich.  112. 
It  is  the  virtue  of  the  woman  at  the  time  of  the  seduction,  that 
is  the  material  fact,  and  it  is  a  fact,  the  existence  of  which  the 
jury  must  determine  from  the  evidence  of  her  prior  conduct. 
The  want  of  chastity  is  as  essentially  directed  to  the  essence  of 
guilt,  as  is  the  absence  of  the  illicit  intercourse,  or  the  absence 
of  the  inducements  to  such  intercourse  specilied  in  the  statute. 
If  there  be  not  contrary  evidence,  cliastity  will  be  presumed  in 
obedience  to  the  statute.  But  when  there  is  contrary  evidence, 
the  tinal  question  is,  whether  tlie  guilt  of  the  accused  is  fully 
proved,  and,  then,  a  reasonable  doubt  of  the  chastity  of  the 
woman  is  as  fatal  to  a  conviction,  as  is  the  existence  of  such 
doubt  in  reference  to  any  other  material  fact. 

We  do  not  deem  it  necessary  now,  as  for  the  errors  already 
pointed  out  the  judgment  must  be  reversed,  to  prolong  this 
opinion  by  applying  these  views  to  the  rulings  oi  the  circuit 
court  in  the  giving  or  refusal  of  instructions,  which  are  the 
matters  of  exception.  Whatever  of  error  may  be  in  them  can 
be  obviated  upon  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded  ;  but  the 
appellant  must  remain  in  custody  until  discharged  by  due  course 
of  law. 
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Kinney  v.  South  and  Xorth  Alabama 
Railroad  Company. 

Trovei\ 

1 .  Motion  for  new  trial;  its  effect  on  finality  of  judgment. — While  a  motion 
for  a  new  trial,  made  after  verdict  and  judgment  in  the  primary  court,  is 
pending  and  undetermined,  a  stay  of  execution  having  been  ordered  to 
await  the  determination  of  the  motion,  there  is  no  such  final  judgment 
as  will  support  an  appeal  to  this  court ;  and  an  appeal,  taken  during  the 
pendency  of  such  motion,  will  be  dismissed.  • 

Appeal  from  Cnllnian  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

Trover  by  the  appellant  against  the  appellee.  The  facts 
necessary  to  an  understanding  of  the  point  decided  are  stated  in 
the  opinion. 

W.  T.  L.  CoFER,  for  appellant. 

Geo.  H.  Pakkek  and  J.  M.  Falkner,  co?iira. 

Per  Curiam. — The  appellant,  who  was  the  plaintiff  in  the 
court  below,  after  verdict  and  judgment  had  been  rendered 
against  him,  made  a  motion  for  a  new  trial.  The  motion  was 
regularly  continued  from  term  to  term,  and  a  stay  of  execution 
ordered  pending  the  determination  of  the  motion.  While  that 
motion  was  undetermined,  and  still  pending  in  the  circuit  court, 
this  appeal  was  taken. 

We  are  of  opinion  that  the  motion  to  dismiss  the  appeal  must 
prevail.  There  is  no  such  iinal  judgment  as  will  support  an 
appeal,  and  the  cause  must  be  dismissed. — Overton  v.  State,  60 
Ala.  73 ;  Montevallo  Coal  Mining  Co.  v.  Reynolds,  44  Ala.  252. 

Appeal  dismissed. 
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Johnson  v.  Cook. 

Petition  for  Supersedeas  of  Writ  of  Possession  issued  mi 
Judgment  in  Ejectment. 

1.  Writ  of  possession  in  ejectment;  ichen  release  sufficient  to  authorize 
supersedeas. — An  instrument,  duly  executed  by  a  plaintiff  in  ejectment 
to  the  defendant  after  a  recovery,  founded  on  a  valuable  consideration, 
Acknowledging  full  satisfaction  and  settlement  of  the  judgment,  and 
releasing  and  forever  discharging  the  defendant,  his  heirs  and  personal 
representative  "from  any  further  liability  whatever  on  account  of  said 
iudgment,  both  as  to  the  damages  and  the  possession  and  title"  to  the 
land  recovered,  and  granting,  conveying  and  releasing  all  his  right,  title 
and  interest  in  and  to  said  land,  and  his  "  right  of  possession,  or  the 
execution  of  writ  of  possession  under  said  judgment,"  to  which  he 
might  be  entitled,  operates  as  a  valid  release  of  the  plaintiff's  right  and 
interest  in  the  recovery,  and  in  the  land,  and  entitles  the  defendant,  as 
against  the  plaintiff,  to  a  supersedeas  of  a  writ  of  possession  issued  on 
the  judgment,  and  to  a  satisfaction  of  th^  judgment. 

2.  When  deed  void  on  account  of  misrepresentation  of  contents. — If  the 
grantor's  signature  to  a  deed  is  obtained  by  misrepresentation  of  its  con- 
tents, or  by  any  other  fraudulent  means,  by  which  he  is  induced  to  sign 
it,  being  ignorant  of  its  contents,  and  thereby  executing  a  conveyance 
he  did  not  intend  to  make,  this  constitutes  fraud  in  the  execution  of  the 
deed,  and  renders  it  absolutely  void  and  inoperative,  even  in  a  coupt  of 
law. 

3.  Same;  admissibility  of  evidence. — Hence,  on  the  trial  of  a  petition 
for  a  supersedeas  of  a  writ  of  possession  in  an  ejectment  suit,  founded  on  a 
release  executed  by  the  plaintiti'  to  the  defendant,  which  is  resisted  by  a 
stranger  to  the  record,  at  whose  instance  and  for  whose  benefit,  but 
without  the  plaintiff's  knowledge  or  consent,  the  suit  was  brought  in  the 
plaintiff 's  name,  on  the  ground' that  the  plaintiff,  before  the  suit  was 
commenced,  had,  by  deed,  conveyed  the  land  <le.scribed  in  the  writ  to 
him,  and  that,  therefore,  the  release  was  inoperative  against  him,  evi- 
dence tending  to  show  that  the  consiileration  expressed  in  the  deed  was 
nominal,  and  never  paid,  that  the  plaintiff,  who  could  neither  read  nor 
write,  was  ignorant  of  the  contents  of  the  deed,  when  he  signed  it,  and 
was  induced  to  sign  it  by  misrepresentations,  made  by  the  grantee's 
agent,  of  its  contents,  thereby  causing  him  to  sign  a  conveyance  he  did 
not  intend  to  make,  is  competent  for  the  defendant,  for  the  purpose  of 
showing  fraud  in  the  execution  of  the  deed,  and  that,  for  that  reason,  the 
grantee  had  no  standing,  legal  or  equitable,  in  court. 

4.  Deed  to  land  void  as  against  adverse  claimant  in  possession. — The 
defendant,  in  such  case,  having  been  in  the  adverse  possession  of  the 
land,  claiming  to  own  it,  at  the  time  said  deed  was  executed  by  the 
plaintiff,  this  also  rendered  the  deed  void  and  inoperative  as  against  him ; 
the  rule  being,  that  a  conveyance  of  a  mere  right  to  sue  for  property, 
Claimed  and  held  in  adverse  right,  is  absolutely  void  as  to  such  aa verse 
holder,  and,  as  against  him,  it  never,  at  any  stage  of  the  proceeding, 
acquires  any  force,  legal  or  equitable. 
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Appeal  from  Butler  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

The  nature  of  this  proceeding,  the  defense  made  thereto, 
and  the  facts  disclosed  by  the  evidence  are  sufficiently  stated  in 
the  opinion.  The  court  charged  the  jury,  on  written  request, 
that  if  tlicy  believed  the  evidence  they  must  find  for  the 
plaintiff  in  the  original  suit,  defendant  in  this  proceeding  ;  and 
to  this  charge  Johnson,  the  petitioner,  excepted.  This  ruling, 
and  the  ruling  on  the  evidence  noted  in  tlie  opinion,  among 
others,  are  here  assigned  as  error. 

Jno.  Gamble  and  J.  C.  Richardson,  for  appellant. 

Blell  &  Lane,  cmitra. 

STONE,  J. — The  present  controversy  arose  on  petition  for 
supersedeas  of  writ  of  possession.  The  petition  avers  that,  in 
January,  1881,  suit  was  brought  in  the  name  of  Hamp.  Cook, 
the  ai)pellee,  in  the  Circuit  Court  of  Butler  county,  against 
Johnson,  the  petitioner,  for  the  recovery  of  a  small  lot  of  land 
in  Greenville;  said  Ilamp.  Cook  being  at  the  time,  and  for 
many  years  before,  a  resident  of  Florida.  The  petition  then 
avers  that  Hamp.  Pook  did  not  authorize  the  bringing  of  said 
suit,  had  no  knowledge  of  its  bringing  or  pendency,  and  never 
approved  or  ratified  its  prosecution.  It  avers  that  Cook  set  up 
no  claim  to  the  property  ;  that  about  20th  May,  1881,  said  suit 
came  on  to  be  tried,  and  there  was  verdict  and  judgment  for 
the  plaintiff,  on  account  of  a  defect  in  Cook's  conveyance, 
notwitiistanding  Johnson  and  those  under  whom  he  claimed 
had  bought  and  paid  for  thd  lot.  Only  Cook  and  Johnson  were 
parties  to  the  suit. 

Tiie  petition  then  avers  that  on  the  2nd  day  of  June,  1881, 
in  consideration  of  fifteen  dollars  paid  May  16th,  1881,  and 
six  dollars  then  paid,  Cook  executed  and  delivered  to  defendant, 
Johnson,  a  full  release  and  discharge  from  said  judgment,  and 
a  further  release  and  c^onveyance  of  said  lot  to  said  defendant. 
The  release  and  conveyance  is  made  part  of  the  petition,  and, 
after  many  recitals,  contains  this  clause:  "I,  Hamp.  Cook,  do 
hereby  acknowledge  full  satisfaction  and  settlement  of  said 
judgment  in  said  case,  and  hereby  release  and  forever  discharge 
the  said  Claiborn  Johnson,  his  heirs,  executors,  etc.,  of  and 
from  any  further  liabilities  whatever,  on  account  of  said  judg- 
ment, both  as  to  the  damages  and  the  possession  and  title  of 
said  lot ;  and  also  hereby  grant,  bargain,  sell  and  convey,  an^ 
release  whatever  right,  title,  or  interest  I  may  novv  have,  in  law 
or  e(piity,  or  which  may  result  from  the  existing  state  of  things, 
in  and  to  said  lot,  and  all  right  of  possession,  or  the  executioa 

Vol.  Lxxm. 


1883.]  OF  ALABAMA.  639 

[Johnson  v.  Cook.] 

of  writ  of  possession  under  said  judgment  I  might  l>e  entitled 
to,  in  and  to  said  lot  No.  6,  to  the  said  Clail)orn  Johnson,  to 
have  and  to  hold  forever."  It  should,  perhaps,  be  stated  that 
the  release  and  conveyance  recites  a  consideration  of  only  fifteen 
dollars.  There  are  many  other  averments  in  the  petition,  and 
some  proof  in  regard  to  them  ;  but  the  facts  above  recited 
seem  to  be  uncontroverted. 

In  answer  to  said  petition  and  motion  to  have  said  judgment 
and  recovery  in  ejectment  entered  satisfied,  and  the  writ  of 
possession  annulled  and  restrained,  it  was  averred  that  the  suit 
was  procured  to  be  brought  l)y  one  A.  F.  Posey,  who  employed 
the  counsel  in  the  case.  It  was  not  claimed  that  Cook  was 
consulted,  or  assented  to  the  suit.  It  was  brought  for  Posey's 
benefit,  although  he  was  not  named  in  the  record,  and  he  claimed 
the  right  to  control  it.  Tiie  following  is  a  copy  of  the  deed 
under  which  he  claimed  : 

''The  State  of  Florida,  )  Know  all  men  by  these  pi'esents, 
Escambia  county.  \  that  I,  Hampton  Cook,  of  said  State 
and  county,  for  and  in  consideration  of  the  sum  of  five  dollars, 
to  me  in  hand  paid  by  A.  F.  Posey,  of  Butler  county,  Ala., 
the  receipt  whereof  is  hereby  acknowledged,  have  remised,  re- 
leased and  quit-claimed,  and  by  these  presents  do  hereby  remise, 
release  and  quit-claim  to  the  said  Posey,  all  my  right,  title  and 
interest  in  the  -following  described  property,  to  wit :  The  north 
half  of  lot  No.  6,  containing  one-half  of  an  acre,  purchased 
by  me  of  Jno.  W.  Mallett,  and  formerly  known  as  tlie  ''Kite 
lot,"  lying  in  the  south-west  portion  of  the  city  of  Greenville, 
Ala.,  with  all  the  appurtenances  thereon."  Dated  September 
18th,  1880,  and  signed  Hampton  Cook.  Each  of  the  papers 
described  above  was  signed  with  the  mark  of  the  grantor,  and 
each  has  two  subscribing  witnesses.  IIam])ton  Cook,  it  is 
shown,  can  neither  write  nor  read.  It  is  one  of  the  admitted 
facts,  that  when  this  deed  from  Cook  to  Posey  was  executed, 
Johnson  was  in  the  adverse  possession  of  the  lot,  claiming  it  as 
his  own. 

On  the  facts  stated  above,  considering  this  case  only  as  a 
controversy  between  Cook  and  Johnson,  the  only  parties  to  the 
record,  there  is  strong,  probably  conclusive  testimony,  that 
Cook,  after  he  recovered  his  judgment,  released  to  Johnson,  for 
a  valuable  consideration,  all  right  and  interest  he  had  in  the 
recovery,  and  in  the  lot  sued  for.  The  language  of  the  release  and 
conveyance  is  very  comprehensive  and  strong.  So  far  as  Cook 
is  concerned,  there  can  be  no  question  that  Johnson  showed 
himself  entitled  to  the  relief  prayed  for  in  his  petition. — 2" 
Brick.  Dia:.  465-6,  §§  6,  7,  18.  19,' 29,  33 ;  Marti7i  v.  Tally,  72 
Ala.  23;  ^3Iose6-  v.  Dade,  58  Ala.  211. 

In  the  court  below  it  was  urged,  that  the  judgment  should 
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not  be  entered  satisfied — that  the  writ  of  possession  should  not 
be  vacated, — because  of  Posey's  interest,  shown  in  the  quit-claim 
■deed  to  him,  copied  above.  In  other  words,  it  was  contended 
that  inasmuch  as,  before  suit  brought.  Cook  had  conveyed  all 
his  interest  in  the  lot  to  Posey,  and  the  suit  was  brought  by 
Posey,  and  for  his  benefit,  although  in  Cook's  name,  Cook's 
release  and  Conveyance  were  inoperative  as  against  Posey,  and 
the  latter  had  the  right  to  have  the  judgment  enforced  against 
Johnson.  In  answer  to  this,  Johnson  offered  to  prove  that  the 
consideration,  five  dollars,  expressed  as  the  consideration  of  the 
conveyance  from  Cook  to  Posey,  was  inserted  as  a  mere  nominal 
consideration,  that  it  was  not  paid,  and  was  not  intended  to  be 
paid.  Further  testimony  was  offered,  given  by  Cook  as  a 
witness,  in  the  following  language :  "  I  have  known  Captain 
Addy  Posey,  of  Greenville,  Alabama,  and  have  known  him  for 
over  sixteen  years.  I  have  never  made  a  deed  to  him  to  my 
knowledge,  and  have  not  seen  him  in  seven  years ;  nor  have  I 
ever  received  any  money  or  thing  of  value  from  him  for  the  lot. 
About  eight  or  ten  months  ago,  Mr.  Albert  Hyer,  of  this  place 
(Pensacola),  sent  for  me,  and  I  went  to  him,  and  he  told  me  he 
had  a  letter  from  Capt.  Posey,  asking  him  to  inquire  of  me  if 
I  had  any  thing  to  do  with  the  property,  or  had  any  claim  to  it 
at  all ;  and  I  told  him  I  had  sold  my  claim  to  the  land  to  La- 
fayette Jones,  who  was  to  settle  a  mortgage  Mr.  Perry  had  on 
it,  and  after  that  I  had  no  claim  to  it.  Mr.  Hyer  then  asked  me 
if  I  would  sign  a  paper,  giving  up  my  claim  to  it ;  and  told 
me  there  was  no  harm  in  it ;  and  I  touched  the  pen  when  Mr. 
Hyer  wrote,  and  did  not  understand  that  it  was  a  deed,  or  else 
I  would  not  have  had  any  thing  to  do  with  it,  as  I  had  already 
€old  all  my  right  to  it  to  Lafayette  Jones.  Mr.  Hyer  told*  me 
at  the  same  time  that  my  wife,  Roberta  Cook,  had  had  a  law- 
suit about  it,  and  had  gained  it ;  and  that  all  that  was  lacking 
was  for  me  to  say  I  had  no  claim  to  it.  I  did  not  receive,  nor 
did  he,  Mr.  Hyer,  offer  me  any  money  or  any  thing  else  for 
the  signing  of  the  paper,  or  for  the  land,  nor  did  I  ever- receive 
any  money  or  any  thing  else  from  Capt.  Posey  for  it ;  and  I 
did  not  sign  the  paper  with  the  understanding  that  Capt.  Pose}^ 
was  to  receive  any  land  for  it.''  This  testimony,  at  the  instance 
of  appellee,  was  ruled  out.  In  this,  the  circuit  court  erred. 
If  the  signature  to  the  deed  was  obtained  by  misrepresentation 
of  its  contents,  or  by  any  other  fraudulent  means,  by  which 
Cook  was  induced  to  sign  the  instrument,  of  the  contents  of 
which  he  was  ignorant,  and  to  make  a  conveyance  he  did  not 
intend  to  make,  tiiis  constitutes  fraud  in  the  execution,  and 
renders  the  instrument  inoperative,  even  in  a  court  of  law. 
FoHter  V.  Johnson,  70  Ala.  249 ;  2  Brick.  Dig.  14,  §  13.  Such 
instrument  has  no  legal  force  whatever,  but  is  absolutely  void 
Vol.  lxxiii. 
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for  all  purposes.  And  if  Cook's  be  the  true  version  of  the 
transaction,  then  Posey  has  no  standing  in  court  whatever^ 
either  legal  or  equitable,  and  the  case  stands  as  a  simple  contest 
between  Cook  and  Johnson,  as  if  Posey  had  no  pretense  of 
claim.  Such  a  conveyance,  so  fraudulently  obtained,  would 
not  support  an  action,  even  against  Cook. 

There  is  another  important  question  in  this  case.  It  is  an 
admitted  fact  in  the  record,  as  we  have  said,  that  when  Posey 
obtained  the  quit-claim  deed  from  Cook,  Johnson  was  in  pos- 
session of  the  premises,  claiming  title  thereto,  and  claiming  to 
hold  in  his  own  right.  Under  all  our  rulings,  such  conveyance 
is  inoperative  and  void  as  against  the  adverse  claimant  in  pos- 
session.— See  Bernstein  v.  Humes  60  Ala,  582,  and  the  au- 
thorities therein  collected.  Such  deed  is  not  void  between  the 
parties  to  it.  As  to  them,  and  between  then),  it  may  be  the 
foundation  of  a  suit  or  defense.  There  is  nothing  which  con- 
travenes public  policy,  or  violates  positive  law,  of  which  either 
of  theyi  can  complain.  If  there  is  fault,  they  stand  in  iMvi 
delicto^  and  the  conveyance  being  executed,  the  grantee  may 
assert  all  legal  rights  against  the  grantor,  to  the  same  extent  as 
if  no  one  had  held  adversely  when  the  conveyance  was  made, 
Yery  different,  however,  are  the  rights  of  him  in  adverse  hold- 
ing. The  owner  of  the  incumbrance,  or  superior  legal  title,  if 
you  please,  may  be  unwilling  to  assert  it.  Both  the  common 
law-  and  many  statutes  have  declared  that  a  mei'e  right  to  prose- 
cute an  action  can  not  be  the  subject  of  bargain  and  sale.  And 
this  rple  of  the  common  law,  and  these  legislative  enactments 
were  called  into  being  "for  avoiding  of  maintenance,  suppression 
of  right  and  stirring  up  of  suits."  If  a  mere  right  to  sue  for 
property  adversely  held  can  be  purchased  by  a  stranger,  suit 
then  brought  in  the  name  of  the  seller  of  such  right,  a  recovery' 
had,  and  when  the  defendant  comes  to  adjust  the  matter  of 
recovery  with  the  plaintiff  in  the  action,  he  is  met  by  the 
opposing  claim  of  such  stranger  to  the  record,  asserting  that 
before  suit  brought  he  had  purchased  this  right  of  action,  an'd 
had  himself  prosecuted  the  suit  to  judgment,  we  submit,  is  not 
this  a  plain  and  palpable  case  of  maintenance  ?  And  can  we 
permit  such  claim  to  prevail,  on  the  asserted  ground  that  he  is 
the  equitable  owner  of  the  judgment,  and  therefore  the  plaintiff 
of  record  can  not  control  it?  Can  an  equity  spring  out  of  an 
act  of  maintenance  ?  We  hold,  as  the  rule  declares,  that  a  con- 
veyance of  a  mere  right  to  sue  for  property,  claimed  and  held 
i;i  adverse  right,  is  absolutely  void  as  to  such  adverse  holder, 
and  as  against  him,  it  never,  at  any  stage  of  the  proceeding, 
acquires  any  force,  legal  or  equitable.  After  the  close  and  con- 
summation of  proceedings  between  the  original  parties,  and  the 
adverse  holder  is  dispossessed,  then  the  agreement  of  sale  may 
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be  enforced,  as  binding  between  the  parties  to  it.  Till  then, 
the  defendant  may  treat  with  the  plaintiff  of  record  as  the  trne 
owner  of  the  subject  of  the  suit.  This  results  necessarily  from 
the  fact  that  the  conveyance  is  void  as  to  him.  So  far  as  his 
rights  are  concerned,  it  is  the  same  as  if  there  had  been  no  at- 
tempt to  convey.  i 
Reversed  and  remanded. 


Mitcham    &   Smith  v.  Moore,  Adm'r. 

Trove?'. 

1.  Exemption  of  peraonal  property  in  favor  of  ividov  and  minor  chil- 
dren; nature  of. — While  the  right  of  the  widow,  or  if  there  be  <i  minor 
child  or  children,  of  the  widow  and  such  minor  child  or  children,  of  a 
decedent,  to  an  exemption  of  personal  property  to  the  value  of  $1000  from 
administration,  is  absolute  and  unijualified,  it  can  not  ripen  into  a  title 
to  particular  property  until  there  has  been  a  selection  of  such  property, 
thereby  individualizing  and  separating  it  from  the  mass  of  aggregate  of 
the  personal  property  to  which  the  title  of  the  personal  representative 
extends. 

2.  Same;  stelection  may  he  made  before  or  after  administration. — The 
right  to  such  exemption  not  depending  upon  the  existence  of  an  adminis- 
tration, and  a  selection  of  property  as  exempt,  made  by  the  widow,  or  by 
the  guardian  of  the  minor  child  or  children,  or  by  appointees  of  the  judge 
of  probate,  operating  merely  to  individualize  the  property  to  which  the 
exemption  attaches,  the  selection  may  be  made  before,  as  well  as  after 
the  grant  of  administration,  its  validity  and  sufficiency  to  pass  the  title 
depending  on  the  value  of  the  property  selected. 

3.  Same;  when  xelection  made  before  administration  vests  title  In  widow. 
Hence,  where  the  decedent  left  a  widow  and  minor  children,  and,  before 
a«lministration,  the  widow  selected  certain  personal  i)roperty  belonging 
to  the  estate,  of  less  value  than  .$1000,  as  exempt  to  her  and  her  minor 
children  from  administration,  the  selection  was  authorized  by  law  and 
valid,  and  operated  to  clothe  her,  for  herself  and  minor  children,  with 
the  title  to  ttie  property  selected. 

4.  Error  in  sustaining  demurrer  to  special  plea;  trhen  presumption  of 
injury  prevails. — Where  a  demurrer  to  a  special  plea  is  erroneously  sus- 
tameu,  the  error  is  without  injury  and  not  a  cause  of  reversal,  if  it  a])- 
pears  that  the  defendant  has  had,  under  the  general  issue,  the  full  benefit 
which  could  havt*  been  derived  from  the  special  plea;  but  that  fact  must 
affirmatively  appear  from  the  record,  and  if  it  (foes  not,  injury  will  be 
])re8ume<l,  thereby  causing  a  reversal. 

5.  Growing  crop  personal  property;  title  of  personal  representative 
thereto. — A  growing  crop,  the  product  of  annual  sowing  or  planting,  is 
jjcrsonal  property,  falling  strictly  unrler  the  denomination  of  emV)lements, 
and  passes  to  the  personal  re^)resentative;  and  his  title  thereto,  withotit 
regard  to  the  time  of  his  apijomtment,  has  relation  to  the  death  of  the 
decedent,  enabling  him  to  maintain  suits  at  law  against  those  who  mav 
take  or  convert  it  in  the  interval  between  the  death  and  the  grant  of  ar[- 
ministration. 
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Appeal  from  Chambers  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobjj. 

This  was  an  action  by  R.  J.  Moore,  as  the  administrator  of 
the  estate  of  James  T.  Green,  deceased,  against  Miteham  & 
Smith,  to  recover  damages  for  tlie  alleged  conversion  by  the 
defendants  of  three  bales  of  cotton,  assets  of  said  estate  ;  and  it 
was  commenced  on  29th  September,  1881.  The  defendants 
pleaded  the  general  issue,  and  also  filed  three  special  pleas,  in 
each  of  whicli  they  claimed  by  purchase  from  Mi*s.  Sarah  A. 
Green,  the  widow  of  said  decedent.  The  averments  of  the  first 
and  second  of  these  special  pleas  arc  sufficiently  stated  in  the 
opinion.  The  third  plea,  after  alleging  that  the  plaintiff's 
intestate  died  in  August,  1880,  leaving  a  widow  and  minor 
children,  and  that  the  defendants  purcliased  the  cotton  in  con- 
troversy from  the  widow,  in  October,  1880,  avers  that  "said 
cotton,  at  the  time  of  the  death  of  said  Green,  was  a  part  of 
his  outstanding  crop,  still  growing  and  ungathered,  and  not 
severed  from  the  freehold  ;"  and  that  no  letters  of  administra- 
tion were  granted  on  said  estate  until  10th  Decen)ber,  1880. 
To  each  of  the  special  pleas  the  plaintiff  demurred.  The 
grounds  of  demurrer  to  the  first  and  second  pleas  are  sufiiciently 
indicated  in  the  opinion ;  and  those  assigned  to  the  third  plea 
are  (1)  that  it  does  not  show  that  the  widow  had  any  right  or 
authority  to  sell  the  cotton  ;  and  (2)  that  it  does  not  deny  that 
said  cotton  belonged  to  plaintiff's  intestate,  and  formed  a  part 
of  the  assets  of  said  estate.  The  court  sustained  the  demurrers 
to  these  pleas;  and  thereupon  the  cause  was  tried  on  issue 
joined  on  the  plea  of  the  general  issue,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiff.  A  bill  of  exceptions 
was  also  taken,  in  which  exceptions  were  reserved  by  the  de- 
fendants to  rulings  of  the  circuit  court  on  the  admissibility  of 
evidence,  and  to  a  charge  given,  and  the  refusal  of  the  court  to 
charge  as  requested  by  them  ;  but  as  these  exceptions  are  not 
discussed  or  specifically  noticed  in  the  opinion,  it  is  not  deemed 
necessary  to  set  them  out  in  this  report. 

The  rulings  of  the  circuit  court  on  tlie  demurrers  to  the  de- 
fendants' pleas  are  among  the  assignments  of  error  made  in 
this  court. 

N.  D.  Denson,  for  appellants.  (1)  At  the  time  the  widow 
selected  the  cotton,  according  to  the  averments  of  the  first  and 
second  pleas,  no  letters  of  administration  had  been  granted  on 
the  estate  of  her  deceased  husband,  and,  of  course,  there  was 
no  administrator  to  permit  her  to  select.  Her  act  in  taking  the 
cotton  and  appropriating  it  vested  the  title  in  her  under  sec- 
tion 2825  of  tlie  Code  of  1S76.— Tucker  v.  Henderson,  63  Ala. 
280 ;  Henderson  v.  Tuclcer,  70  Ala.  381.     (2)  The  administratoi 
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acquired  no  title  to  the  cotton.  The  pleas  show  that  the  per- 
sonal propert}'  of  said  decedent  did  not  amount  to  more  than 
§1000,  and  that  the  widow  claimed  the  cotton  as  exempt. 
Exempt  property,  whether  the  bounty  be  in  specific  articles,  or 
general,  forms  no  part  of  the  assets  of  a  decedent,  but  is  free 
from  administration.  Mrs.  Green's  act  was  sufficient  to  vest 
her  with  the  title. — Thomp.  on  Homesteads  and  Exemptions^ 
§  898;  Hmtings  v.  Myers,  21  Mo.  519  ;  York  v-  T&rk,  38  111. 
522;  KeUogg  v.  Graves,  5  Ind.-  509. 

J.  R.  DowDELL,  contra.  (1)  The  special  pleas  fail  to  aver 
that  the  widow  of  plaintiffs  intestate  selected  and  claimed  the 
§1000  wortli  of  personal  property  as  provided  bj-  law ;  but,  on 
the  contrary,  shows  that  she  took  possession  of,  and  converted 
the  property  before  the  grant  of  letters  of  administration.  She 
had  no  right  to  take  the  cotton  and  sell  it,  until  it  had  been 
selected  in  one  of  the  modes  pointed  out  in  section  2*>25  of  the 
Code  of  1876.  To  hold  otherwise,  would  be  to  deprive  parties 
in  adverse  interest  to  the  widow  of  the  right  of  a  contest  under 
section  2841  of  the  Code  of  1876. — See  Tucker  v.  Ilendersony 
63  Ala.  280 ;  Davis  v.  Davis,  63  Ala.  293  ;  McCuan  v.  Tanner, 
54  Ala.  84.  (2)  But  even  if  the  court  erred  in  sustaining  the 
demurrers  to  the  sevei'al  special  pleas,  it  would  be  error  with- 
out injury,  as  the  defense  set  up  by  each  of  them  >\'as  available 
to  the  defendants  under  the  plea  of  the  general  issue.  That 
they  purchased  tlie  property  from  another  who  liad  a  right  to 
sell,  is,  in  effect,  a  plea  of  not  guilty. — See  McKenzie  v.  Jack- 
son, 4  Ala.  230 ;  Rake  v.  Pope,  7  Ala.  162 ;  Sheltan  v.  Hamp- 
ton, 8  Ala.  942 ;  Jones  v.  Ritter,  56  Ala.  270. 

BRICKELL,  C.  J. — Exemptions  of  personal  property  to  a 
widow,  or  if  there  be  a  minor  child  or  children,  to  the  widow 
and  such  child  or  children  jointly,  are  of  two  classes.  First, 
there  is  an  exemption  of  designated  and  specified  personal 
property,  without  regard  to  its  value,  which  is  absolute  and 
unqualified,  and  is  not,  in  any  event,  in  anticipation  of  the  dis- 
tributive share  to  which  either  may  l)e  entitled  on  the  final 
settlement  and  distribution  of  the  estate.  The  title  to  this  class 
of  exemptions  does  not  vest  in  the  personal  representative,  and 
he  has  no  duty  to  perform  in  reference  to  it,  other  than  setting 
it  apart  or  separating  it  from  the  mass  or  aggregate  of  the  per- 
sonal property  of  the  decedent.  The  title  to  it  vests  in  the 
widow,  or  in  the  widow  and  minor  child  or  children  (if  there 
be  such),  members  of  the  family  of  the  decedent,  eo  instantly 
on  his  death,  by  operation  of  law,  without  the  doing  or  per- 
formance.of  any  act  wliatever  by  either  of  them,  unless  there 
should  be  grain,  stores  and  provisions,  or  bedding  and  household 
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and  kitchen  furniture,  not  necessary  for  the  use  and  comfort 
of  the  family.  Tlie  purpose  of  the  exemption  is  not  only  the 
sustenance  of  the  widow,  or  of  the  minor  children,  but  the 
preservation  from  the  incidents  of  administration  of  such 
family  memorials  as  are  of  peculiar  value  to  the  family. — Code 
of  1876,  §  2824. 

The  second  class  or  kind  of  exemptions  is  intended  only  for 
the  maintenance  of  the  widow,  or  of  herself  and  minor  children, 
after  the  death  of  the  husband  and  father,  who  was  under  the 
moral  and  legal  duty  of  maintaining  them.  It  consists  of  such 
personal  property  (other  than  that  which  is  specially  designated 
as  exempt),  not  exceeding  in  value  one  thousand  dollars.  The 
kind  or  character  of  the  property  is  not  material ;  the  essential 
element  is  value.  AVhatever  may  be  its  kind  or  chai-acter,  in 
value  it  can  not  exceed  one  thousand  dollars;  and  the  exemption 
is  in  anticipation  of  the  distributive  share,  or  of  legacies  to 
the  widow  and  minor  children,  if  there  be  a  will  disposing  of 
the  entire  estate.— Code  of  1876,  §  2825.  The  right  to  the 
exemption  is  absolute  and  unqualified,  but  it  can  not  ripen  into  a 
title  to  particular  property,  until  there  is  a  selection  of  such 
property,  and  thereby  it  is  individualized  and  separated  from 
the  mass  or  aggregate  of  the  personal  property  to  which  the 
title  of  the  personal  representative  extends.  The  laches  of  the 
widow,  or  of  the  guardian  of  the  minor  children,  can  not  operate 
a  waiver  or  loss  of  the  right.  In  the  event  of  the  failure  of 
both  to  make  the  selection,  it  is  the  duty  of  the  judge  of  pro- 
bate, having  jurisdiction  of  the  administration,  to  appoint  three 
disinterested  persons  to  make  the  selection  and  set  apart  the 
property  selected  for  appraisement. 

The  first  special  jflea  avers  that  the  widow  of  the  intestate, 
for  herself  and  minor  children,  before  the  grant  of  administra- 
tion, selected,  as  part  of  the  exemption  to  which  they  were 
entitled,  the  three  bales  of  cotton  for  the  conversion  of  which 
this  action  is  brought,  and  that  it  is  of  less  value  than  one 
thousand  dollars.  The  second  special  plea  avers  the  same  facts, 
and  the  further  fact,  that  excepting  the  property  which  is 
specially  designated  as  exempt,  the  intestate  had  not  personal 
property  of  greater  value  than  one  thousand  dollars.  Whether 
by  this  selection,  the  administrator  was  divested  of  title  to  the 
cotton,  and  the  widow  for  herself  and  children  was  clothed 
with  title,  is  the  question  raised  by  the  demurrers  to  tlie  pleas. 
The  general  proposition  relied  upon  by  the  appellee  in  support 
of  the  demurrer  may  be  conceded.  Statutory  exemptions  of 
property,  either  from  the  payment  of  debts,  or  from  adminis- 
tration, must  be  claimed ;  and  if  the  statute  creating  the 
exemption  prescribes  the  mode  in  which  the  claim  must  be  as- 
serted, that  mode  must  be  pursued.  The  failure  to  claim  in 
35 
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the  mode  prescribed  is  a  waiver  of  the  exemption.     The  rule 

f)roceeds  upon  the  hypothesis,  that  the  exemption. is  not  abso- 
nte,  but  is  a  mere  pei*sonal  privilege  which  is  lost,  if  by  claim 
it  is  not  attached  to  specitic  property. — Gresham  v.    Walker, 
10  Ala.    370;   Simpsm.  v.  Simpson,  30  Ala.   225.     But  the 
exemption  allowed  by  the  statute  is  absolute,  and  all  that  is  re- 
quired to  attach  it  to  particular  property,  is  the  selection   by 
the  widow  of  such  property,  or  by  the  guardian  of  the  minor 
children  if  she  fails  to  act  ;  or  if  both  fail,  by  the  act  of  disin- 
terested   persons   appointed  by  the  judge  of  probate.      The 
laches  of  the  widow,  or  of  the  guardian,  will  not  work  a  loss  of 
the  right,  unless  joined  with  it  there  is  a  neglect  by  the  probate 
judge  of  the  duty  imposed  by  the  statute.     If  there  should  be 
such  individual  and  official  neglect,  there  being  in  quantity 
personal    property  exceeding  in  value   one    thousand   dollars, 
which,  in  consequence  of  the  neglect,  the  personal  representa- 
tive subjects  to  administration  for  the  payment  of  debts,  or  to 
distribution,  the  exemption  would  fail  because  there  is  no  sub- 
ject-matter to  which  it  could  attach. — Tucker  v.  Henderson, 
63  Ala.  280;  Henderson  v.  Tucker,  70  Ala.   381.     But  that  is 
not  this  case.     There  was  a  selection  by  the  widow,  and   the 
selection  necessarily  involved  a  claim  to  the  property,  but,  as 
it  was  before  a  grant  of  administration,  it  is  insisted  that  it 
was  premature  and  unauthorized.     If  at  the  time  of  the  selec- 
tion there  had  been  an  administration,  and  the  cotton  had  been 
embraced  in  the  inventory  of  the  personal  representative,  a 
case  would  have  been  made  falling  within  the  precise  words  of 
the  statute,  and  in  which  the  statutory  mode  of-  selection  must 
have  been   pursued.     The  pursuit  of  that  mode  would   have 
been  necessary  to  sever  the  property  selected  from  the  aggre- 
gate or  mass  of  the  personal  property  of  the  intestate ;  and  an 
appraisement  by  the  appraisers  of  the  estate,  returned  into  the 
court  of  probate,  would  have  withdrawn  it  from  the  inventory 
of  the  personal  representative,  relieving  him  from  liability   for 
it.     But  the  right  to  the  exemption  is  not  dependent  upon  the 
existence  of  an  administration.     The  jnirpose  of  making  it  is 
the  maintenance  of  the  widow  and  minor  children,  a  purpose 
which  could  not  often  be  accomplished,  if  the  right  was  de- 
pendent upon  the  existence  of  an  administration.     The  necessi- 
ties of  the  widow  and  children  will  sometimes  require,  in  order 
that  they  l)e  maintained,  that  a  selection  of  property  be  made, 
and   the  property   used,    before   there  can  be  administration 
granted.     And  so  it  may  occur  that  if  there  was  a  grant  of 
administration,  the  personal  property  which  would  pass  to  the 
personal  representative  would  not  etpial  the  value  of  the  exemp- 
tion.     There   would  be   no   duty   in  reference   to  it,    to   be 
performed  by  the  personal  representative,  except  that  of  permit- 
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ting  the  selection  to  be  made.  The  grant  of  administration 
would  be,  as  to  such  property,  merely  formal  and  ceremonious, 
creating  unnecessary  expense,  diminishing  the  value  of  the 
exemption.  The  selection  made  by  the  widow,  or  by  the 
guardian,  or  by  the  appointees  of  the  judge  of  probate,  merely 
individualizes  the  property  to  which  the  exemptioji  attaches. 
Parties  in  interest  may  contest  it,  and  if  the  property  in  value 
exceeds  one  thousand  dollars,  the  exemption  must  be  reduced 
until  it  is  within  that  limitation.  The  title  of  the  personal 
representative  to  the  excess  would  not  be  affected  by  the  selec- 
tion, whether  it  was  made  before  or  after  th6  grant  of  adminis- 
tration. And  a  selection  before  a  grant  of  administration, 
made  by  the  widow,  or  by  the  guardian  of  the  minor  children, 
like  a  selection  made  subsequent  to  the  grant,  depends  for 
validity,  and  for  its  sufficiency  to  pass  title,  upon  the  value  of 
the  property,  selected.  If  it  does  not  exceed  the  value  of  one 
thousand  dollars,  the  property  is  subject  to  the  selection,  the 
act  which  is  essential  to  attach  to  it  the  right  of  exemption, 
and  it  is  not  material  whether  the  selection  is  made  prior  or 
subsequent  to  the  grant  of  administration. 

It  is  insisted  for  the  appellee,  that  although  the  demurrers  to 
the  special  pleas  were  sustained  erroneously,  the  error  is  without 
injury,  as  the  appellants  could  have  had  the  beneiit  of  the  facts 
stated  in  them,  under  the  general  issue  upon  which  the  trial 
was  had.  The  rule  is  quite  general,  that  if  a  demurrer  to  a 
special  plea  is  erroneoush'  sustained,  the  error  is  without  injury 
and  not  a  cause  of  reversal,  if  it  appears  that  the  defendant  has 
had,  under  the  general  issue,  the  full  benefit  which  could  have 
been  derived  from  the  special  plea.  But  that  fact  must  affirma- 
tively appear  from  the  record,  and  if  it  does  not,  the  presump- 
tion of  injury,  arising  from  error  clearly  shown,  must  prevail. 
Falls  V.  Weissinffer,  11  Ala.  801.  The  fact  does  not  now 
appear ;  the  bill  of  exceptions  states  all  the  evidence,  and  none 
was  given  of  the  facts  stated  in  these  pleas,  nor  is  it  probable 
that  such  evidence  would  have  been  admitted,  if  offered. 

The  demurrer  to  tlie  third  special  plea  was  properly  sustained. 
A  crop  growing,  the  product  of  amnial  sowing  or  planting,  is 
personal  property ;  it  falls  strictly  under  the  denomination  of 
emblements,  and  as  such  passes  to  the  personal  representative. 
The  title  of  an  administrator  in  chief  to  personal  property, 
without  regard  to  the  time  of  his  appointment,  has  relation  to 
the  death  of  the  intestate  or  testator,  and  he  may  maintain  suits 
against  those  who  may  take  or  convert  such  property,  in  the 
interval  between  the  death  and  the  grant  of  administration. 
Upckurch  V.  Norsworthy^  15  Ala.  705 ;  s.  c.  12  Ala.  532. 

It  is  not  necessary  to  notice  further  the  assignments  of  error ; 
there  is  no  force  in  the  matter  of  the  bill  of  exceptions.     For 
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the  error  in  sustaining  the  demurrer  to  the  iirst  and  second 
special  pleas,  the  judgment  must  be  revei*sed  and  the  cause 
remanded. 


Ex  parte  Redd. 

Application  for  Mandamus. 

1.  Claim  of  exemption  of  perso7ial  property ;  filing  of  inventory. — When 
a  claim  of  exemption  of  personal  property  trom  sale  under  execution  is 
asserted,  whether  under  section  2828  or  section  2834  of  the  Code,  before 
the  plaintiff  is  required  to  tender  any  issue,  the  defendant  or  claimant 
must  file  an  inventory  as  provided  by  section  2837  of  the  Code ;  and  fail- 
ing to  do  so,  the  plamtiff^  is  entitled  to  an  order  declaring  the  property 
subject  to  the  process,  unless  some  special  reason  is  shown  why  the 
order  should  not  be  granted. 

2.  Same;  uJien  bond  not  required  of  plaintiff  before  levy. — The  provision 
of  section  2830  of  the  Code,  requiring  the  plaintiff  to  give  bond,  is  con- 
fined to  cases  in  which  the  lew  is  sought  to  be  made  on  property,  a  claim 
to  which  as  exempt  has  been  filed  and  recorded  under  sections  2828-9  of 
the  Code.    ■ 

3.  Same;  misprints  in  §§  2834  and  2840  of  the  Code. — There  are  mis- 
prints in  the  chapter  of  the  Code  of  1876,  relating  to  exemption  of  prop- 
erty. In  twelfth  line  of  section  2834,  the  figures  2828  should  be  read 
2830;  and  in  the  last  line  of  section  2840,  the  figures  2823  and  2824  should 
be  read  2821  and  2822. 

4.  Mandamus;  when  not  proper  remedy. — Mandamtis  will  lie  to  compel 
an  inferior  tribunal  to  proceed  to  judgment,  but  not  to  dictate  the  partic- 
ular judgment  it  should  render ;  and  hence,  it  will  not  lie  to  compel  the 
circuit  coiirt  to  enter  judgment,  declaring  personal  property  levied  or* 
and  claimed  as  exempt  subject  to  the  process,  on  the  failure  of  the  de- 
fendant to  file  an  inventory  as  provided  by  section  2837  of  the  Code. 

Application  to  this  court  for  mandamus  to  tlie  Circuit  Court 
of  Pike  county,  to  compel  that  court  to  make  and  enter  an  order 
subjecting  personal  property  levied  on  under  an  execution,  and 
claimed  as  exempt  by  the  defendant  in  the  execution,  to  sale,  on 
his  failure  to  file  an  inventory  as  provided  in  section  2837  of  the 
Code  of  1876. 

The  facte  are  stated  in  the  opinion. 

J.  D.  Gardner  and  F.  S.  Ferguson,  for  petitioner. 
N.  W.  Griffin,  contra. 

STONE,  J. — The  petitioner,  Redd,  obtained  a  judgment 
against  J.  R.  Mark,  and  under  an  execution  issued  thereon,, 
certain  personal  property,  of  value   lees   than  one   thousand 
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dollars,  was  levied  on  as  the  property  of  defendant.  The 
<lefendant  had  tiled  no  claim  to  said  property,  as  exempt,  under 
section  2828  of  the  Code  of  1876.  After  the  levy  he  did  file 
such  claim  under  section  2834  of  the  Code.  At  the  trial  term 
the  claimant  of  exemption  failed  to  file  an  inventory,  as 
provided  in  section  2837  of  tlie  Code ;  and  thereupon  the 
plaintiff  moved  the  court  for  judgment  by  default,  declaring 
the  property  subject  to  the  process.  The  court  declined  to 
make  tins  order,  but  made  no  final  disposition  of  the  cause. 
The  present  application  is  for  a  mandamus,  to  compel  the 
court  below  to  grant  the  order  moved  for. 

The  record  fails  to  show  any  reason  why  the  order  should  not 
have  been  granted.  Xo  inventory  was  filed  by  the  claimant,  as 
required  by  law,  and  no  further  time  for  filing  such  inventory 
had  been  granted  by  the  court.  In  such  case,  the  plaintiff  was 
not  required  to  tender  an  issue. — Code,  §  2837.  If  it  be  sup- 
posed that  plaintiff  was  required  to  give  the  bond,  for  which 
section  2830,  subdiv.  3,  makes  provision,  that  is  an  error. 
That  requirement  is  confined  to  cases,  where  the  levy  proposed 
to  be  made  is  on  property  which  had  been  previously  claimed 
and  recorded  under  sections  2828-9  of  the  Code. 

There  are  misprints  in  the  chapter  of  the  Code  of  1876, 
relating  to  property  exempt.  In  section  2834,  twelfth  line, 
2828  should  be  read  2830.  In  section  2840,  the  figures  2823 
and  2824,  in  last  line,  should  be  read  2821  and  2822. 

Lest  this  opinion  be  misunderstood,  we  will  add  that  no' mat- 
ter under  which  section  of  the  Code — §"  2828  or  §  2834 — the 
■claim  of  exemption  of  personal  property  is  asserted,  before  the 
plaintiff  shall  be  required  to  tender  any  issue,  the  defendant  or 
claimant  must  file  an  inventory,  as  provided  in  section  2837  of 
the  Code.  Section  2839  proves  that  this  is  a  necessary  element 
in  every  contest  over  personal  property  claimed  as  exempt. 
The  bond,  however,  required  of  plaintiff  by  section  2830,  before 
having  property  seized  which  has  been  claimed  under  sections 
2828-9  of  the  Code,  as  we  have  said,  need  not  be  given  when 
the  claim  is  under  section  2834.  That  bond  is  required  to  be 
given  before  the  levy  can  be  made ;  and  if  no  claim  has  been 
made  and  filed  for  record,  it  can  not  be  known,  or  anticipated 
that  any  will  be  asserted.  Such  bond  has  no  place  for  operation, 
when  the  claim  is  under  section  2834. 

Mandamus  is  not  the  remedy  in  such  a  case  as  this.  That 
coercive  process  is'  proper,  when  an  inferior  court  refuses  to 
proceed  to  judgment,  in  a  case  in  which  the  law  makes  it  his 
duty  to  act.  This  court  will  command  the  inferior  tribunal  to 
proceed  to  judgment,  but  will  not  dictate  the  judgment  he  shall 
render.  It  compels  judgment,  but  does  not  control  it,  when 
there  is  another  adequate  remedy. — State^  ex  rel.  v.  Williams, 
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69  Ala.  311.  If  the  circuit  court,  on  being  moved  thereto,  had 
refused  to  render  final  judgment,  the  petitioner  would  have  been 
entitled  to  this  extraordinary  remedy.  We  can  not  presume 
there  would  have  been  such  refusal.  A  refusal  to  render  a 
particular,  specified  judgment,  is  not  the  equivalent  of  a  refusal 
to  render  any  judgment.  From  final  judgment,  when  rendered, 
an  appeal  lies  to  this  court.  Such  appeal  is  a  complete  and 
adequate  remedy. — 2  Brick.  Dig.  240,  §  4. 
Mandamus  denied. 


The  State,  ex  rel.  Greene  County  v.  Cole- 
man, Treasurer. 

Mandamus. 

1.  Fine  and  forfeiture  fund;  definition  of. — The  fine  and  forfeiture  fund 
of  the  counties  oif  the  State  may  be  defined  as  a  fund  accruing  from 
pecuniary  penalties  and  punitive  impositions,  incurred  by  defendants  in 
the  enforcement  of  criminal  prosecutions,  in  the  nature  of  profits  arising 
from  our  system  of  criminal  procedure. 

2.  Same;  what  monei/s  belonr/  to. — To  that  fund  belong  moneys  received 
from  the  hire  of  convicts  sentenced  to  hard  labor  for  the  counties  (1)  in 
felony  cases,  (2)  in  misdemeanor  cases,  on  default  in  the  payment  of 
fines,  and  (3)  for  additional  terms  to  pay  costs  and  officers'  fees. 

Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  Samuel  II.  Sprott. 

The  case  made  by  the  record  is  sufficiently  stated  in  the 
opinion. 

J.  B.  Head  and  J.  P.  McQueen,  for  appellant,  cited  Scruggs 
V.  Underwood,  54  Ala.  187;  Palmer  v.  Fitts.,  51  Ala.  491; 
Mobile  County  v.  Stone,  69  Ala.  208 ;  Code  of  1876,  §§  4455, 
4465—84,  4731,  944. 

Troy  &  Tompkins  and  Wm.  P.  Wkbb,  contra,  reviewed  at 
length  the  legislation  in  this  State  touching  the  fine  and 
forfeiture  fund,  and  cited  the  following  statutes  and  authorities : 
Clay's  Digest,  pp.  247-9 ;  Ih.  p.  296,  §  37 ;  Ih.  p.  600,  %1;  Th. 
.p.  441,  $^§22-3;  Toulmin's  Digest  (Ed.  1823),  p.  891,  $^  8;  lb. 
p.  215,  i5  51;  Aiken's  Digest  (Ed.  1836),  p.  230;  Code,  1852, 
§§  3625-7;  Pamph.  Acts,  1862,  ])p.  73-4;  Pamph.  Acts,  1864, 
p.  79;  Penal  Code,  1866,  §§  213,  218,  511,  792;  Code,  1876, 
§§  435,  745,  subd.  2,  820-4,  4459-64 ;  Wilson  v.  The  StaU,  46 
Vol.  lxxiii. 
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Ala.  190;   Morgan  v.  The  State,  47  Ala.  34;   CaldweU  v.  The 
State,  55  Ala.  133. 

SOMERVILLE,  J. — It  is  sought,  by  the  writ  of  mandamus, 
in  this  case  to  compel  the  ^appellee,  as  treasurer  of  the  county 
of  Greene,  to  transfer  from  the  fine  and  forfeiture  fund  to  the 
general  treasury  of  tiie  county  certain  described  moneys,  which 
are  held  by  him  in  his  official  custody.  These  moneys,  thus  in 
controversy,  were  all  received  from  the  hire  of  convicts 
sentenced  to  hard  labor  for  the  county  of  Greene,  and  accrued 
from  three  particular  sources :  (1)  Convicts  sentenced  on  de- 
fault in  making  payment  of  tines  in  misdemeanor  cases  (Code, 
187G,  §  4455) ;  (2)  convicts  sentenced  to  additional  hard  labor 
for  a  term  sufKcient  to  pay  costs  and  officers'  fees  (Code, 
§  4731);  (3)  convicts  sentenced  to  hard  labor  in  felony  cases 
(Code,  §§  4465  et  seq.). 

It  is  our  opinion  that  all  of  these  moneys  belong  to  the  fine 
and  forfeiture  fund,  and  are  no  part  of  the  general  fund  of  the 
county,  and  that,  for  this  reason,  the  writ  of  mandamus  was 
properly  refused  by  the  circuit  court. 

When  convicts  are  let  to  hire,  under  the  hard  labor  system 
authorized  to  be  established  for  the  several  counties  of  this 
State,  whatever  may  be  the  purpose  of  such  hiring — whether 
for  one  or  more  of  the  foregoing  objects — the  bond  of  the 
hirer  is  required  to  be  taken,  in  a  penalty  of  double  the  amount 
^reed  to  be  paid  for  hire,  with  two  good  and  sufficient  sureties. 
Tliis  bond  is  made  payable  to  the  county,  and  when  a  recovery 
is  had  upon  it  by  suit,  the  amount  recovered  is  required  by 
statute  to  be  "paid  into  the  county  treasury." — Code,  §§  4470, 
4472.  It  is  thus  made  manifest  that  these  several  funds  all 
stand  on  the  sanie  footing,  the  statute  making  no  distinction 
between  them,  each  of  them  finding  the  same  destination,  the 
county  treasury.  There  is  nothing  in  these  provisions,  however, 
which  gives  character  to  these  moneys,  or  indicates  any  legisla- 
tive intention  as  to  whether  they  are  to  belong  to  the  fine  and 
forfeiture  fund,  or  to  the  general  fund  of  tlie  county,  since 
moneys  accruing  from  both  sources  are  paid  into  the  county 
treasury. 

The  fine  and  forfeiture  fund  does  not  seem  to  have  been 
definitely  explained  by  legislation.  It  has  been  recognized, 
however,  by  statute  as  having  an  existence  from  the  earliest 
history  of  our  State  and  Territorial  legislation,  and  its  nature, 
as  well  as  the  charges  upon  it,  have  undergone  constant  legisla- 
tive changes  from  year  to  year.  It  has  been  held  to  include 
fines  imposed  as  a  punishment  for  various  crimes,  or  contempts, 
penalties  incurred  by  parties  and  witnesses  for  disobedience  of 
the  process  of  court,  and  forfeitures  of  undertakings  of  bail, 
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and  the  like. — Scruggs  i\  Underwood,  54  Ala.  186.  It  may, 
in  our  opinion,  be  more  generally  defined  as  a  fund  accruing 
from  pecuniary  penalties  and  punitive  impositions,  incurred  by 
defendants  in  the  enforcement  of  criminal  prosecutions,  in  the 
nature  of  profits  arising  from  our  system  of  criminal  procedure. 
The  clear  purpose  is  evinced  on  the  part  of  our  General  As- 
sembly to  make  this  s^'stem  sustain  itself,  as  far  as  practicable, 
without  being  a  burden  upon  the  general  treasury,  either  of 
the  State  or  county,  further  than  absolutely  necessary' ;  hence, 
the  policy  of  creating  the  fund,  and  charging  it  with  the  pay- 
ment of  the  fees  of  State  witnesses,  and  of  certain  officers  of 
court,  and  of  removing  it  entirely  from  the  financial  control  of 
the  court  of  county  commissioners,  who  have  no  power  to  dis- 
burse or  create  charges  upon  it. — The  State  ex  rel.  Mobile 
County  V.  Stone,  69  Ala.  206;  Code,  §§  4459,  4461.  It  is  true 
that  hard  labor  for  the  county  includes  "labor  on  the  public 
roads,  public  bridges  and  other  public  works  in  the  county." 
and  the  commisfsioners'  court,  by  virtue  of  the  express  provisions 
of  the  statute,  have  both  the  right  and  power  to  reduce  the 
fund  under  consideration  by  appropriating  the  labor  of  convicts 
to  these  specified  public  uses  for  the  county.  The  special  au- 
thority thus  given  to  appropriate  the  labor  of  convicts  for  a 
specified  purpose  excludes  by  in)plication,  however,  the  power 
to  appropriate  it  for  other  purposes,  or  to  control  in  any  man- 
ner the  proceeds  of  their  hire  when  reduced  to  money.  The 
several  funds  in  controversy  would  seem  very  plainly  to  fall 
within  the  above  definition  which  we  have  given  of  the  fine 
and  forfeiture  fund,  as  intended  to  be  created  by  our  system  of 
legislation.  There  can  be  no  doubt  whatever  about  the  first 
two,  where  the  money  is  received  from  hire  of  convicts  on  de- 
fault of  payment  of  fines  in  misdemeanor  cases,  and  where 
convicts  are  sentenced  to  pay  costs  and  officers'  fees.  If  these 
moneys  had  been  paid  directly  into  the  treasury  without  any 
sentence,  it  is  not  denied  that  they  would  go  to  the  fine  and 
forfeiture  fund  under  the  express  provisions  of  the  statute. 
The  fact  that  they  are  collected  indirectly,  through  the  instru- 
mentality of  a  sentence  to  hard  labor,  can  not  change  the 
nature  or  direction  oi  the  fund.  The  sentence  only  affects  tJ)e 
quo  inodo  of  the  collection,  or  enforcement  of  payment.  It  be- 
mg  shown  or  admitted  that  tliese  funds  go  to  the  fine  and 
forfeiture  fund,  and  the  third  being  made  payable  to  the  same 
payee — the  county — and  secured  by  the  same  written  obliga- 
tion— the  hirer's  bond — and  all  being  of  the  same  general 
nature,  because  they  accrue  from  the  profits  of  criminal  prose- 
cutions, it  seems  reasonal)le  that  all  of  them  should  belong  to 
one  and  the  same  class,  and  go  in  one  direction  for  similar  uses — 
the  support  of  our  system  of  criminal  procedure. 
Vol.  Lxxni. 
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This  view  is  strengthened  by  tlie  fact,  that  onr  statutes  seem 
to  confer  on  the  courts  of  county  commissioners  no  control  over 
any  moneys  except  such  as  are  raised  by  taxation,  either  for 
general  or  particular  purposes.  They  are  given  authority  to 
levy  taxes  to  a  limited  extent,  in  order  to  pay  the  current  ex- 
penses of  the  county,  and  a  special  tax,  in  certain  contingen- 
cies, for  particular  purposes,  such  as  the  erection  of  court 
houses,  jails  and  other  necessary  county  buildings. — Code,  1876, 
§§  435,  746,  sub-div.  2,  820. 

In  view  of  these  principles  the  writ  of  mcmdamvs  was 
properly  refused  by  the  circuit  court,  and  its  judgment  is 
affirmed. 


Motes  V*  Carter. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Conveyance  of  homestead;  when  wife's  acknowledgment  insufficient. 
A  certificate  of  the  acknowledgment  of  the  wife  to  a  conveyance  of  the 
homestead,  executed  in  1881 ,  that  "  she  signed  the  same  of  her  own  free 
will  and  accord,  without  fear,  constraint,  or  persuasion  of  her  liusband," 
omitting  the  words  "or  threats,"  required  by  the  amendatory  act  of 
February  9th,  1877  (Pamph.  Acts,  1876-7,  p.  3.S),  is  insutHcient  to  divest 
the  title  to  the  homestead. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon  John  P.  IIubbakd. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  P.  D.  Motes  against  William  Carter,  and  was  com- 
menced on  10th  February,  1883.  The  plaintiff  claimed  title 
under  a  mortgage  executed  by  the  defendant  and  his  wife  on 
9th  February,  1881 ;  the  land  conveyed  thereby,  and  sought  to 
be  recovered  in  this  action,  constituting,  at  the  time  of  the 
execution  of  the  mortgage,  and  of  the  institution  of  the  suit, 
the  defendant's  homestead.  The  plaintiff  having  offered  in 
evidence  the  mortgage,  the  defendant  objected  thereto,  on  the 
ground  that  the  certificate  of  his  wife's  acknowledgment  did 
not  conform  to  the  statute.  The  court  sustained  the  objection, 
refused  to  allow  the  mortgage  to  be  read  to  the  jury ;  and  to 
this  ruling  the  plaintiff  excepted,  and  took  a  nonsuit.  The 
language  of  the  certificate  is  sufficiently  stated  in  the  opinion. 

The  ruling  above  noted  is  here  assigned  as  error. 

Parks  &  Son,  for  appellant. 
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STONE,  J. — The  present  statutory  real  action  rests  its  right  of 
recovery  on  a  mortgage  of  the  lioinestead,  made  by  luisband  and 
wi'fe.  The  sufficiency  of  the  certificate  of  the  wife's  acknowledg- 
ment is  the  ([uestion  for  our  consideration.  The  mortgage  was 
executed  and  acknowledged  in  February,  1881.  The  language  of 
the  certificate  is,  that  she  acknowledged  "  she  signed  the  same  of 
her  own  free  will  and  accord,  without  fear,  constraint  or  per- 
suasion of  her  husband."  This  is  the  exact  language  of  the 
act,  approved  April  23,  1873. — Paniph.  Acts,  65-6.  The  law 
remained  without  change,  until  the  later  statute  was  enacted  on 
the  subject,  approved  February  9,  1877. — Pamph.  Acts,  33-4. 
The  form  of  acknowledgment  prescribed  by  that  statute  is, 
"that  she  signed  the  same  of  her  own  free  will  and  accord,  and 
without  fear,  constraint,  or  threats  on  the  part  of  the  husband." 
The  sufficiency  of  the  certificate  before  us,  it  will  be  observed, 
must  be  tested  by  the  later  statute. 

Ordinarily,  it  would  seem,  the  absence  of  fear  and  constraint 
would  imply  that  there  had  been  no  threats,  which  could  have 
influenced  the  wife's  conduct.  The  history  of  this  legislation, 
however,  forces  us  to  a  different  interpretation.  The  act  of 
1873  contained  the  words  fear  and  constraint.  The  act  of  1877 
superadded  tlie  word  threats,  and  we  must  presume  the  legis- 
lature had  some  object  in  doing  so.  It  would  violate  all  rules 
of  interpretation  to  hold  that  tlie  added  word  had  no  purpose. 
The  certificate  was  insufficient  to  divest  the  title  of  the  home- 
stead.— Scott  V.  Simmis,  70  Ala.  352. 

Affirmed. 


Turner  et  al,  v.  Teague  et  al. 

Bill  in  JEj/uity  hy  Sureties  of  Tax  Collector  aycmist  Subsequent 
Mortgagee^  to  enjoin  Action  of  Ejectment^  and>  to  he  sub- 
rogated to  tlhe  Statutory  Lien  i/n  favor  of  the  State. 

1.  Statutory  lien  on  property  of  tax  collector;  its  nature,  and  remedy 
for  its  enforcement. — The  statutory  lien  on  the  property  of  a  tax  collector 
for  the  payment  of  "  any  judj^nient  which  may  be  rendered  against  him 
in  his  official  capacity,  for  State  or  county  taxes,"  etc.,  is  not  -a  right  of 
property,  but  merely  the  right  to  charge  the  property  of  the  collector 
with  the  payment  o(  his  defaults,  in  j)riority  of  subsequent  alienations, 
incumbrances  or  liens ;  and  for  its  enforcement  there  is  no  legal  remedy, 
but  like  other  liens  of  which  pos-session  is  not  an  element,  and  for  the 
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enforcement  of  which  specific  legal  remedies  are  not  provided,  it  can  be 
carried  into  effect  only  through  a  court  of  ecjuity. 

■  2.  Same;  right  of  suretla^toHuhnxjatioii. — If  the  sureties  on  the  official 
bond  of  a  tax  collector  pay  and  satisfy  his  official  default,  they  will  be 
subrogated,  in  a  court  ot  equity,  to  the  statutory  lien  in  favor  of  the  State, 
for  the  purpose  of  reimbursing  or  indenmifyiiig  them  ;  but  the  equity  of 
subrogation  will  not  arise  until  they  have  made  payment  of  the  debt  or 
default  of  the  principal. 

•  3.  liight  of  .nirety  payivg  debt  of  'principal  to  subrogation  to  judgments 
in  favor  of  creditor. — ^It  is  also,  in  this  country,  the  generally'  recognized, 
equity  of  a  surely,  paying  the  debt  of  the  principal,  to  be  subrogated  to 
judgments  or  decrees  which  the  creditor  has  obtained  against  him,  and 
to  the  liens  wjiich  the  law  may  attach  to  them. 

4.  When  sureties  not  entitled  to  he  subrogated  to  lien  against  property  of 
principal. — Where,  under  an  .execution  issued  on  a  judgment  at  law 
obtained  against  a  defaulting  tax  collector  and  the  sureties  on  his  official 
bond,  in  the  name  of  the  Auditor  for  the  use  of  the  State,  lands  of  the 
collector  were  levied  on  and  sold  bj-  tlie  sheriff,  and  were  purchased  by 
the  sureties  at  a  sum  sufficient  to  pay  off  and  satisfy  the  judgment, 
which  they  paid,  the  sheriff  executing  to  them  a  conveyance,  and 
returning  the  execution  satisfied, — held,  on  a  bill  in  equity  filed  by  the 
sureties  against  a  subsequent  mortgagee,  to  enjoin  an  action  of  ejectment 
brought  against  tht.-m  for  tlie  recovery  of  the  lands,  to  be  subrogated  to 
the  lien  which  the  State  had  in  priority  of  the  mortgage,  and  to  quiet 
their  title,  that  the  payment  made  by  the  sureties  to  the  sheriff  was  not 
of  the  debt  of  their  principal,  but  of  their  own  debt  for  the  purchase- 
money,  w'hich,  when  received  by  the  sheriff,  was  a  satisfaction  of  the 
execution,  a  discharge  of  the  bond,  and  an  extinguishment  of  the  lien 
incident  to  it,  although  the  only  interest  obtained  by  them  under  the 
sale  was  the  collector's  equity  of  redemption  in  the  mortgaged  premises ; 
and  tliat,  therefore,  they  were  not  entitled  to  the  relief  prayed  for. 

Appeal  from  Cleburne  Chancery  Court. 
Heard  before  Hon.  N.  S.  Graham. 
The  facts  are  stated  in  the  opinion. 

Smith  &  SMrrn,  for  appellants. 

Aiken  tte  Martin  and  G.  C.  Ellis,  contra. 

BRICKELL,  C.  J. — A  statement  of  the  facts  of  the  case  is, 
of  itself,  decisive  of  all  the  questions  it  is  supposed  to  involve. 
The  appellees,  complainants  in  the  original  l)i]l,  were  sureties 
on  the  otiicial  bond  of  one  Hogan,  as  tax  collector  of  the  county 
of  Cleburne.  Hogan  failed  to  pay  over  or  account  for  taxes 
due  the  State,  it  was  his  duty  to  collect.  Suit  was  instituted, 
which  resulted  in  a  judgment  against  hi  in  and  the  complainants, 
as  his  sureties,  in  the  name  of  the  Auditor  for  the  use  of  the 
State,  in  the  Circuit  Court  of  Montgomery  county,  rendered 
on  the  23rd  day  of  December,  18!S0,  for  the  sum  of  twelve 
hundred  and  twenty-eight  62-100  dollars  and  costs  of  suit. 
While  the  suit  was  pending,  to  secure  the  pa^'ment  of  a  debt 
to  the  appellant  Turner,  Hogan  executed  a  mortgage,  con- 
veying certain  real  estate  situate  in   the  county  of  Cleburne. 
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An  execution  was  issued  on  the  judgment  in  favor  of  the  State, 
bearing  teste,  December  23,  1880,  whicli  came  to  the  hands  of 
the  sheriff,  and  on  tlie  ITtli  day  of  January,  1881,  was  levied' 
on  the  real  estate  contained  in  the  mortgage,  and  on  other 
real  estate,  as  the  property  of  Hogan.  On  the  fourth  .day  of 
April,  1881,  the  sheriff  made  sale  of  the  said  real  estate  in 
separate  parcels.  That  covered  b}'  the  mortgage  was  sold  for 
the  sum  of  nine  hundred  dollars,  and  the  other  parcel  for  the 
sum  of  two  hundred  and  iifteen  dollars.  The  appellees  became 
the  purchasers,  paid  the  purchase-money,  and  obtained  a  con- 
veyance from  the  sheriff,  who  made  return  of  the  execution 
satuiied^  the  amount  of  the  sales  being  sufficient  to  satisfy  it, 
as  tne  amount  of  the  judgment  was  adjusted  and  reduced, 
subsequent  to  its  rendition.  The  mortgage  to  Turner  was  dnly 
recorded  before  the  judgment  was  rendered.  The  a])pellees 
■entered  into  possession  soon  after  the  sheriff's  sale,  and  by 
themselves  or  tenants  have  since  had  possession.  Turner  has 
instituted  an  action  at  law  for  the  recovery  of  possession  of  the 
mortgaged  premises.  The  purpose  of  the  bill  is  to  enjoin  that 
action,  for  the  subrogation  of  the  appellees  to  the  lien  which 
the  State  had  in  priority  of  the  mortgage,  and  the  quieting  of 
their  title. 

The  statutes  attach  a  lien  on  the  property  of  a  tax  collector, 
from  the  execution  of  his  official  bond,  or  rather  make  the  bond 
a  lien  for  the  payment  of  "any  judgment  which  may  be  ren- 
dered against  him  in  his  official  capacity,  for  State  or  county 
taxes,"  etc.  The  lien  is  not  a  right  of  property  ;  it  is  neither 
more  nor  less  than  a  right  to  charge  the  property  of  the  collector 
with  the  payment  of  his  defaults,  in  priority  of  subsequent 
alienations,  incumbrances,  or  liens.  There  is  no  legal  remedy 
for  its  enforcement ;  like  other  liens  of  which  possession  is  not 
an  element,  and  for  the  enforcement  of  which  specific  legal 
remedies  are  not  provided,  it  can  be  carried  into  effect  only 
through  a  court  of  equity. — Dallas  County  v.  TimherlaJce, 
54  Ala.  412 ;  Knighton  v.  Curry^  62  Ala.  404.  If  the  sureties 
of  the  collector  pay  and  satisfy  his  official  default,  in  a  court 
of  equity  they  will  be  subrogated  to  the  statutory  lien,  for  the 
purpose  of  reimbursing  or  indemnifying  them ;  but  the  ecpiity 
of  subrogation  will  not  arise  until  they  nave  made  payment  of 
tiie  debt  or  default  of  the  principal. — Knighton  v.  Curry, 
supra. 

The  State  could  have  proceeded  in  a  court  of  equity  for  the 
enforcement  of  the  lien,  or  it  could,  as  it  did,  rely  on  its  legal, 
reniedies.  There  was  in  the  collector,  and  principal  in  tlie 
judgment,  the  equity  of  redemption  in  the  mortgaged  premises, 
which  was  the  subject  of  levy  and  sale,  and  in  tlie  other 
premises,  there  was  also  an  estate  or  interest,  which  was,   it 
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must  be  presumed,  likewise  the  subject  of  levy  and  sale. 
Without  regard  to  the  nature  or  quality  of  such  estate  or 
interest,  whether  it  was  valuable  or  worthless,  the  purchaser  of 
it,  in  the  absence  of  fraud  practiced  upon  him  by  a  party  to 
the  process,  was  bound  to  pay  the  purchase-money,  and  the 
purchase-money  when  paid  was  pro  tanto  a  satisfaction  of  the 
execution.  The  wx^odm.  caveat  emptor  has  been  applied  most 
riffidly  to  all  judicial  sales  in  this  State. — Lovelace  v.  Wehh,  62 
Ala.  2T1.  In  Lamkln  v.  Craw/or^d,  8  Ala.  156,  a  purchaser 
at  a  sale  under  execution,  by  the  marshal  of  the  United  States 
Court,, was  held  liable  for  the  amount  of  his  bid,  though  the 
defendant  had  no  title  to  the  property,  and  by  the  purchase 
none  was  acquired.  In  McCartney  v.  King^  25  Ala.  681,  the 
plaintiff  in  execution  was  the  purchaser,  and  the  amount  of  his 
bids  was  applied  to  the  satisfaction  of  his  execution.  There 
was  a  want  of  title  to  the  property  in  the  defendant  in  execu- 
tion, and  the  true  owner  recovered  it  from  the  plaintiff.  Yet, 
it  was  held,  he  purchased  at  his  own  peril,  and  had  no  equity 
to  be  relieved  from  the  satisfaction  of  the  execution  his  bids 
had  produced.  The  appellees  were  bound  to  pay  the  sums  bid 
for  the  premises  at  the  sale  by  the  sheriff,  though  the  purchases 
were  injudicious;  though  the  principal  may  not  have  had  title/ 
The  bids  were  paid ;  the  payment  was  not  of  the  debt  of  the 
principal,  but  of  their  own  debt  for  the  purchase-money. 
When  the  purchase-money  was  received  by  the  sheriff,  it  was 
a  satisfaction  of  the  execution,  a  discharge  of  the  bond,  and  an 
extinguishment  of  the  lien  incident  to  it:  It  was  the  equivalent 
of  a  payment  of  money  by  the  principal,  and  as  effectual ;  for  it 
was  derived  from  a  sale  of  property  supposed  to  be  his,  at 
which  the  purchaser  took  the  risk  of  the  title. — McCartney  v. 
King,  supra. 

It  is  generally  recognized  in  this  country,  as  the  equity  of  a 
surety  paying  the  debt  of  the  principal,  to  be  subrogated  to 
judgments  or  decrees  the  creditor  has  obtained  against  him, 
and  to  the  liens  the  law  may  attach  to  them.  And  there  is  a 
'  like  equity,  if  he  pays  a  bond  debt,  to  be  subrogated  to  the 
preference  of  payment  which  the  law  may  attach  to  a  debt  of 
that  dignity.  The  payment  may  at  law  operate  a  satisfaction 
of  the  judgment,  and  an  extinguishment  of  the  bond,  but  in 
equity  eacli  will  be  kept  alive  tor  his  indemnity. — Knighton  v. 
Carry,  supra.  The  equity  springs  from  the  payment  by  the 
surety  of  the  debt,  the  principal  was.  bound  primarily  to  pay. 
We  repeat,  there  was  here  no  payment  by  the  sureties  of  the 
debt  of  the  principal.  The  debt  was  paid  by  a  sale  of  the 
right  or  title,  real  or  supposed,  which  the  principal  had  in  and  to 
the  lands.  It  was  this  right  or  title  the  sheriff'  sold  ;  all  that  he 
could  sell  legally.     The  extent  of  his  authority,  and  that  not 
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the  lands  themselves,  but  M'hatever  of  interest  the  principal 
had  in  them  was  the  subject  of  the  sale,  it  is  conclusively  pre- 
sumed was  known  to  the  purchasers,  and  they  staiid  as 
bargainors  for,  and  purchasers  of  a  quit-claim  title. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered  sustaining  the  demurrer,  dissolving  the 
injunction,  and  dismissing  the  bill  at  tiie  costs  of  the  appellees 
in  this  court,  and  in  the  court  of  chancery. 


Capital    City    Insurance    Company   v. 

Quinn. 

Action  hy  Indorsee  against  Acceptor  of  Bill  of  Exchange. 

1.  Acceptance  of  hill  of  exchange;  its  effect. — The  acceptance  of  a  bill 
x)f  exchange  drawn  by  one  partner  in  favor  of  the  partnership,  in  payment 
of  a  pre-existing  debt  due  by  the  acceptors  to  the  payees,  imports  an  en- 
gagement on  the  jjart  of  the  acceptor  to  pay  the  bill  to  tlie  payees,  or  the 
rightful  holder  thereof,  when,  according  to  its  terms,  it  becomes  due  and 

f)ayable;  and  he  thereby  becomes  the  primary,  principal  debtor,  his  ob- 
igation  being  similar  to  that  of  the  maker  of  a  promissory  note. 

2.  Transfer  of  negotiable  instrnmentis;  how  affected  by  usurious  consid- 
eration.— The  rule  obtains  in  this  State,  that  a  holder  of  a  negotiable  in-, 
strument,  acquired  by  tra^nsfer  or  indorsement  before  maturity,  upon  a 
usurious  consideration,  though  in  the  usual  course  of  business,  and  with- 
out notice,  is  not  a  bona  fide  holder;  and,  in  his  hands,  the  instrument  is 
subject  to  the. equities  or  defenses  which  would  have  been  available 
agamst  the  antecedent  parties. 

3.  Same;  tchen  not  tainted  tvith  usury. — A  negotiable  instrument,  how- 
ever, which  is  a  valid  debt  in  the  hands  of  the  original  holder,  may  be 
bought  or  sold,  as  any  other  chattel,  at  its  real  or  supposed  value;  and 
the  transfer  of  such  instrument,  at  a  discount  greater  than  the  legal  rat-e 
of  interest,  is  nut  usurious,  although  the  holder  may  indorse  it,  unless 
the  transaction  is  a  mere  device  to  evade  the  statute  against  usury. 

4.  Same. — Hence,  where  a  bill  of  exchange,  drawn  by  one  partner  in 
favor  of  the  partnership,  was  accepted  by  a  debtor  of  the  firm,  in  pay- 
ment of  a  pre-existing  debt  which  he  owed  t;he  partnership,  and  after- 
wards, and  before  maturity,  the  payees  sold  and  indorsed  the  bill  to  a 
third  [)arty  at  a  discount  greater  than  the  legal  rate  of  interest,  the  trans- 
action is  not  tainted  with  usury ;  and  a  payment  by  the  acceptor  to  the 
partnership,  made  after  maturity,  and  without  notice  of  the  sale  and  in- 
dorsement, is  no  defense  to  the  bill  in  the  hands  of  the  indorsee.  (Salt- 
marsh  r.  Tiithill,  13  Ala.  390,  and  Carlisle  v.  Hill,  16  Ala.  308,  dis- 
tinguished from  this  case.) 

Appeal  from  Lowndes  Circuit  Court. 
Tried  l>efore  Hon,  Joirx  M(k)re. 

This  was  a  suit  by  the  Capital  City  Insurance  Company,  a 
corporation,  against  Charles  11.  Quinn  and  John  V.  McDuffie, 
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partners  trading  under  tlie  firm  name  of  C.  11.  Quinn  &  Co., 
and  was  founded  on  a  bill  of  exchange,  drawn  by  one  Hall,  a 
member  of  the  firm  of  Wm.  Hall  &  Co.,  on  and  accepted  by 
the  defendants,  dated  12th  August,  1880,  and  payable  sixty 
days  after  its  date  to  the  order  of  AVm.  Hall  <fe  Co.,  by  whom 
it  was  indorsed  to  the  plaintiff  before  maturity.  The.  cause 
was  tried  on  issues  joined  on  the  pleas  of  non  est  factum^  and 
payment,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
defendants.  Said  Hall  was  examined  as  a  witness  on  behalf  of 
the  plaintiff,  and  testified  that  the  bill  of  exchange  sued  on 
"was  given  by  defendants  in  settlement  of  an  account  owing 
by  them  to  Wm.  Hall  &  Co.,  and  that  said  bill  was  by  said 
firm  sold  and  indorsed  to  the  plaintiff,  in  Montgomery,  for 
cash  before  its  maturity."  One  Joseph,  the  secretary  and  busi- 
ness manager  of  the  plaintiff,  Avas  also  examined  as  a  witness 
by  the  plaintiff,  and  he  testified  that  he  "had  discounted  the 
said  bill  of  exchange  in  the* usual  course  of  business,  five  days 
after  its  date,  on  to-wit,  the  17th  day  of  August.  1880;  that  he 
discounted  said  bill,  when  he  purchased  it  for  the  plaintiff,  at 
the  rate  of  twelve  ^>(?r  centum,  ly^r  annurn.-^"  that  he  placed  it  in 
the  hands  of  bankers  in  Montgomery  for  collection ;  and  that 
"after  the  maturity  of  the  bill,  he  mailed  a  written  notice  to 
defendants,  addressed  to  them  at  their  post-office,  informing 
them  that  plaintiff  owned  said  bill."  The  evidence  for  the  de- 
fendants tended  to  show  that,  on  20th  December,  1880,  the 
defendant  McDuffie  paid  said  bill  to  Wm.  Hall  &  Co.,  taking 
their  receipt  for  the  payment  (which  was  read  in  evidence) ; 
that  when  he  paid  said  bill,  he  asked  for  it,  and  Hall  told  him 
that  "one  House,  the  father-in-law  of  said  Hall,  had  it,  but 
Hall  vfe  Co.  were  authorized  to  collect  it  y  and  that  "defendants, 
up  to  the  tini€  of  the  payment  of  said  bill,  had  never  been 
notified  that  said  bill  was  owned  by  the  plaintiff."  Evidence 
was  also  introduced  by  both  parties  on  the  issue  made  by  the 
plea  of  non  est  factum^  which  need  not  be  here  stated. 

This  being  the  substance  of  the  evidence,  "the  court,  among 
other  things,  charged  the  jury,  that  if  they  believe  from  the 
evidence,  that  plaintiff  acquired  the  bill  before  maturity,  by 
discounting  [it]  at  a  greater  rate  of  interest  jper  annum  than 
e\g\\i  per  centum,  then  the  plaintiff  is  not  a  honajide  holder,  so 
as  to  exempt  it  from  defenses  which  would  have  been  available 
as  between  the  original  parties ;  and  if  they  further  believe 
from  the  evidence  that  defendants  paid  said  bill  to  Wm.  Hall 
ife  Co.,  without  any  information  on  their  part,  that  said  bill 
was  the  property  of  the  plaintiff,  in  that  event  their  verdict 
must  be  for  defendants  on  the  plea  of  payment."  To  this 
charge  the  plaintiff  excepted,  and  it  is  here  assigned  as  error. 
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Houghton  &  Tysox,  for  appellant. 

R.  M.  Williamson,  contra. 

BRICK  KLL,C.  J. — In  the  absence  of  acceptance,  the  bill  of 
exchange,  having  been  drawn  by  one  partner,  payable  to  the 
partnership,  would  have  been  incomplete,  legally  speaking  not 
a  bill  of  exchange,  until  it  was  indorsed  by  the  payees,  entitling 
the  indorsee  to  sue  the  drawer  and  all  other  antecedent  parties. 
Murdoch  v.  C'antthers,  21  Ala.  785.  The  acceptance  of  the 
bill,  which  seems  to  have  been  contemporaneous  with  its  draw- 
ing, and  is  founded  on  a  consideration  of  value — the  pre-exist- 
ing debt  of  the  acceptors  to  the  payees — imports  an  engagement 
upon  the  part  of  the  acceptors  to  pay  the  bill  to  the  payees,  or 
the  rightful  holder  thereof,  w'hen,  according  to  its  terms,  it 
became  due  and  payable.  The  acceptors  became  the  primary, 
principal  debtors,  and  their  obligation  was  similar  to  that  of  the 
maker  of  a  promissory  note. — Story  on  Bills,  §  252 ;  1  Daniel, 
Neg.  Ins.  §§  532-37.  Upon  a  failure  to  pay  at  maturity,  there 
was  no  legal  impediment  to  an  action  at  law  by  the  payees  (if 
they  had  remained  the  holders)  against  the  acceptors.  The 
acceptance  was,  of  itself,  an  admission  by  the  acceptors  of  every 
thing  essential  to  the  existence  of  their  liability  as  primary, 
principal  debtors ;  of  the  right  of  the  drawer  to  draw,  and  of  the 
capacity  of  the  payees  to  take  and  hold,  or  to  indorse  the  bill. 

A  negotiation,  or  a  transfer  of  a  negotiable  instrument,  bona 
fide,  before  its  maturity,  in  the  usual  course  of  business,  for  a 
valuable  consideration,  and  without  notice,  is  by  the  law  mer- 
chant esteemed  as  a  creation  in  the  indorsee  of  an  original  and 
paramount  right  of  action  gainst  the  previous  parties ;  and  in 
his  hands  the  instrument  is  discharged  of  all  legal  and  equitable 
defenses  to  which  it  may  have  been  subject  before  it  came  to 
him. — 1  Amer.  Lead.  Cases,  420  ;  Pond  v.  Lockwood,  8  Ala. 
669  ;  Win^Um  v.  Westfeldt,  22  Ala.  760.  An  exception  to  this 
general  rule,  obtaining  in  this  State,  is,  that  a  holder,  acquiring 
a  negotiable  instrument  upon  a  usurious  consideration,  is  not  a 
hona  fide  holder;  and,  in  his  hands,  the  instrument  is  subject 
to  ecpiities  or  defenses  which  would  have  been  available  against 
the  antecedent  parties. — Saltmarsh  v.  Tuthill,  13  Ala.  390; 
SaZtraarsh  v.  P.  db  M.  Bank^  14  Ala.  668 ;  Carlisle  v.  Hill, 
16  Ala.  398. 

The  first  inquiry  arising  upon  the  instruction  given  by  the 
court  below  (and  that  instruction  is  the  only  matter  now  assigned 
as  error)  is,  whether  the  contract  by  which  the  plaintiff  acquired 
the  bill  from  the  payees,  is  usurious.  It  is  not  insisted  that 
the  original  contract,  that  by  which  the  acceptors  became  bound 
to  pay  the  bill  to  the  payees  according  to  its  tenor,  was  infected 
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witli  usury.  That  contract  was  fair  in  all  its  parts  ;  there  was 
no  loan  of  money,  or  forbearance  of  a  debt,  for  which  any 
greater  rate  of  interest  was  promised  or  exacted  than  that  which 
the  law  authorizes.  "  A  note  or  bill,  which  in  the  hands  of  the 
holder  is  a  valid  debt,  may  be  bought  or  sold  as  any  other  chat- 
tel at  its  real  or  supposed  value,  and  the  transfer  of  such  a  note 
or  bill  at  a  discount  beyond  the  legal  rate  of  interest  is  not 
usurious,  although  the  holder  may  indorse  it,  unless  the  trans- 
action was  a  mere  device  to  evade  the  statute  against  usury." 
Saltmarsh  v.  P.  (&  M.  Bank,  17  Ala.  768.  This  principle 
may  be  regarded  as  settled ;  though  decisions  to  the  contrary 
may  be  found,  as  it  is  supported  by  the  great  weight  of  authori- 
ties, which  are  too  numerous  for  special  citation.  In  Mtbnn  v. 
ComniUsion.  Co.,  15  Johns.  -14,  Spencer,  J.,  said :  "  The  prin- 
ciple is  too  well  settled  to  be  questioned,  that  a  bill,  free  from 
usury  in  its  concoction,  may  be  sold  at  a  discount,  by  allowing 
the  purchaser  to  pay  less  for  it,  than  it  would  amount  to  at  the 
legal  rate  of  interest,  for  the  time  the  bill  has  to  run.  The 
reason  is  obvious ;  as  the  bill  was  free  from  usury,  between  the 
immediate  parties  to  it,  no  after  transaction  with  another  person  • 
can,  as  respects  those  parties,  invalidate  it.  And  I  take  it  to  be 
equally  clear,  that  if  a  bill,  or  note  be  made  for  the  purpose  of 
raising  money  upon  it,  and  it  is  discounted  at  a  higher  premium 
than  tlie  legal  rate  of  interest,  and  where  none  of  the  parties 
whose  names  are  on  it,  can,  as  between  themselves,  maintain  a 
suit  on  the  bill  when  it  becomes  mature,  provided  it  had  not 
been  discounted,  then  such  discounting  of  the  bill  would  be 
usurious,  and  the  bill  would  be  void,"  This  bill  was  not 
drawn  or  accepted  for  the  purpose  of  raising  money,  and  as  we 
have  said,  after  acceptance,  was  a  valid  debt,  an  available 
security  in  the  hands  of  the  payees,  upon  which,  in  their  own 
names,  if  they  had  remained  the  holders,  and  there  was  default 
in  payment,  they  could  have  maintained  an  action  against  the 
acceptors.  The  right  to  sell  the  bill,  at  such  a  discount  from 
the  sum  expressed  upon  its  face  as  they  chose  to  accept,  was  as 
absolute  and  unqualified  as  their  right  to  sell  any  other  chattel 
which  they  may  have  owned.  A  sale  at  any  rate  of  discount, 
unless  the  transaction  originated  in  a  treaty  for  the  loan  of 
money,  of  which  the  sale  or  discount  was  the  consummation,  is 
not  a  loan  of  money,  or  the  forbearance  of  a  debt,  and  is  not 
consequently  offensive  to  the  statute  against  usury.  Whether 
the  transaction,  if  it  had  originated  in  a  treaty  for  the  loan  of 
money,  consummated  by  a  discount  of  paper  at  a  rate  exceeding 
legal  interest,  would  fall  within  the  statute,  is  not  a  question  in 
the  case,  upon  which  we  intend  intimating  an  opinion.  The 
plain  distinction  between  the  present  case  and  the  cases  of 
SalUaarsh  v.  Tuthill,  13  Ala.  390,  and  Carlisle  v.  IliU,  16  Ala. 
36 
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398,  to  wliicli  we  are  referred  bj  the  counsel  for  the  appellees, 
is,  that  in  the  hands  of  the  holders  negotiating  the  bills,  in  each 
of  those  cases,  the  bills  were  accommodation  papers,  intended  for 
the  raising  of  money,  upon  which  the  antecedent  parties  were 
not  liable  until  after  negotiation.  As  is  said  in  PoiveU  v. 
Waters,  S  Cowen,  669,  a  bill  or  note,  to  he  the  subject  of  sale, 
must  have  had  a  pre-existing  vitality.  If  it  had  not;  if  the 
holder  negotiating  it  can  not  bring  an  action  upon  it  in  the 
event  of  its  non-payment,  and  this  is  known  to  the  party  acquir- 
ing it  from  him,  the  transaction  is  of  necessity  a  loan  of  money, 
and  not  a  sale,  and  if  the  loan  is  usurious,  the  lender  is  not  a 
hona  fide  holder.  The  principle  is  thus  stated  by  Mr.  Parsons  : 
"  If  no  party  to  the  note  who  is  prior  to  the  holder  could  himself 
bring  an  action  upon  it  against  the  makei',  then  no  prior  party  ever 
owned  the  note,  and  the  holder,  being  the  first  owner,  must  be 
held  to  have  loaned  the  money  to  the  maker,  through  the  prior 

})arties,  who  were  only  agents  of  the  maker ;  and  on  the  other 
land,  if  either  prior  party  could  have  maintained  an  action,  he 
owned  the  note  and  sold  it  to  the  iiolder." — 2  Parsons  on  Bills, 
426.  The  principle  is  stated  in  substantially  the  same  language 
by  Mr.  Daniel  in  his  work  on  "Negotiable  Instruments"  (1 
DanieFs  Neg.  Ins.  ^  751) ;  and  of  itself  forms  the  test  by  which 
a  sale  of  a  bill  or  note  at  a  greater  rate  of  premium  than  legal 
interest,  is  distinguished  from  a  usurious  loan  of  money. 
Williams  v.  Reynolds,  10  Md.  57;  Durant  v.  Banta.S  Dutch. 
(N.  J.  L-dw)  624 ;  Ga^d  v.  Willis,  26  Penn.  St.  259 ;  Saltmarsh 
V.  P.  it  M.  Bank,  17  Ala.  761.  The  instruction, to  the  jury, 
that  the  plaintiff  was  not  a  hona  fide  holder,  because  he  acquired 
the  bill  from  the  payees,  before  maturity,  at  a  greater  I'ate  of 
discount  than  eight  ^>^r  centum^  was  erroneous,  and  the  excep- 
tion to  it  was  well  taken. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


McCall,  Ex'r,  v.  White. 

Motion  to  require  Sheriff  to  execute  Conveyance  of  Lands  sold 
by  his  Predecessor  in  Office. 

1.  Statute  authorizhif/  court  to  order  sheriff  to  exgtute  conveyance  of 
landn  sold  hy  hiit  jn'rderessor,  conittrued. — Under  the  statute  authorizing 
the  court  from  which  issued  process,  under  vvliich  a  sherifT  makes  sale  of 
hmd,  if  he  should  die  or  vacate  his  office  without  executing  a  conveyance 
to  tlie  j)urcha8er,  to  order  his  successor  in  office  to  execute  the  convey- 
ance (Code,  1876,   §  3207),  the  i>ower  is  limited  to  the  single  case  of  a 
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failure  to  execute  a  conveyance ;  the  power  to  direct  and  order  the  refor- 
mation of  a  conveyance,  defective  because  of  a  mistake  common  to  the 
sheriff  and  the  purchaser,  is  not  conferred  by  the  statute. 

2.  Same;  motion  must  he  made  within  reasonable  time. — A  motion  to 
require  the  slieriff  to  execute  a  conveyance  under  this  statute  is  properly 
refused,  where  more  than  ten  years,  elapsed  after  the  sale,  before  the 
making  of  the  motion,  during  which  time  the  purchaser  and  those  claim- 
ing under  him  have  not  had  or  claimed^  possession  of  the  land,  and  no 
explanation  is  given  for  the  delay. 

Appeal  from  Lowndes  Circuit  Court. 
Tried  before  Hon.  John  Moore. 

The  case  made  by  the  record  is  sufficiently  stated  in  the 
opinion. 

Houghton  <fe  Tyson  and  Troy  &  Tompkins,  for  appellant. 

W.  C,  Griffin,  contra. 

BRICKELL,  C.  J. — The  present  proceeding  was  instituted 
under  the  statute  (Code  of  1S76,  §  3207),  wliicu  autliorizes  the 
court  from  which  the  process  issued,  under  which  a  sheriff 
makes  sale  of  lands,  if  he  should  die  or  vacate  his  office  without 
making  a  conveyance  to  the  purchaser,  to  order  his^  successor 
in  office  to  make  the  conveyance,  upon  proof  of  the  sale  and 
payinent  of  the  pui^chase-nionoy.  The  power  which  the  court 
is  authorized  to  exercise,  is  in  its  nature  equitable.  Before  the 
statute,  in  such  cases,  the  omission  of  the  sheriff  could  be 
remedied  only  in  a  court  of  equity. — Stewart  v.  /Stokes,  33  Ala. 
494.  And  it  must  be  observed,  the  power  is  limited  to  a  single 
case — the  failure  to  make  a  conveyance.  It  is  not  a  power  to 
direct  and  order  the  reformation  of  a  conveyance,  defective 
because  of  a  mistake  common  to  the  sheriff  and  the  purchaser. 
In  the  present  case,  the  sheriff  promptly  executed  a  convey- 
ance, which  was  delivered  to  the  purchaser,  and  was  exhibited 
in  the  circuit  court.  If  there  be  in  it  mistake,  or  any  special 
defect,  it  has  not  been  pointed  out,  nor  could  its  existence  now 
be  matter  of  inquiry. 

More  than  ten  years  elapsed  after  the  sale,  before  the  making 
of  this  motion  ;  and  it  does  not  appear  that  during  this  period 
the  purchaser,  or  those  claiming  under  him  have  had  or  claimed 
possession  of  the  lands.  In  all  analogous  proceedings,  as  in 
applications  for  the  vacation  of  a  sale  of  lands  under  execution, 
parties  are  required  to  intervene  with  reasonable  diligence. 
Unreasonable  and  unexplained  delay  is  a  positive  bar  to  the 
interference  of  the  courts. — McCasheU  v.  Zee,  39  Ala.  131 ; 
Daniel  v.  Modawell,  22  Ala.  365.  If  during  the  period  which 
was  permitted  to  elapse,  and  for  the  delay  there  is  no  explana- 
tion, there  has  been  an  adverse  possession  of  the  lands,  the 
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purchaser  has  lost  all  legal  remedy  for  their  recovery.  In  view 
of  the  fact,  that  the  specific  case  for  which  the  statute  provides, 
the  failure  of  the  sheriff  to  make  a  conveyance,  is  shown  not 
to  exist,  and  of  the  unexplained  and  unreasonable  delay  in 
making  the  motion,  we  are  of  opinion  the  circuit  court  prop- 
erly denied  ft. 

Affirmed.  * 


Ex  parte    The    Southern    Telegraph 
Company, 

Mandamus.    . 

1.  Order  removing  cause  from  State  to  Federal  court,  a  final  jitdgment, 
from  which  appeal  lies. — An  order  made  by  the  probate  court,  in  a  pro- 
ceeding instituted  by  a  telegraph  companj'  to  condemn  the  right  of  way 
along  the  road-bed  of  a  railroad  company  for  the  establishment  of  its 
line  of  telegraph,  removing  the  cause  from  that  court  to  tlie  Federal 
court,  under  the  provisions  of  the  act  of  Congress,  is  a  final  judgment, 
from  which  an  appeal  or  writ  of  error  will  lie. 

2.  Same;  when  mandamus  will  not  lie  to  set  aside. — The  petition  for 
the  removal  of  the  cause,  filed  by  the  railroad  company,  bringing  the 
case  within  the  provisions  of  the  act  of  Congress,  mandamus  will  not 
lie  to  vacate  and  set  aside  an  order  made  by  the  probate  court,  removing 
the  cause  to  the  Federal  court,  because  the  order  was  made  without 
hearing  evidence  offered  by  the  telegraph  company,  showing  that  the 
right  of  way  sought  to  be  condemned  was  of  less  value  than  five  hundred 
dollars,  and  that  the  contrary  averment  in  the  petition  for  removal  was 
untrue. 

Application  to  tliis  court  for  a  writ  of  mandamus,  to  compel 
the  Probate  Court  of  Montgomery  county  to  vacate  and  set 
aside  an  order  made  by  that  court,  removing  a  cause  therein 
pending  to  the  Circuit  Court  of  the  United  States. 

The  case  made  by  the  record  is  sufficiently  stated  in  the 
opinion. 

Gayloru  B.  Clark' and  Tiros.  G.  Jones,  for  appellant.  (1) 
The  court  below  had  jurisdiction  to  determine  wliet4ier  the 
cause  was  removal)It3,  and  was  bound  to  exercise  its  judgment, 
and  act  judicially  in  determining  the  matter.  The  present 
application  is  not  tlie  proper  remedy  to  correct  the  error,  if 
error  there  be,  in  the  rigiitful  exercise  of  jurisdiction. — l!k 
parte  M.  A  0.  R.  R.  Co.,  63  Ala.  349 ;  A-  j^^rte  State  of 
Alaharaa,  71  Ala.  365.  (2)  The  petitioner  has  adequate  remedies 
to  correct  the  alleged  error.  He  may  move  the  Federal  court 
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to  remand  tlie  cause. — Removal  Acts  of  1875,  §  5  ;  Dillon  on 
Removal  of  Causes,  p.  102,  ^  83;  Kx  parte  State  of  Alahama^ 
71  Ala.  367  ;  Ex  parte  M.  cfe  0.  R.  R.  Co.,  63  Ala.  352.  And 
again,  the  order  of  removal  is  a  final  judgment,  so  far  as  the 
probate  court  is  concerned,  from  which  an  appeal  lies  to  this 
court. — Bryant  v.  Rich,  106  Mass.  180 ;  Crane  v.  Reeder,  28 
Mich.  527 ;  Darst  v.  Bates,  51  111.  4:S9;  State  v.  Judge  23  La. 
Ann.  29  ;  Dillon  on  Removal  of  Causes,  pp.  108-9,  notes  ; 
Ins.  Co.  V.  Byrus,  45  Ind.  133. 

Gl'nter  &  Blakey,  contra,  cited  Ex  parte  Jones,  66  Ala. 
202;  Ex  parte  M.  &  0.  R.  R.  Co.,  63  Ala.  349;  Ex  parU 
Grimhall,  61  Ala.  598;  46  Iowa, 449;  /J. 406;  100 U.S. 457; 
71  Ala.  365. 

SOMERYILLE,  J. — The  application  in  this  case  is  for  the 
writ  of  mandamus,  to  compel  the  Probate  Court  of  Mont- 
gomery county  to  vacate  an  order  removing  a  pending  suit 
from  that  tribunal  to  the  Circuit  Court  of  the  I  nited  States, 
which  was  effected  on  petition  of  the  defendant  under  the 
provisions  of  the  Act  of  Congress  of  March  3rd,  1875. — Re- 
vised Stat.  U.  S.  (Supplement),  Vol.  1, 1874-1881,  pp.  173-177. 
The  suit,  so  removed,  was  an  ad  <piod  damnum,  proceeding,  in 
which  the  petitioner  was  seeking  to  condemn  the  right  of  way 
for  the  establishment  of  its  line  of  telegraph  over  the  road-bed 
of  the  defendant,  the  Louisville  and  JSTashville  Railroad  Com- 
pany. It  is  not  denied  that  the  averments  of  the  petition  of 
removal  brought  the  case  within  the  provisions  of  the  act  of 
Congress.  The  objection  taken  to  the  action  of  the  court  is, 
that  the  order  of  removal  was  made  without  hearing  any 
evidence  as  to  the  value  of  the  right  of  way,  which  was  the 
matter  in  dispute ;  the  petitioner  offering  to  show  to  the  court 
that  it  was  less  than  the  sum  of  five  hundred  dollars,  and  that 
the  contrary  averment  in  defendant's  petition  was  untrue.  It 
was  insisted  that  this  was  a  jurisdictional  fact,  into  which  it 
was  the  duty  of  the  probate  court  to  inquire,  previous  to  making 
the  order. 

The  purpose  of  the  present  application,  as  we  have  said,  is 
to  have  this  order  of  removal  revoked. 

It  is  our  opinion  that  mandaimus  will  not  lie  for  this  purpose. 
The  petitioner  has  an  adequate  remedy  by  appeal,  or  writ  of 
error ;  and  this  fact  is  fatal  to  the  relief  sought  through  the 
aid  of  this  extraordinary  writ.  The  order  of  removal  was  a 
final  judgment,  and  from  every  such  judgment  an  appeal  or 
writ  of  error  will  lie.  A  judgment  may  be  deemed  final,  when 
it  completely  determines  the  particular  suit,  without  adjudging 
the  rights  of  the  parties  litigant.— Freeman  on  Judg.  (3rd  Ed.) 
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§§  16-17 ;  §  21  J.  The  action  of  the  probate  court,  ordering 
the  removal,  was  an  end  of  the  suit,  so  far  as  its  jurisdiction 
was  concerned,  until  its  action  is  reversed,  or  else  the  cause  is 
remanded  by  the  Federal  court.  And  this  is  true,  although 
the  order  may  have  been  erroneously  made,  inasmuch  as  the 
case  for  removal  made  by  the  defendant's  petition  is  within  the 
act. — Removal  of  Causes  (Dillon),  ^  87.  As  stated  by  Judge 
Dillon,  the  State  courts  have  generally  held,  so  far  as  we  can 
see,  with  but  a  single  exception,  that  an  appeal  lies  to  the  ap- 
pellate court  of  the  State,  from  an  order  for  the  removal  of  a 
cause  to  a  Federal  court,  or  from  an  order  refusing  such 
removal. — Removal  of  Causes,  p.  108,  note  1,  and  cases  cited. 
Perhaps,  the  principle  can  be  stated  more  accurately  by  saying, 
that  an  appeal  will  lie  from  an  order  of  removal,  as  from  a 
final  judgment,  and  that  the  appellate  State  court  will  review 
an  assignment  of  error  based  upon  a  refusal  to  remove,  when 
the  cause  is  properly  before  it  by  appeal  on  final  judgment. 

In  Crane  v.  Jieeder,  28  Mich.  527,  the  Supreme  Court  of 
Michigan  held  such  an  order  of  removal  to  be  reviewable  on 
error ;  and  the  same  conclusion  has  been  many  times  reached 
in  the  Supreme  Court  of  Louisiana,  and  of  other  States. 
Coons  V.  Judge^  etc.,  23  La.  Ann.  Rep.  29,  and  cases  cited. 

A  majority  of  this  courl^  therefore,  concur  in  the  view,  that 
the  remedy  of  the  petitioner,  if  any,  is  by  appeal  from  the 
judgment  of  the  probate  court,  which  they  deem  to  be  final. 

The  Chief  Justice,  without  expressing  any  opinion  on  this 
point,  concurs  in  the  view,  that  the  application  for  mandam/KLS 
should  be  refused  on  the  authority  of  Ex  j^arte  Mohile  c&  Ohio 
R.  R.  Co.,  63  Ala.  349,  which,  in  his  judgment,  holds  that  the 
proper  remedy  is  by  application  to  the  Federal  circuit  court, 
under  the  provisions  of  the  act  of  Congress  of  March  3, 1875, 
which  authorizes  the  remanding  of  the  cause  to  the  State  court, 
when  the  matter  in  dispute  is  shown  to  be  less  than  five  hundred 
dollars,  exclusive  of  costs.  His  view  is,  that  the  petitioner 
should  apply  to  the  circuit  court,  and  move  there  to  have  the 
cause  remanded  to  the  State  couit,  for  want  of  jurisdiction  in 
the  former  court. 

The  application  for  mandamus  must  be  denied. 


1883.]  OF  ALABAMA.  66" 

[Fielder,  Ex'r,  v.  Childs.l 


Fielder,  Ex'r,  v.  Childs. 

Assumpsit  for  use  and  occupation. 

1.  Sale  of  decedent's  lands;  what  interest  passes  under. — A  decree  of 
the  probate  court  ordering,  on  the  petition  of  the  personal  representative 
of  a  decedent's  estate,  the  sale  of  lands,  and  a  sale  and  conveyance  made 
thereunder,  must  be  taken  and  construed  in  connection  with  the  petition ; 
and  hence,  if  the  i)etition,  averring  that  the  decedent  owned  and  pos- 
sessed", at  the  time  of  his  death,  a  designated  undivided  interest  in  the 
lands,  seeks  only  the  sale  of  that  intetest,  a  decree  ordering  the  sale  of 
the  entire  estate  in  the  lands,  and  a  sale  and  conveyance  made  under 
and  in  pursuance  of  the  decree,  pass  to  the  purchaser  only  the  designated 
interest  described  in  the  petition,  constituting  him  a  tenant  in  common 
with  the  other  owners. 

2.  Estoppel  in  pais;  oicner  of  land  not  affected  hy,  in  court  of  law. — If 
the  fact  that  such  sale  was  consented  to  by  the  mother  and  guardian  of 
two  of  the  other  owners  of  the  lands-,  who  were  minors,  and  she  received 
their  share  of  the  purchase-money,  for  which  she  afterwards  fully  ac- 
counted to  them,  is  available  to  estop  them  from  asserting  their  legal 
estate  in  the  lands,  the  estoppel  can  only  prevail  in  a  court  of  ecjuity  ;  as 
a  court  of  law  looks  to,  and  recognizes  only  the  legal  estate  in  lands,  and 
takes  no  cognizance  of  the  equities  of  the  parties  dependent  upon  matters 
in  pais. 

3.  Tenants  in  common;  Uahility  for  use  and  occupation. — It  is  a  rule  of 
the  common  law,  unchanged  by  the  statutes  of  this  State,  that  the  mere 
occupation  by  a  tenant  in  common  of  the  entire  estate  or  premises  does 
not  entitle  his  co-tenants  to  call  him  to  account  for  rents,  or  render  him 
liable  to  an  action  by  them  for  use  and  occupation. 

4.  Purchase  of  lands  by  administrator  at  his  ou-n  sale;  not  void,  but 
voidable  only. — Where  an  administrator  purchases  lands  at  his  own  sale, 
made  under  a  decree  of  the  probate  court,  and,  on  confirmation  of  the 
sale,  a  conveyance  is  executed  to  him  by  a  commissioner  apj)ointed  by 
the  court  for  that  purpose,  the  sale  is  not  void,  but  voidable  merely,  at 
the  election  of  parties  having  adverse  interests,  seasonably'  made  in  a 
court  of  equity  ;  and  until  avoided,  the  legal  estate  remains  m  him. 

5.  Tenants  in  common;  ichen  possession  of  one  presumed  to  be  possession 
of  all. — The  entry  and  possession  of  one  tenant  in  common  are  ordinarily 
presumed  to  be  the  entry  and  possession  of  all  the  tenants ;  and  this  pre- 
sumption prevails  in  favor  of  all,  until  there  is  some  open,  notorious  act 
of  ouster  and  adverse  possession  \W  the  tenant  entering  and  holding, 
brought  home  to  the  notice  or  knowledge  of  his  co-tenants. 

6.  Same;  when  possession  of  one  tenant  adverse. — "Where  a  purchaser  of 
lands  at  a  sale  made  by  the  administrator  of  a  deceased  tenant  in  com- 
mon enters  into  and  takes  posse.-^sion  of  the  whole  premises,  under  a 
deed  purporting  to  convey  the  entire  interest  in  the  lands,  but,  in  fact, 
only  conveying  the  undivided  interest  of  the  deceased  tenant,  and  con- 
tinues therein,  claiming  for  himself  the  entirety  in  fee  simple  in  the 
capacity  of  sole  and  exclusive  proprietor,  and  taking  and  appropriating 
for  his  own  use  the  rents  and  profits,  these  open,  unequivocal,  and 
notorious  acts  of  ownership  render  his  possession  adverse  and  hostile  to 
the  title  of  the  co-tenants,  and  are  equivalent  to  an  actual  ouster,  and 
of  an  utter  disseisin. 
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7.  Same;  when  deed  color  of  title. — While  the  deed,  in  such  case,  may 
be  insufficient  to  pass  the  legal  estate  to  more  than  the  interest  of  the 
deceased  tenant  in  the  lands,  and,  as  to  the  interests  of  the  other  tenants, 
it  may  be  void,  it  is  nevertheless  color  of  title ;  and  a  possession  under  it, 
asserted  as  exclusive,  and  in  hostility  to  the  title  of  the  true  owners,  is 
adverse. 

8.  Assumjisit  for  use  and  occupation;  when  one  tenant  in  common  can 
not  maintain  against  another. — In  such  case,  the  other  tenants  in  common 
can  not  maintain  an  action  of  assumpsit  for  use  and  occupation  against 
the  purchaser  so  entering  and  holding. 

9.  Same;  what  necessary  to  maintain — The  indispensable  element  to 
support  the  tiction  of  assumpsit  for  use  and  occupation,  both  at  common 
law  and  under  the  statute,  is  the  conventional  relation  of  landlord  and 
tenant,  or  an  entrj'  into  possession  in  recognition  of,  and  in  subordina- 
tion to  the  title,  or  a  holding  by  the  permission  of  the  landlord,  estopping 
the  tenant  from  denying  or  claiming  the  title,  or  drawing  it  into  contro- 
versy. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  Hon.  II.  D.  Clayton. 

This  was  an  action  of  assumpsit  brought  by  Lula  J.  Childs 
and  Thomas  L.  Fielder,  infants,  suing  by  their  next  friend, 
against  Elvira  H.  Fielder,  as  the  executrix  of  the  last  will  and 
testament  of  James  H.  Fielder^  deceased,  for  the  use  and  occu- 
pation of  certain  land,  in  the  complaint  described,  by  defend- 
ant's testator,  from  1st  January,  1864,  to  Ist  January,  1869 ; 
and  it  was  commenced  on  22d  March,  1881.  The  defendant 
pleaded  the  general  issue,  "with  leave  to  give  in  evidence  any 
matter  which  might  be  specially  pleaded  ;  and  it  was  agreed 
that  any  pleas  which  might  be  pleaded  under  the  facts  agreed 
on  by  the  parties,  in  bar  of  the  recovery  of  the  amount  sued 
for,  or  in  bar  of  the  recovery  of  any  portion  of  such  amount, 
should  be  considered  and  treated  as  fully  as  if  the  same  were 
formally  and  fully  set  out  and  pleaded,"  The  cause  was  tried 
on  issue  joined  on  this  plea,  the  trial  resulting  in  a  verdict  and 
judgnient  for  the  plaintiffs. 

There  was  an  agreement  as  to  the  facts,  which  was  read  in 
evidence,  and  which  is,  in  substance,  as  follows  :  L.  B.  Fielder 
was  killed  in  battle  on  the  2nd  July,  1862,  seized  of  an  undivided 
one-fifth  interest  in  and  to  the  land,  for  the  use  and  occupation 
of  wliich  this  suit  was  brought,  and  leaving  a  will,  by  which 
he  devised  to  Thomas  L.  Fielder,  the  plaintiffs'  father,  an  un- 
divided one-fourth  of  his  one-fifth  interest,  the  said  Thoujas  L. 
being,  at  the  time  of  the  death  of  the  said  L.  B.  Fielder,  the 
owner  of  an  undivided  two-fifths  interest  in  said  land.  On 
16t]i  March,  1863,  the  will  was  duly  probated  in  the  Probate 
Court  of  Pike  county,  in  this  State,  and  James  II.  Fielder,  the 
defendant's  testator,  was  duly  appointed  administrator,  with 
the  will  annexed,  of  his  estate.  In  December,  1862,  the  said 
Thomas  L.  Fielder  died,  seized  and  possessed  of  the  undivided 
interest  in  said  land  which  he  acquired  under  the  will  of  the 
Vol.  lxxiii. 
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said  L.  B.  Fielder,  and  also  the  additional  undivided  two-fifths 
interests  therein  which  he  owned  at  the  death  of  the  said  L.  B. 
Fielder ;  and  leaving  a  last  will  and  testament,  by  which  he 
devised  and  bequeathed  all  his  property  to  his  widow,  Jane  A. 
H.  Fitilder,  during  her  widowhood,  and  directing,  on  her  mar- 
riage, that  his  property  should  be  divided  between  her  and  his 
children,  she  taking,  as  her  portion  of  the  estate,  what  she 
would  be  entitled  to,  under  the  laws  of  this  State,  "  as  her 
dower  and  distributive  share."  Said  will  was  afterwards  duly 
admitted  to  probate  in  the  Probate  Court  of  Pike  county,  and 
letters  testamentary  thereon  were  granted  to  her,  she  having 
been  nominated  as  executrix  in  the  will.  The  plaintiffs  were 
the  only  surviving  children  of  the  said  Thomas  L.  Fielder; 
and  the  said  widow  married  again  in  August,  1864. 

On  21st  September,  1863,  James  H.  Fielder,  as  the  adminis- 
trator of  the  estate  of  L.  B.  Fielder,  filed  in  said  probate  court 
a  petition  for  the  sale  of  the  undivided  one-fifth  interest  in 
said  land  of  which  said  decedent  died  seized  and  possessed,  for 
division;  and  on  13th  November,  1863,  a  decree  of  sale  was 
made  and  entered  on  said  petition.  The  language  of  this  decree 
is  broad  enough,  when  read  by  itself,  to  have  authorized  the 
sale  of  the  entire  interest  and  estate  in  the  land,  and  not  merely 
the  undivided  one-fifth  interest  therein,  described  and  sought 
to  be  sold  in  the  petition.  On  11th  December,  1863,  under 
the  decree  of  sale,  and  by  and  with  the  consent  of  the  said 
Jane  A.  H.  Fielder,  the  widow  and  executrix  of  the  plaintiffs' 
father,  who  also  appears  to  have  been  their  guardian,  they 
being  minors,  and  of  the  other  tenants  in  common,  the  said 
administrator  sold  the  entire  interest  and  estate  in  said  land, 
including  not  only  the  interest  sought  to  be  sold  in  the  petition, 
but  also  the  undivided  two-fifths  interest  which  the  plaintiffs' 
father  owned  prior  to  the  death  of  the  said  L.  B.  Fielder,  and 
the  interests  of  the  other  tenants  in  common ;  and  at  the  sale 
he  became  the  purchaser.  Tiie  sale  was  soon  thereafter  reported 
to  the  court,  and  by  it  confirmed,  and  a  deed  was  executed  to 
the  said  purchaser,  defendant's  testator,  by  a  commissioner  ap- 
pointed by  the  probate  court  for  that  purpose ;  and  thereupon 
he  entered  into  the  actual  possession  of  said  land  under  his 
purchase,  and  continued  therein  until  10th  November,  1869, 
when  he  sold,  and  by  deed  with  warrant}'  conveyed  it  to  one 
Delbridge.  who  then  took,  and  has  since  held  possession  of  the 
same.  During  the  time  the  defendant's  testator  was  in  posses- 
sion of  said  land,  he  claimed  it  under  his  said  purchase,  and 
did  not  recognize  "any  claim  or  interest  of  plaintiffs  in  the 
same."  It  was  further  admitted,  in  substance,  that  the  purchase- 
money  for  said  land  was  fully  paid,  two-fifths  thereof  to  Jane 
A.  H.  Fielder ;  that,  on  a  final  settlement  made  by  the  said 
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James  H.  Fielder  of  his  administration  upon  the  estate  of  L. 
B.  Fielder,  he  "  accounted  for  the  proceeds  of  the  sale  of  L. 
B.  Fielders  one-lifth  interest  in  said  land  ;"  and  that,  on  a  final 
settlement  made  in  April,  1865,  by  Jane  A.  H.  Fielder,  as  the 
executrix  of  the  last  will  and  testament  of  Thomas  L.  Fielder, 
she  "  charged  herself,  among  other  things,  with  the  sum  of 
$5440,  which  was  the  proceeds  of  the  sale  of  the  two-iifths 
interest  of  her  testate  in  the  said  land,  and  which  sum  had 
been  received  by  her  fi-om  said  sale  of  December  11th,  1863." 
The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
the  substance  of  which,  so  far  as  material,  is  stated  above.  The 
court  charged  the  jury,  at  plaintiffs'  written  request,  that  if 
they  believe  the  evidence,  "  they  will  find  for  the  plaintiffs  for 
two-thirds  of  two-fifths  of  the  annual  rent  of  the  land  in  the 
possession  of  James  H.  Fielder,  during  the  time  he  held  the 
actual  possession,  with  interest  to  this  date."  The  court  refused 
to  charge,  at  defendant's  written  request,  that  if  they  believed 
the  evidence,  they  must  find  for  her.  To  these  rulings  the 
defendant  duly  excepted  ;  and  they  are  here  assigned  as  error. 

H.  C.  Tompkins,  with  whom  was  F.  Law,  for  appellant.  (1) 
If  the  sale  of  the  land  was  void,  as  is  insisted  by  plaintiffs, 
then  it  is  clear  that  James  II.  Fielder's  holding  was  adverse  to 
the  plaintiffs ;  he  claimed  the  lands  as  his  own,  and  did  not 
recognize  the  rights  of  plaintiffs. —  Weave?'  v,  Jones,  24  Ala. 
420;  Gillaspie  V.  Osbnrn,  13  Am.  Dec.  136;  Adams  on  Eject, 
p.  54,  and  note  1  ;  Tyler  on  Eject.  &•  Ad.  Pos.  p.  86i ;  4 
Wait's  Ac.  (k  Def.  p.  179.  If  Fielder's  possession  was  adverse 
to  plaintiffs'  title,  it  is  perfectly  clear  that  no  action  for  use  and 
occupation  will  lie  in  their  favor.  In  such  a  case,  they  must 
resort  to  the  action  of  trespass. —  Weaver  v.  Jones,  supra', 
Butler  V.  C'owles,  19  Am.  Dec.  612 ;  Smith  v.  Stewart,  6  Johns. 
46;  Lankford  v.  Green,  52  Ala.  103.  (2)  But  if  Fielder's 
possession  was  not  adverse,  the  lands  were  sold  by  the  consent 
of  the  other  tenants  in  conmion,  and  were  paid  for.  By  the 
sale  and  purchase  Fielder  then  acquired  a  perfect  equity  to  tlie 
interests  of  such  other  tenants,  and  became  a  tenant  in  common 
with  .])laintiff8.  The  law  is  now  well  settled  that  where  one 
tenant  in  common  occupies,  as  in  this  case,  instead  of  renting 
out,  the  whole,  or  the  whole  of  a  part  of  the  common  estate, 
no  action  will  lie  against  him  in  favor  of  his  co-tenants  for  rent. 
Everts  V.  Beach,  18  Am.  Rep.  169;  Chmnhers  v.  Chamhers,  14 
Am.  Dec.  585.  This  was  the  universal  rule  at  common  law, 
and  to  remedy  it,  the  statute  of  4  and  5  Anne  was  passed  ;  but 
we  have  no  such  statute  in  this  State.  This  rule  must  not  be 
confounded  with  the  rule  in  cases  where  one  co-tenant  rents  out 
the  common  property,  with  the  assent  of  his  co-tenants,  and 
Vol.  lxxiii. 
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receives  the  entire  rent.  In  such  cases,  it  is  held  that  such  co- 
tenants  may  maintain  an  action  for  their  sliare  of  the  money  so 
received.  But  the  action  in  this  case  is  not  of  that  character, 
nor  do  the  admitted  facts  show  any  renting  out  by  Fielder,  but 
a  personal  occupancy.  (3)  Though  the  deed  executed  to  Fielder 
by  the  commissioner  may  be  void,  yet,  his  holding  under  it  is 
under  color  of  title. — Allen  v.  Kellam,  69  Ala.  442 ;  Tate  v. 
Southard^  14  Am.  Dec.  578,  and  notes ;  Molton  v.  Henderson, 
62  Ala.  426.  It  is  the  policy  of  our  law  to  shorten  the  ])eriod 
for  which  rent  may  be  recovered  of  one  claiming  land  under 
color  of  title.  It  has,  therefore,  been  enacted  that  such  persons 
shall  not  be  responsible  for  rent  for  more  than  one  year  before 
the  connnencement  of  the  suit.  This  rule  is  not  limited  to  the 
recovery  of  rents  in  actions  for  the  i*eal  estate  itself,  but  applies 
to  all  actions,  in  which  such  recovery  is  sought,  whether  at  law 
or  in  equity.— Code  of  1876,  §  2^m\  Dozierv.  Mitchell,  65 
Ala.  511.  Rent  being  claimed  in  this  suit  for  the  years  1^64-69, 
inclusive,  atid  the  last  year  for  which  rent  is  claimed  being 
more  than  eleven  years  prior  to  the  commenceme|t  of  the  suit, 
the  plaintiffs  must  fail  on  this  ground.  r 

J.  N.  Arrington  and  David  Clopton,  contra.     (No  brief 
came  to  .the  hands  of  the  reporter.) 

■  BRICKELL,  C.  J. — The  action  is  assumpsit  for  use  and 
occupation,  and  the  counts  of  the  complaint,  upon  which  the 
trial  was  had,  are  in  the  form  prescribed  by  the  Code.  The 
facts  were  agreed  upon,  and  the  plaintiffs'  right  of  i-ecovery 
was  probably  rested  upon  one  or  the  other  of  two  jjropositions. 
The  tirst  is,  that  as  the  decree  of  the  court  of  probate  author- 
ized only  the  sale  of  the  estate  or  share  in  the  lands  of  the 
deceased  tenant,  L.  B.  Fielder,  shown  by  the  application  to  the 
court,  on  which  the  decree  is  founded,  to  be  an  undivided  one; 
fifth,  though  the  conveyance  to  the  testator  of  the  appellant 
purports,  if  not  read  in  connection  with  the  application,  to  pass 
the  entirety  in  the  lands,  the  testator  became  a  tenant  in 
common  with  the  surviving  tenants,  and  having  used  and 
occupied  the  whole  of  the  lands,  taking  to  himself  the  rents  and 
profits,  is  bound  to  account  to  his  companions  for  their  respect- 
ive shares  of  such  rents.  The  other  proposition  is,  that  the 
conveyance  to  the  testator,  so  far  as  it  may  purport  to  pass  the 
entirety  to  the  lands,  is  void  and  inoperative  as  to  the  plaintiffs, 
not  impairing  or  defeating  their  share  or  estate,  and  though 
under  it  the  testator  ma}'  have  entered,  claiming  and  holding 
in  hostility  to  the  title  of  the  plaintiffs,  they  may  waive  the 
trespass,  and  in  assumpsit  for  use  and  occupation  recover  their 
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share  of  the  rente,  as  upon  an  implied  contract.  These  propo- 
sitions it  is  matter  of  convenience  to  consider  separately. 

The  court  of  probate  has  jurisdiction,  upon  the  petition  of 
the  personal  representative  disclosing  a  statutory  ground  for 
sale,  to  order  the  sale  of  any  estate  or  interest  in  lands,  legal 
or  equitable,  descendible  to  heirs,  whether  it  is  held  in  severalty, 
or  in  common  with  others.  The  sale  is  judicial,  and  passes  only 
the  quantum  of  the  estate  or  interest  of  the  decedent, — Per- 
kiTis  V.  Winter^  7  Ala.  855 ;  Evans  v.  Mattheios,  8  Ala.  99 ; 
Jennings  v.  JenJcins,  9  Ala.  285  ;  Duval  v.  P.  cfe  M.  Bank,  10 
Ala.  636  ;  Vaughan  v.  Holmes^  22  Ala.  593.  A  conveyance  by 
a  tenant  in  common  of  his  undivided  share  of  the  estate  to  a 
stranger,  or  its  alienation  and  conveyance  by  operation  of  law, 
converts  the  alienee  into  a  tenant  in  common  with  the  other 
tenants.  They  hold  by  several  and  distinct  titles,  each  has  a 
distinct,  though  undivided  or  unascertained  share  or  interest, 
each  is  entitled  to  possession,  and  the  possession  of  one,  if  not 
in  hostility  to,  and  open,  intentional  exclusion  of  the  others,  is 
the  possession  of  all  in  contemplation  of  law. — 1  Wash.  Real 
Prop.  568;  4  Kent,  408.  The  proceedings  in  the  court  of 
probate  for  tiie  sale  of  lands  of  deceased  persons,  at  the  instance 
of  the  personal  representative,  are  in  rem,.  The  petition  of 
the  representative,  disclosing  a  statutory  ground  for, the  sale, 
calls  into  exercise  the  jurisdiction  of  the  court,  when  it  is 
recognized  by  the  court,  and  the  decree  of  sale,  and  the  con- 
veyance made  under  the  order  of  the  court  are  of  necessity 
referred  to  it,  and  are  taken  and  construed  in  connection  with 
it.  If  we  disconnect  the  sale  and  conveyance  to  the  testator 
of  the  appellant,  under  the  decree  and  order  of  the  court  of 
probate,  from  the  fact  that,  by  consent  of  some  of  the  tenants, 
and  by  consent  of  the  inother,  the  co-tenant  and  guardian  of 
the  plaintiffs,  the  entire  estate  was  sold,  the  testator,  by  his 
purchase  and  the  conveyance  to  him,  would  have  acquired  only 
the  share  or  estate  of  the  deceased  tenant,  shown  by  the  appli- 
cation to  be  one-fifth,  however  general  may  be  the  language  of 
the  decree  and  of  the  conveyance,  and  he  would  have  become 
a  tenant  in  common  with  the  surviving  tenants.  Standing  in 
that  relation,  not  asserting  a  hostile  title,  his  entry  and  posses- 
sion, though  he  may  have  occupied  the  entire  premises,  taking 
to  himself  the  whole  profits,  would  not  have  amounted  to  an 
ouster  of  liis  companions. — Ahercromhie  v.  Baldwin,  15  Ala. 
363.  The  mere  occupation  by  a  tenant  in  common  of  the 
entire  estate  or  premises,  by  the  common  law,  does  not  entitle 
his  co-tenants  to  call  him  to  account,  nor  render  him  liable  to 
an  action  at  their  instance  for  use  and  occupation.  The  statute 
of  4  Anne,  c.  16,  which  has  been  in  some  of  the  States  sub- 
stantially   re-enacted,    renders    joint   tenants   and    tenants   in 
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common  liable  to  account  for  receiving  more  than  their  jiret 
share  of  the  rents  and  profits.  It  has  not  been  re-enacted  in 
this  State,  nor  have  we  any  similar  statutory  provision.  The 
common  law  remains  unchanged,  and  nothing  is  better  settled, 
than  that  the  mere  occupation  of  premises  owned  in  common 
by  one  of  the  tenants  does  not  render  him  liable  for  rents  to 
his  companions. — Newhold  v.  ASm«7*^,  67  Ala.  326;  Terrell  v. 
Cunningham^  70  Ala.  100.  The  first  proposition  upon  which 
we  have  said  the  plaintiffs'  right  of  recovery  may  be  rested, 
can  not,  therefore,  be  maintained. 

The  sale  and  conveyance  of  the  share  or  interest  of  the 
plaintiffs  in  the  lands,  though  made  with  the  consent  of  their 
mother,  who  was  their  guardian,  and  a  co-tenant  with  them, 
were  void  and  inoperative.  The  share  of  the  purchase-money 
to  which  they  would  have  been  entitled,  if  the  sale  had  been 
valid,  may  have  been  paid  to  the  mother  as  guardian,  and  she 
may  have  accounted  for  it  fully  upon  the  settlement  of  her 
guardianship.  If  these  facts  are  available  to  estop  the  plaintiffs 
from  asserting  their  legal  estate  in  the  lands,  the  estoppel  can 
prevail  only  in  a  court  of  equity.  A  court  of  law  looks  to, 
and  recognizes  only  the  legal  estate  in  lands  ;  it  takes  no  cogni- 
zance of  the  equities  of  the  parties  dependent  upon  matters  in 
2)ais. — Mitohell  v.  Robertson,  15  Ala.  412 ;  McPherson  v. 
Walters,  16  Ala.  714  ;  Girnon  v.  Davis,  36  Ala.  589  ;  ITelly  v. 
Hmdricks,  57  xila.  193. 

The  legal  estate  of  the  testator  of  the  appellant,  it  is  not 
then  to  be  doubted,  comprehended  only  an  undivided  one-fifth 
of  the  lands,  the  share  or  estate  of  the  deceased  tenant  to 
which  he  succeeded  by  the  sale  and  conveyance  under  the 
decree  of  the  court  of  probate,  and  thereby  he  became  tenant 
in  common  with  the  surviving  tenants.  This  is  the  extent  of 
his  legal  estate,  and  this  is  his  legal  relation.  That  he  was  the 
purchaser  at  a  sale  made  by  liimself  as  administrator,  in  a  court 
of  law,  does  not  change  the  character  of  his  estate,  or  the 
nature  of  his  relation.  In  a  court  of  equity,  at  the  election  of 
the  parties  having  adverse  interests,  seasonably  expressed,  th6 
sale  could  be  avoided,  and  the  legal  estate  divested  ;  but  the  sale 
was  not  a  nullity ;  it  is  not  void  ;  it  is  only  voidable  ;  and  until 
avoided,  the  legal  estate  remains  in  the  testator.  A  court  of 
law  can  not  assume  to  avoid  it,  directly  or  collaterally,  for  it  is 
incapable  of  moulding  and  adapting  relief  to  the  circumstances 
of  the  particular  case,  meeting  its  exigencies  or  necessities. 

The  entry  and  possession  of  one  tenant  in  common  is  ordinarily 
presumed  to  be  the  entry  and  possession  of  all  the  tenants;  and 
this  presumption  prevails  in  favor  of  all,  until  there  is  some 
open,  notorious  act  of  ouster  and  adverse  possession  by  the 
tenant  entering  and  holding,  brought  home  to  the  notice  or 
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knowledge  of  his  companions. — Abercromhie  v.  Baldwin,  15 
Ala.  363;  Johnson  v.  Toulrnin,  18  Ala.  50;  Tillotson  v.  Ken- 
nedy, 5  Ala.  407.  The  perception  of  the  entire  rents  and 
profits  by  one  tenant  in  common  will  not,  of  itself,  repel  the 
presumption,  or  operate  a  disseisin  of  the  co-tenants;  nor  will 
acts  of  ownership,  which,  if  done  by  one  entering  under  a  hostile 
claim  of  title,  would  be  regarded  as  evidence  of  disseisin,  neces- 
sarily be  construed  as  such  as  against  the  co-tenants. — Johnson 
v..Toulinin,  supra.  There  must  be  an  actual  ouster ^  or  there 
must  be  an  entry  and  continuous  exclusive  possession,  taking 
the  rents  and  profits,  under  a  claim  of  exclusive  right,  wliich  is 
the  equivalent  of  an  actual  ouster.  In  Prescott  v.  N&iiers,  4 
Mason,  330,  it  was  said  by  Judge  Story  :  "  There  can  be  no 
legal  doubt,  that  one  tenant  in  common  may  disseise  another. 
The  only  difference  between  that  and  other  cases  is,  that  acts, 
which,  if  done  by  a  stranger,  would  j^er  se  be  a  disseisin,  are,  in 
the  case  of  tenancies  in  common,  susceptible  of  explanation 
consistently  with  the  real  title.  Acts  of  ownership  are  not,  in 
tenancies  in  common,  necessarily  acts  of  disseisin.  It  depends 
on  the  intent  with  which  they  are  done,  and  their  notoriety. 
The  law  will  not  presume  that  one  tenant  in  common  intends 
to  oust  another.  The  fact  must  be  notorious,  and  the  intent 
must  be  established  in  proof.'' 

The  agreed  statement  of  facts  leaves  no  doubt  or  uncertainty 
as  to  the  character  of  the  entry  and  of  the  continuous  possession 
of  the  testator  of  the  appellant.  Having  a  legal  title  to  an  un- 
divided one-fifth  of  the  estate,  he  could  have  entered  as  a  tenant 
in  common,  and  as  such  remained  in  possession  of  the  entire 
premises.  But  it  was  not  in  that  capacity  or  relation  that  he 
entered,  and  continued  in  possession  until  he  made  sale  and 
conveyance  of  the  premises  as  if  he  were  the  sole  proprietor, 
warranting  the  title  to  be  a  fee  simple.  It  was  under  claim, 
and  in  the  capacity  of  sole  and  exclusive  proprietor,  that  he 
made  entry,  taking  possession  of  the  whole  premises,  claiming 
for  himself  the  entirety  in  fee  simple  and  of  right,  taking  and 
appropriating  for  his  own  use  the  rents  and  profits.  These 
open,  unequivocal,  notorious  acts  of  ownersiiip  rendered  his 
possession  adverse  and  hostile  to  the  title  of  the  co-tenants; 
they  are  the  equivalent  of  2iX\  actual  ouste7\  and  oi  slu  utter 
disseisin.  The  conveyance  under  which  the  entry  was  made 
may  be  insufficient  to  pass  the  legal  estate  to  more  than  one- 
fifth  of  the  premises,  and,  as  to  the  plaintiffs,  and  their  share  or 
estate,  may  be  void  ;  it  was  nevertheless  colo?'  of  title,  and  a 
possession  under  it,  asserted  as  exclusive  and  in  hostility  to  the 
title  of  the  true  owner,  is  adverse. — Ahercrmnhie  v.  Baldiein, 
15  Ala.  303;  Dillingham  v.  Broion,  38  Ala.  311;  Miller  v. 
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State^  Jh.  600 ;  Moltoii  v.  Henderson,  62  Ala.  426 ;  Riqgs  v. 
Fuller,  54  Ala.  141. 

The  'action  of  assumpsit  for  use  and  occupation  will  not,  at 
coimnon  law,  lie  against  a  mere  trespasser,  whose  entry  and 
possession  is  tortuous;  nor  will  it  lie  against  the  tenant  in  pos- 
session holding  adversely ;  nor  in  any  case,  when  the  entry  was 
not  permissive,  and  tlie  facts  are  all  in  repudiation  of  the  rela- 
tion of  landlord  and  tenant,  or  of  a  holding  in  subordination  to 
the  true  title.  The  concurring  facts  of  title  in  the  plaintiff,  and 
use  and  occupation  by  the  defendant  are  not  of  themselves 
sufficient  to  support  the  action.  This  seems  to  be  the  uniform, 
unvarying  language  of  the  authorities. ^-Taylor's  Land.  &  Ten. 
§  636.  If  there  be  no  such  relation  between  the  parties  as 
estops  the  defendant  from  disputing  the  title  of  the  plaintiii — 
if  the  defendant  is  in  possession  tortuously,  holdmg  adversely 
to,  and  not  under  license  from  the  plaintiff,  there  could  not  be 
a  recovery  for  use  and  occupation  upon  the  mere  strength  of 
the  plaintiff's  title,  unless,  in  a  transitory  personal  action, 
founded  on  contract,  the  issues  of  an  action  of  ejectment,  or 
other  corresponding  real  action,  were  tried  and  determined. 
The  proposition  is  general,  if  not  universal,  that  the  law  will 
not  permit  the  title  to  lands  to  be  inquired  into  directly  in  per-' 
sonal  actions.  There  are  more  appropriate  remedies  appointed 
for  contests  of  title,  which  parties  must  pursue.  They  are 
adequate  to  the  redress  of  tlie  wrongs  they  are  designed  to 
remedy,  and  it  would  be  attended  with  perplexing  confusion 
and  great  practical  rnischief,  if  parties  were  not  limited  and 
confined  to  them. — 1  Smith,  Lead.  Cases  (7th  Amer.  Ed.),  660  ; 
Cooper  V.  Watso7i,  at  present  term  [ante,  p.  252].  The  question 
has  been  of  frequent  consideration  in  this  court,  and  though 
there  may  be  some  seeming  discrepancy  in  the  language  of  tlie 
decisions,  the  result  of  them  is  correctly  stated  by  Chilton,  C. 
J,,  in  Weaver  v.  Jones,  24  Ala.  423,  that  "  the  action  of 
assumpsit  will  not  lie,  in  the  abserice  of  a  contract  either  ex- 
press or  implied  ;  and  no  contract  for  the  payment  of  rent  is 
implied  b}"  law,  as  against  a  mere  naked  trespasser  ;"  and  where 
there  is  no  demise,  express  or  implied,  and  no  permissive  hold- 
ing, the  action  can  not  be  supported.  The  rule  announced  in 
Catterlin  v.  Spinhs,  16  Ala.  467,  that  the  owner  of  a  terra  of 
years,  after  its  expiration,  could  waive  the  trespass  of  one,  who, 
without  his  permission,  entered  and  occupied  during  the  term, 
is  not  capable  of  extension  to  any  other  case,  and  in  that  case 
was  recognized,  because  otherwise  the  party  would  have  been 
remediless.  It  may  be  remarked  of  that  case,  as  it  was  in  effect 
by  the  court,  that  the  form  of  the  action  was  not  there  material. 
The  suin  in  controversy  was  less  than  twenty  dollars ;  the  suit 
originated  before  a  justice  of  the  peace  liaving  jurisdiction, 
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whether  the  action  was  ex  delicto,  or  ex  contractu  /  and  upon 
appeal,  was  triable  de  novo  upon  its  merits,  without  regard  to 
errors  or  omissions  in  the  description  of  the  character  of  the 
action  in  the  proceedings  before  the  justice. 

At  common  law,  general  indehitatus  assutnpsit  for  use  and 
occupation  would  not  lie  where  there  was  an  express  demise  for 
a  fixed  term,  or  rent  and  an  express  promise  to  pay  it,  "because, 
an  action  merely  for  rent  arrear  sounding  in  the  realty,  debt 
was  the  exclusive  remedy."  Special  assumpsit,  it  is  said, 
would  lie  on  an  express  demise,  where  there  was  an  express 
promise  to  pay,  after  enjoyment  had,  the  promise  being  re- 
garded as  collateral  to  the  tenancy.  If  there  was  an  express 
demise,  and  there  was  not,  after  enjoyment  had,  an  express 
promise  to  pay  rent,  a  plaintiff  suing  in  assumpsit  was  liable  to 
be  nonsuited.  The  restriction  upon  the  action  of  assumpsit 
was  removed,  in  some  degree,  by  the  statute,  11  Geo.  II  c.  19, 
of  which  the  territorial  statute  of  1812  (Clay's  Dig.  505,  §  1), 
remaining  of  force  until  the  adoption  of  the  Code  of  1852,  was 
a  substantial,  if  not  a  literal  re-enactment. — Taylor's  Land.  &: 
Ten.  §§  635-6,  and  notes.  The  act  of  1812  is  not  in  its  own 
terms  incorporated  into  the  Code.  But  the  Code,  with  ex- 
|)licitness.  declares  when  an  action  for  use  and  occupation  can 
be  maintained,  limiting  it  to  three  distinct,  defined  cases.  The 
first  is,  "when  there  has  been  a  demise  by  deed,  or  by  parol, 
and  no  specific  sum  agreed  on  as  rent,"  which  was  the  case  for 
which  tlie  act  of  1^512  specially  provided.  The  second  is, 
"when  the  tenant  has  been  let  into  possession  upon  a  supposed 
sale  of  the  lands,  which,  from  the  act  of  the  defendant,  has  not 
been  consummated."  The  third  is,  "when  the  tenant  remains 
on  the  land  by  the  sufferance  of  the  owner,"  There  is  also  a 
provision  for  the  recovery  of  double  rent  against  a  tenant  hold- 
ing after  notice  to  quit.  The  second  case,  that  of  a  purchaser 
entering  under  a  contract  of  purchase,  which  he  6ubse(juently 
renounces  or  refuses  to  consummate,  is  the  precise  case  de- 
cided by  this  court  in  Davidson  v.  Ernest,  7  Ala.  817,  and  in 
Smith  V.  Wooding,  2()  Ala.  324-.  In  this  particular,  the  statute 
is  a  simple  aftirniation  of  a  rule  of  the  connnon  law,  which  this 
court  had  declared.  It  is  very  often  true,  that  into  the  Code 
is  incorporated  rules  and  principles  of  the  common  law  derived 
from  the  decisions  of  this  court ;  and  that  there  is  an  accommo- 
dation of  statutes  to  the  judicial  construction  which  they  had 
received.  The  third  case,  that  of  the  tenant  remaining  on  the 
land  "l)y  the  sufferance  of  the  owner,"  was  doubtless  derived 
from  the  decisions  in  Hays  v.  Goree,  4  St.  ife  Port.  170,  and  in 
Smith  V.  Houston,  16  Ala.  Ill,  in  which  there  was  an  entry 
under  an  agreement  with  the  owner,  or  in  open  avowal  of 
subordination  to  his  title,  accompanied   by  a  promise,  or  the 
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expression  of  a  willingness  to  pay  rent,  and  a  continuance  in 
possession,  after  the  right  to  hold  under  the  permission  of  the 
owner  had  terminated.  In  each  case,  the  statute  refers  to  an 
entry  and  possession  by  the  consent  or  permission  of  the  owner, 
and  is  not  capable  of  a  construction  which  will  embrace  a 
tortuous  entry  in  hostility  to  him.  It  is  the  tenant  remaining 
on  lands  by  the  sufferance  of  the  owner^  who  is  liable  in  a 
quantum  meruit  for  use  and  occupation.  A  tenant  at  suffer- 
ance is  as  well  known  to  the  law,  as  a  tenant  at  will,  or  a 
tenant  for  years.  The  books  define  such  a  tenant,  as  "one  that 
comes  into  the  possession  of  land  by  lawful  title,  but  holdeth 
over  by  wrong,  after  the  determination  of  his  interest." — 4 
Kent.  i31 ;  1  Wash.  Keal  Prop.  533.  The  rightful  entry  is  the 
characteristic  distinguishing  him  essentially  from  a  trespasser, 
or  a  naked  wrong-doer.  Tne  indispensable  element  to  support 
the  action  for  use  and  occupation,  prior  to  the  statute,  and 
under  its  provisions,  is  the  conventional  relation  of  landlord 
and  tenant ;  or  an  entry  into  possession,  in  recognition  of,  and 
in  subordination  to  the  title,  or  a  holding  by  the  permission  of 
the  landlord,  estopping  the  tenant  from  denying  or  claiming 
the  title,  or  drawing  it  into  controversy.  This  is  the  element, 
drawing  the  parties,  if  not  into  the  technical  relation  of  land- 
lord and  tenant,  into  a  relation  from  which  similar  rights  and 
duties  result,  and  which  is  clearly  distinguishable  from  that  of 
the  true  owner  and  a  naked  trespasser,  or  an  adverse,  hostile 
possessor. 

There  are  cases  of  the  conversion  by  a  tenant  in  common  of 
chattels,  the  subject  of  the  tenancy,  in  which  the  co-tenant  may 
waive  the  tort,  and  sue  in  assumpsit,  as  upon  contract  to  pay 
him  for  the  vahie  of  his  share  or  interest.  But  the  action  ife 
maintainable  only  when  the  conversion  is  by  sale,  and  there  is 
the  reception  of  money,  or  of  some  article  or  thing  as  money, 
as  the  equivalent  of  the  value  or  price  of  the  chattel  converted. 
The  recovery  is  then  limited  to  the  plaintiff's  share  of  the 
money,  or  its  equivalent,  derived  from  the  sale.  But  if  there 
is  no  sale,  if  there  is  a  mere  tortuous  conversion,  the  action- 
will  not  lie. — Strother  v.  Butler^  17  Ala.  733 ;  Pike  v.  Bright, 
29  Ala.  332 ;  FuUer  v.  Duren,  36  Ala.  73.  If  this  principle 
were  capable  of  application  to  an  action  for  use  and  occupation, 
in  this  case  it  could  not  be  applied,  for  there  was  no  reception, 
for  rents  and  profits,  of  money,  or  of  that  which  was  treated  as 
the  equivalent  of  money.  There  was  no  more  than  an  actual 
occupancy,  a  hostile  possession,  without  a  letting  to  another  for 
rent.  But  the  principle  is  incapable  of  application  otherwise 
than  to  a  conversion  of  chattels  ;  it  can  not  be  made  to  support 
an  action  for  use  and  occupation  of  lands. — Clarance  v.  Mar- 
shall, 2  Cr.  tfe  M.  495;  Churchward  v.  Ford,  2  Hurlstone 
37 


578  SUPKEME  COURT  [Dec.  Term, 

[Hubbard  V.  Russell.] 

&  Nor.  446 ;  EdmmJsmi  v.  Kite,  43  Mo.  176.  In  Church- 
ward V.  Ford,  supra,  it  was  said  by  Pollock,  C.  B.,  "  The  taking 
of  possession  as  of  right  can  not  be  turned  into  a  contract  on 
the  notion  that  the  trespass  maybe  waived,  and  some  imaginary 
contract  substituted."  The  whole  doctrine  is  fully  explained 
by  the  Supreme  Court  of  Ohio  in  Peters  v.  Elkivs,  14  Ohio, 
346  :  "As  respects  chattels,  when  the  entire  thing  is  converted, 
the  trespass  may  be  waived,  and  its  value  recovered  under  the 
form  of  contract.  Bat  not  so,  when  the  main  possession  or  en- 
joyment has  been  wrongfully  interrupted  or  disturbed  ;  because 
the  doctrine  of  waiver  proceeds  upon  the  principle,  that  waiv- 
ing the  tort  is  a  parting  with  the  property  to  the  wrong-doer, 
and  the  law  holds  him  for  its  price.  Hence,  if  the  waiving  of 
the  tort  will  not  invest  the  wrong-doer  with  a  legal  right,  there 
is  nothing  from  which  the  law  can  imply  an  assumpsit,  and  the 
remedy  must  conform  to  tlie  wrong.  It  applies  only  to  those 
things  which  may.  pass  by  delivery,  and  of  which  possession  is 
evidence  of  ownership ;  and,  therefore,  it  applies  not  to  in- 
juries to  possession  of  land.  To  waive  a  trespass  upon  land 
confers  no  right  upon  the  wrong-doer.  Hence,  the  remedy 
must  follow  the  nature  of  the  original  act.  To  accept  any 
other  theor}',  would  be  to  destroy  that  certainty  and  precision 
respecting  the  wrong  and  the  remedy,  necessary  to  work  out 
justice,  under  the  forms  of  judicial  procedure."  In  no  view 
of  the  case,  as  it  is  presented  by  the  agreed  statement  of  facts, 
can  the  action  be  maintained.  The  circuit  court  erred  in  in- 
structing the  jurj-  that  the  plaintiffs  were  entitled  to  recover, 
and  in  the  refusal  upon  request  of  the  converse  instruction, 
that  they  were  not  entitled  to  recover. 
Reversed   and   remanded. 


Hubbard  v.  Russell. 

Contest  of  Ecemption  of  Personal  Property  to  Widow  in 
Probate  Court. 

1.  Widow' $  right  of  ernnption;  (Urgent  from  will  not  necen^ciry  to  as- 
sertion of. — Where  a  decedent  leaves  a  last  will  and  testament,  by  which 
lie  disposes  of  all  his  proi)erty,  the  widowMs  not  required  to  dissent  from 
the  will,  in  order  to  become  entitled  to  tlie  exemption  of  personal  i)rop- 
erty  to  the  value  of  one  thousand  dollars  i)rovided  by  statute. 

Api'Kal  from  (^oosa  Probate  Court. 
Tried  before  Hon.  Jno.  S.  Bejstley. 
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This  was  a  proceeding  to  have  set  apart  to  Catherine  Hub- 
bard, as  widow  of  James  H.  Hubbard,  deceased,  personal 
property  belonging  to  the  estate  of  said  decedent  to  the  value 
of  one  thousand  dollars,  as  exempt  to  her  under  the  statute 
from  administration.  The  exemption  was  contested  by  W.  M. 
Itussell,  the  executor,  and  by  the  legatees  and  devisees  of  the 
said  James  H.  Hubbard,  on  the  ground  that  the  said  decedent 
left  a  last  will  and  testament,  disposing  of  his  entire  estate, 
providing  for  a  sale  of  his  property,  real  and  pei"Sonal,  giving 
to  the  widow,  during  her  life  or  widowhood,  one-half  of  the 
net  proceeds,  to  be  retained  by  the  exedutor  for  her  use,  main- 
tenance and  support,  and,  at  her  death  or  marriage,  to  be 
equally  distributed  among  his  lawful  heirs;  that  the  widow  had 
not  dissented  from  tlie  will,  and  that  an  allowance  of  the 
exemption  would  render  it  impossible  for  the  executor  to  comply 
with  the  terms  of  the  will.  The  probate  court  rendered  a  decree 
sustaining  the  contest,  and  refusing  the  exemption  ;  and  that 
decree  is  nere  made. the  basis  of  the  assignments  of  error. 

W.  D.  Bulger,  for  appellant. 

L,  E.  Parsons  and  F.  L.  Smith,  cmitra. 

STONE,  J. — The  ruling  of  the  probate  coiirt  was,  that 
inasmuch  as  Hubbard  left  a  will,  disposing  of  his  entire  estate, 
and  therein  made  provision  for  his  widow,  slie  is  not  entitled 
to  the  exemptions  provided  by  section  2825  of  the  Code  of 
1876,  unless  she  first  dissents  from  the  will  under  section  2292. 
In  this  the  probate  court  erred.  Sections  2292-3  have  reference 
to  the  widow's  dower  and  distributive  interest  in  her  husband's 
estate,  under  sections  2233  and  2261  of  the  Code.  In  case 
there  is  a  will  making  provision  for  her,  she  can  not  claim 
under  these  sections,  unless  she  dissents  from  the  will  within 
the  time  prescribed  by  law. 

Exemptions  from  debts,  and  from  administration  rest  on  en- 
tirely different  principles.  They  can  .be  claimed  in  all  cases, 
where  there  is  a  surviving  widow,  or  minor  child  or  children. 
But  if  the  estate  be  solvent,  the  one  thousand  dollars  of  per- 
sonal property  declared  exempt  under  section  2825  of  the  Code, 
must  be  accounted  for  in  distribution.  The  language  of  the 
statute  is,  "  If  the  estate  is  solvent,  such  exemption  of  one 
thousand  dollars  additional  shall  be  accounted  for  on  final 
settlement,  as  a  part  of  the  distributive  share  of  the  widow,  or 
child  or  children  receiving  the  benefit  thereof,  or  as  a  part  of 
their  legacy  under  the  will,  if  there  be  a  will  disposing  of  the 
entire  estate.''     This   language  unmistakably  shows  that  the 
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right  to  the  exemption  exists,  even  when  the  estate  is  solvent, 
and  when  there  is  a  will,  disposing  of  the  entire  estate. 
Reversed  and  remanded. 


Cook  ^^  Meyer  Bros. 

Trial  of  Bight  of  Property. 

1.  Statutes  in  derogation  of  common  Jaw;  rule  of  construction. — A 
statute  in  modification  or  derogation  of  the  common  law  will  not  be  pre- 
sumed to  alter  it  further  than  is  expressly  declared,  the  presumption 
being  that  the  language  and  terms  of  the  statute  import  the  alteration  or 
change  it  was  designed  to  effect,  and  their  operation  will  not  be  enlarged 
by  construction  or  intendment. 

2.  Repeal  of  statutes  by  implication  not  favored. — A  subsequent  stat- 
ute, if  not  directly  repugnant  to  a  prior  statute,  will  not  operate  its 
repeal ;  and  if  there  be  a  discrepancy,  such  exposition  sljould  be  made, 
if  practicable,  that  both  may  stand  together;  but  if  a  direct  repugnancy 
exists,  to  the  extent  of  such  repugnancy,  the  later  statute  must  prevail. 

3.  Rents,  income  and  profits  of  tcife's  statutory  estate;  husband  alone 
must  sue  for  recovery  of. — The  wife  can  not  sue  for  the  recovery  of  the 
rents,  income  and  profits  of  her  statutory  separate  estate,  but  for  their 
recovery  the  husband,  while  he  is  in  the  relation  of  trustee,  must  sue 
alone ;  and  if  by  his  own  act  he  has  estopi^ed  himself  from  asserting 
title  to  them,  there  can  be  no  recovery. 

4.  Decree  relieving  married  woman  of  disabilities  of  coverture;  its  effect 
on  husband's  trusteeship  of  statutory  estate. — A  decree  of  the  chancellor, 
under  the  statute  (Code,  1876, §  2731),  relieving  a  married  woman  of  the 
disabilities  of  coverture  as  to  her  statutory  and  other  separate  estates, 
etc.,  does  not  operate  to  remove  the  husband  from  the  trusteeship  of  her 
statutory  separate  estate,  or  to  deprive  him  of  the  right  to  take  the  rents, 
income  and  profits  thereof,  or  to  entitle  her  to  receive  or  sue  for  the  same. 

Appeal  from  City  Court  of  Selma. 

Tried  before  Hon.  Jon.\thax  IIakalson. 

This  was  a  trial  of  the  right  of  property  under  the  statute 
in  and  to  certain  seed  cotton,  which  had  been  levied  on  by  the 
sheriff  of  Dallas  county,  under  an  attachment  issued  out  of 
said  court  at  the  suit  of  Meyer  Bros.,  the  appellees,  against 
Lewis  Taylor  and  Jordan  Craig ;  and  which  was  delivered  to 
Mrs.  Octavia  Cook,  the  claimant  in  the  court  below,  appel- 
lant here,  on  her  making  the  affidavit,  and  giving  the  bond 
required  by  the  statute  in  such  cases.  The  cause  was  tried  on 
an  issue  made  up  under  the  statute,  the  trial  resulting  in  a 
verdict  in  favor  of  the  ])laintiffs,  and  a  judgment  condemning 
the  cotton  to  the  satisfaction  of  their  demand  against  the  de- 
fendants in  attachment. 

On  the  trial,  it  was  shown  that  Octavia  Cook,  the  claimant, 
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and  one  Albert  Cook  intermarried  in  the  year  1870,  and  had 
ever  since  resided  togetlier  as  man  and  wife  in  Dallas  county, 
in  this  State ;  that  on  2nd  December,  1880,  Albert  Cook  rented 
lands  belonging  to  the  claimant's  statutory  separate  estate,  and 
situate  in  said  connty,  for  tlie  year  1881,  to  Lewis  Taylor  and 
Jordan  Craig,  the  defendants  in  the  attachment,  taking  their 
promissory  note  for  the  rent,  payable  to  himself  on  1st  (October, 
1881 ;  and  "  about  the  close  of  the  year,  1880,"  for  a  valuable 
consideration,  he  indorsed  said  note  to  the  plaintiffs ;  that  on 
14th  March,  1881,  the  claimant  was  relieved,  under  the  statute, 
of  the  disabilities  of  coverture,  by  a  decree  made  and  entered 
on  ber  petition  for  that  purpose  by  the  judge  of  the  City  Court 
of  Selma ;  and  that  the  cotton  levied  on  and  claimed  in  this 
case  was  grown  in  the  year  1881,  on  the  lands  for  the  rent  of 
which  said  note  had  been  given,  and  had  been  turned  over  to 
the  claimant  by  said  Taylor  and  Craig,  in  payment  of  the  rent 
of  said  lands  for  said  year,  after  her  disabilities  of  coverture 
had  been  removed,  and  before  the  levy  of  the  attachment  had 
been  made,  and  it  was  in  her  possession  when  the  levy  was 
made.  The  claimant  also  introduced  evidence  tending  to  show 
that  she  never  consented  to  the  transfer  and  indorsement 'of 
■said  note  to  the  plaintiffs,  and  that  in  March,  1881,  so  soon  as 
she  heard  of  it,  she  informed  the  plaintiffs  that  the  note  was 
her  property,  and  that  she  would  collect  the  rents  for  which  it 
was  given.  The  attachment  papers  were  also  read  in  evidence, 
and  the  value  of  the  cotton  was  shown.  The  bill  of  exceptions 
purports  to  set  out  all  the  evidence,  the  substance  of  which,  so 
far  as  it  bears  on  the  question  decided,  is  stated  above. 

Exceptions  were  reserved  by  the  claimant  to  instructions 
given,  and  to  the  refusal  of  ihstructions  requested  by  her  in 
writing ;  but  as  the  only  question  raised  by  them,  which  is 
decided  by  the  court,  is  stated  in  the  opinion,  it  is  not  deemed 
necessary  to  set  them  out.  The  rulings  of  the  court  on  these 
instructions  are  here  assigned  as  error. 

Satpkufieli)  ik;  Young,  for  appellant.  (1)  The  husband  is 
entitled  to  the  income  of  the  wife's  statutory  separate  estate, 
merely  because  he  is  not  required  to  account  for  it ;  but  it  is 
the  purpose  of  the  law  that  he  should  use  it  for  the  support  of 
the  family. — Pattermn  v.  Flanagan^  37  Ala.  513 ;  Reese  v. 
Smyly^  53  Ala.  102 ;  Bell  v.  Locke,  57  Ala.  245  ;  Chambers  v. 
Richardson,  Ih.  85  ;  Baker  v.  Floumoy,  58  Ala.  650 ;  Lee  v. 
Tannenhaum,  62  Ala.  507 ;  Shulman  v.  Fitspatrick,  Ih.  571 ; 
Code,  1876,  §  2706.  When  the  husband  ceases  to  be  trustee, 
the  wife  takes  the  after  accruing  rents,  whether  the  husband 
had  previously  assigned  them  or  not,  as  he  could  give  no  Ijetter 
title  than  he  had,  and  any  purchaser  from  him  would  take  with 
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the  knowledge,  that  he  might  die,  or  be  removed  as  trustee 
before  the  rent  would  fall  due. — See  Hays  v.  Cockrell^  41  Ala, 
85  ;  Dent  v.  Slouch,  40  Ala.  523.  (2)  The  husband  ceased  to 
be  trustee,  and  ceased  to  have  any  control  over  the  rents,  when 
the  wife's  disabilities  were  removed.  Mai-ried  women  whose 
disabilities  have  been  removed,  have  the  right  "to  buy,  sell, 
hold,  convey  and  mortgage  real  and  personal  property,  and  to 
sue  and  be  sued  as  femes  sole.'^ — Code,  1876,  §  2731.  The  wife 
holds  her  property,  in  such  case,  as  a  feme  sole,  and,  conse- 
quently, it  can  not  remain  vested  in  her  husband  as  her  trustee, 
as  provided  in  section  2706  of  the  Code.  This  point  discussed, 
and  following  authorities  cited  in  argument :  Holt  v.  Agnew^ 
67  Ala  360";  Perryman  v.  Greer,  39  Ala.  133 ;  Holliday  v. 
Jones,  57  Ala.  525.  (3)  The  wife  then  became  entitled  to  the 
rents  falling  due  thereafter,  notwithstanding  they  had  been  pre- 
viously assigned  by  her  husband.  Her  property  then  came  back 
to  her  freed  from  tlie  trusteeship,  and  the  rent,  never  having 
been  severed,  went  with  the  reversion. 

White  &  White,  contra.  (1)  A  note  given  for  the  rent  of 
the  wife's  statutory  separate  estate  during  the  marriage  is  the 
property  of  the  husband,  and  may-  be  sold  or  transferred  by 
him. — Murphree  v.  Sinyletoii,  37  Ala.  412 ;  Hollifeld  v.  Wil- 
kinson, 54  Ala.  275 ;  Westmoreland  v.  Foster,  60  Ala.  448. 
He  is  a  qmtsi  trustee,  but  without  accountability ;  and  if  he 
disposes  of  the  note,  although  in  violation  of  his  trust,  the  sale 
is  good,  and  neither  he  nor  his  transferee  is  accountable  to  the 
wife. — Lee  V.  Tannenhaum,  62  Ala.  501.  (2)  The  note  for  the 
rent  having  been  disposed  of  by  the  husband,  tliere  was  a 
severance  of  the  rent,  and  the  doctrine  that  the  rent  belonga 
to  the  party  owning  the  reversion  at  the  time  tiierent  falls  due,, 
does  not  apply. — Taylor  on  Land.  &  Ten.  447  ;  Deinarest  i), 
Willard,  8  Cowen,  209 ;  Perrin  v.  Lejpner,  34  Mich.  292  ;  Watr 
son  V.  HunJcins,  13  Iowa,  547;  Imh  v.  Fort,  58  Ala,  277; 
Wash,  on  Real  Prop.  m.  p.  338. 

BRICJvELL,  C.  J. — There  are  numerous  exceptions  reserved 
to  instructions  given  the  jury,  and  tlie  refusal  of  instructions 
requested,  on  the  trial  in  the  city  court,  which  it  is  not  neces- 
sary to  consider  separately.  Tliere  is  no  material  conflict  in 
the  evidence,  and  the  question  decisive  of  the  case  is,  whether 
a  decree  of  the  chancellor,  rendered  under  the  statute  (Code  of 
1876,  §  2731),  relieving  a  married  woman  of  the  disabilities  of 
coverture  as  to  her  statutory  and  other  separate  estates,  so  far 
as  to  invest  her  with  the  right  "to  buy,  sell,  hold,  convey  and 
mortgage  real  and  personal  property,  and  to  sue  and  be  sued 
as  'dfet/ie  sole,^^  operntnH  projjrio  viyore  to  remove  the  husband 
Vol.  i.xxiii. 
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from  the  trusteeship  of  her  statutory  separate  estate,  disentitling 
him  to  take  its  rents,  income  and  profits,  and  entitling  her  to 
receive  or  to  sue  for  them.  This  question  we  are  constrained 
to  answer  negatively,  and  the  consequence  is,  that  the  appellant 
was  without  title  to  the  cotton  upon  which  the  attachment  was 
issued. 

It  is  a  recognized  rule  of  statutory  construction,  that  a  statute 
in  modification  or  derogation  of  the  common  law  will  not  be 
presumed  to  alter  it,  further  than  is  expressly  declared.  The 
presumption  is,  that  the  language  and  terms  of  the  statute  im- 
port the  alteration  or  change  it  was  designed  to  effect,  and 
their  operation  will  not  be  enlarged  by  construction  or  intend- 
ment.— 1  Kent,  464;  Sedgwick  on  Stat.  &  Con.  Law,  267.,  n. 
h.  The  rule  is  also  settled,  that  the  repeal  of  statutes  by  im- 
plication is  not  favored;  and  a  subsequent  statute,  if  not 
directly  repugnant  to  a  prior  statute,  will  not  operate  a  repeal 
of  the  latter.  If  there  be  a  discrepancy,  such  exposition  should 
be  made,  if  practicable,  that  both  may  stand  together;  but  if 
a  direct  repugnancy  is  proved  to  exist,  to  the  extent  of  such 
repugnancy,  the  later  statute  must  prevail. —  Wyman  v.  Carnp- 
J^Z,  6  Port.  219 ;  George  v.  Skeates,  19  Ala.  738;  Rawls  v. 
Kennedy^  23  Ala.  240;  Pearee  v.  Bank  of  Mobile,  33 
Ala.  69;^. 

The  rule  of  construction  to  which  we  have  first  referred,  has 
been  applied  to  the  statutes  creating  and  defining  the  separate 
estates  of  married  women ;  they  have  not  been  construed  as 
enlarging  the  capacity  of  the  wife  to  contract,  or  to  take,  hold, 
or  administer  property,  further  than  the  words,  fairly  and 
reasonably  construed  according  to  their  natural  import,  expressly 
declare. — Gibson  v.  Marquis,  29  Ala.  668;  Canty  v.  Sander- 
ford,  37  Ala.  91 ;  Alexander  v.  Saulsbury  lb.  375  ;  Warfield,  v. 
Bavesies,  38  Ala.  518 ;  jReel  v.  Overall,  39  Ala.  138.  And  it 
has  also  been  applied  to  private  statutes,  changing  the  com- 
mon law  status  of  a  married  woman,  enabling  her  to  hold  and 
acquire  property,  in  exclusion  of  the  marital  rights  of  the 
husband. — Ilatton,  v.  Wier,  19  Ala.  327;  Ferryman  v.  Gi'eer, 
39  Ala.  133.  The  statutes  are  regarded  as  enabling  the  wife  ; 
as  removing  the  disability  imposed  by  the  common  law  upon 
her,  as  well  as  disabling  the  husband,  or  depriving  him  of 
rights  which  at  common  law  resulted  from  the  marriage.  The 
ability  conferred  upon  the  wife  is  not  general,  but  is  excep- 
tional; and  the  common  law  prevails,  save  so  far  as  it  is  ex- 
pressly or  by  necessary  implication  changed  by  the  statute. 
The  contracts  of  the  wife  which  are  valid  must  be  of  the  pre- 
cise character  expressed  in  the  statute,  and  made  in  the  precise 
manner  the  statute  prescribes ;  and  rights  asserted  by  her  must 
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be  derived  from  the  statute,  and  asserted  bj  the  remedies  the 
statutes  appoint. 

The  statutes  creating  and  defining  tlie  separate  estate  of  the 
wife  declare  that  the  property  "vests  in  the  husband  as  trustee, 
who  has  the  right  to  manage  and  control  the  same,  and  is  not 
required  to  account  with  the  wife,  her  heirs,  or  legal  repre- 
sentatives, for  the  rents  income  and  profits  thereof;  but  such 
rents,  income  and  profits  are  not  subject  to  the  pavment  of  the 
debts  of  the  husband."— Code  of  1876,  §  2706.  It  is  as  tiiis- 
tee,  freed  from  liability  to  account,  the  husband  takes  "the 
rents,  income  and  profits."  When  the  statute  in  its  entirety 
is  read,  it  is  manifest  a  gift  of  them  to  him  was  not  intended. 
The  duty  and  liability  of  maintaining  the  wife  and  the  children, 
constituting  the  family  of  which  he  is  the  head,  remain  as  de- 
volved upon  him  by  the  common  law;  and  if  he  hastheabihty, 
lie  is  bound  to  its  discharge,  whatever  may  be  the  character  or 
value  of  the  estate  of  the  wife.  It  is  in  the  conjoined  relation 
of  husl)and,  the  head  of  the  family,  and  of  trustee  of  the  prop- 
erty of  the  wife,  that  he  takes  the  rents  and  profits,  that  he 
may  discharo;e  the  common  law  dut}'  of  maintaining  wife  and 
children,  in  keeping  with  their  social  position,  and  the  degree 
of  the  separate  estate.  Taking  them  in  their  conjoined  rela- 
tion, he  is  relieved  from  liability  to  account,  because  such 
liability  would  involve  an  invasion  of  his  authority  as  husband 
to  regulate  and  control  his  domestic  expenditures,  provoking, 
possibly,  litigation  that  would  mar  and  destroy  the  peace  of  the 
family. — Eskridge  v.  Diimars,  51  Ala.  245  ;  Boaz  v.  Boaz^  36 
Ala.  334;  Patterson  v.  Flanagan.,  37  Ala.  513  ;  Lee  v.  Tannen- 
hauin.,  62  Ala.  501.  The  wife  can  sue  alone  at  law  or  in  equity 
for  the  recovery  of  the  corpus  of  her  estate ;  but  she  can  not 
sue  for  the  recovery  of  its  rents,  income  and  profits,  nor  can 
she  recover  them,  where  the  recovery  is  merely  incidental  to  a 
recovery  of  the  corpus.  The  husband  alone,  while  he  is  in  the 
relation  of  trustee,  can  recover  them ;  and  if  by  his  own  act  he 
1  /  has  estopped  himself  from  asserting  title,  there  can  be  no  re- 
covery of  them. —  Whitman  v.  Aheniathy.,  33  Ala.  160;  liyall 
V.  Prince,  71  Ala.  66. 

The  statute  conferring  upon  chancellors  jurisdiction  to  re- 
lieve married  women  from  the  disabilities  of  coverture  is  not 
general  in  its  terms — it  is  limited  and  defined.  All  the  dis- 
abilities coverture  imposes  are  not  removed.  The  capacity  of 
2k  feme  sole  is  not  conferred.  The  extent  to  which  the  married 
woman  can  be  relieved,  is  only  as  to  the  statutory  or  other 
separate  estate ;  and  as  to  this  estate,  in  the  words  of  the 
statute,  it  is  only  so  far  "as  to  invest  her  with  power  to  buy, 
sell,  hold,  convey  and  mortgage  real  and  personal  property, 
and  to  sue  and  be  sued  as  2,  feme  sole.''^  It  has  been  heretofore 
Vol.  lxxiii. 
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said  of  this  statute,  that,  in  the  expressions  it  employs,  there 
was  much  of  legislative  caution  exercised  ;  from  the  married 
woman  relieved  by  the  decree  of  the  chancellor  of  the  dis- 
abilities of  coverture,  a  general  capacity  to  contract  is  carefully 
withheld  ;  the  only  contracts  she  is  endowed  with  capacity  to 
make,  are  such  as  touch  and  concern  property. — Ashford  v. 
Watkins,  70  Ala.  156;  Ifolt  v.  Agnew,  67  Ala.  360 ;  hreyfiis 
V.  Wolffe,  65  Ala.  496.  In  the  latter  case  it  was  said  of  the 
statute:  "It  is  entirely  enabling  in  its  purpose.  It  does  not 
in  general  terms  constitute  her  a  free-dealer,  or  confer  on  her 
all  the  powers  of  a  feme  sole.  It  specilies  the  extent  to  which 
such  powers  are  conferred.  This  it  does  ex  industn'a,  for  it  is 
twice  repeated  in  the  statute."  There  are  no  words  found  in 
the  statute,  indicative  of  an  intent  to  disable  the  husband,  or 
to  displace  any  right  conferred  upon  him  by  pre-existing  stat- 
utes, or  to  relieve  him  from  the  duties  such  statutes  may 
devolve.  If  such  was  the  operation  of  the  statute,  the  result 
would  be  produced,  because  the  specific  powers  conferred  upon 
the  wife  are  inhai-inonious,  inconsistent  with  these  rights  and 
duties;  in  other  words,  it  would  be  the  result  of  implication, 
not  of  express  legislative  enactment.  Ordinarily,  when  a 
statute  is  not  in  revision,  or  in  substitution  of  former  statutes ; 
when  it  is  merely  cumulative  legislation,  it  is  not  too  much  to 
say,  that  if  the  repeal  of  former  statutes  is  contemplated,  ex- 
press language  is  used.  For  this  and  other  obvious  reasons, 
the  general  rule  is,  that  the  repeal  of  statutes  by  implication  is 
not  favored ;  and  that  if  two  statutes  relating  to  the  same  sub- 
ject-matter can  be  reconciled  by  fair  and  just  construction,  so 
that  they  will  operate  harmoniously,  the  repfeal  of  the  former 
by  the  latter  will  not  be  implied. 

This  and  other  statutes  relating  to  the  capacity  of  married 
women  to  take,  hold,  and  admmister  property',  form  parts  of  a 
system,  intended  to  supersede  tlie  common  law  upon  the  same 
subject.  The  policy  pervading  the  system  is  not  the  disrup- 
tion of  the  marital  relation,  nor  is  it  the  removal  of  responsi- 
bility, nor  the  displacement  of  the  duty  and  authority  of  the 
husband  as  the  head  of  the  family.  In  that  relation,  with  its 
responsibilites,  duties  and  authority,  it  is  intended  he  shall  re- 
main. His  marital  rights  are  lessened  only  so  far  as  to  deprive 
him  of  the  capacity  to  take  the  property  of  the  wife,  as  an  in- 
cident of  marriage.  It  would  not  be  consistent  with  this  policy, 
if  the  statute  before  us  were  construed  as  operating  to  remove 
him  from  the  trusteeship  of  the  wife's  statutory  estate,  depriv- 
ing him  of  the  right  to  the  rents,  income  and  profits,  which  he 
takes  in  the  conjoined  relation  of  husband  and  trustee,  and 
takes,  that  he  may  the  better  discharge  the  duty  of  supiwrting 
his  wife  and  children,  from  which  it  could  not  be  said  the  stat- 
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ute  intends  he  shall  be  relieved.  Endowing  the  wife  with  en- 
larged capacity  in  reference  to  her  statutory  or  other  separate 
estate,  and  with  the  capacity  of  suit  as  to  transactions  growing 
out  of  her  contracts  in  reference  to  such  property,  is  the  plain 
purpose  of  the  statute.  An  enlargement  of  the  capacity  of  the 
wife  may  render  less  valuable,  and  may  result  in  impairing  or 
defeating  the  right  of  the  husband  to  the  rents,  income  and 
profits  of  her  statutory  estate  ;  but  while  the  statute  remains, 
the  trusteeship  of  the  husband,  and  the  consequent  right  to  the 
rents,  income  and  profits,  are  not  inconsistent  or  repugnant  to 
the  capacity  of  the  wife.  Upon  fair  and  just  construction,  the 
statute  conferring  upon  him  the  right  can  be  reconciled  with 
the  later  statute  conferring  enlarged  capacity  upon  the  wife. 

The  case  of  Ilalliday  v.  Jo?ies,  57  Ala.  525,  is  not  incon- 
sistent with  these  views.  The  special  statute  which  was  then 
of  consideration  (Pam.  Acts  1869-70,  p.  161),  is  very  broad  in 
its  terms.  The  married  woman  is  declared  a  "free-dealer," 
capacity  of  suit  is  conferred  in  unlimited  terms,  and  it  is  de- 
clared she  has  the  right  ''to  manage  her  own  estate."  These 
words  import  that  she  was  to  be  taken  and  considered  as  a 
yeme  sole,  and  as  such  to  take  her  property  under  her  own  con- 
trol and  direction,  in  exclusion  of  her  husband,  and  of  inter- 
ference from  any  source.  No  such  words  are  introduced  into 
the  statute  now  under  consideration,  nor  is  their  equiv- 
alent. All  its  words  indicate  only  an  enlargement  of 
the  capacity  of  the  wife  to  acquire  property,  though 
her  statutory  or  other  separate  estate,  and  to  dispose 
of  it,  without  converting  her  into  a  J^ree-dealer,  the  term  of 
frequent  repetition  in  special  statutes  enacted  to  relieve  a  mar- 
ried woman  from  all  disabilities  of-contracting  and  of  adminis- 
tering property ;  the  equivalent  in  that  respect  of  2^  feme  sole. 

The  decree  of  the  chancellor,  not  displacing  the  trusteeship 
of  the  husband,  and,  of  couvsequence,  not  entitling  the  appel- 
lant to  take  the  rents,  income  and  profits  of  her  statutory 
separate  estate,  she  was  without  title,  legal  or  equitable,  to  the 
cotton  claimed,  and  there  was  no  error  in  the  rulings  of  the 
city  court  prejudicial  to  her. 

Affirmed. 
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Lanier  v.  Youngblood. 

Action  by  Guest  against  Proprieio?'  of  Public  Hotel  or  Inn 
for  Money  and,  Jewelry  stolen. 

1.  Liability  of  unlicensed  innkeeper  for  goods  stolen. — Where  a  person 
in  this  State  holds  himself  out  to  the  public  as  the  keeper  of  a  i^ublic  inn 
or  hotel,  although  not  licensed  as  such,  and  refuses  or  fails  to  make  a 
special  written  contract  with  his  guest,  as  required  by  the  statute  (Code, 
1876,  §  525),  he  must  be  held  chargeable  with  the  liabilities  imposed  by 
the  common  law  touching  the  loss  of  personal  propertj-  belonging  to  the 
guest ;  and  when  sued  for  such  loss,  he  can  not  be  heard  to  say  that  he 
was  not  a  licensed  keeper  of  a  hotel  or  inn. 

2.  Liability  of  innkeepers  at  common  law  for  goods  stolen. — Under  the 

f)rinciples  of  the  common  law,  an  innkeeper  is  liable  to  his  guest  for  the 
oss  by  theft  of  personal  property  of  every  kind,  infra  hospitium,  which 
the  guest  finds  it  convenient  to  carry  about  him,  including  money,  jew- 
elry, or  other  valuables  devoted  to  use  or  ornament,  unless  such  loss  was 
superinduced  by  the  proximate  contributory  negligence  of  the  guest. 

3.  Same;  rule  as  to  contributory  negligence  on  part  of  guest. — While 
the  general  rule  prevails,  that  contributory  negligence  on  the  part  of  the 
guest  will  exonerate  an  innkeeper  from  liability  for  loss  of  goods  oc- 
casioned by  theft,  it  is  not  every  slight  negligence  of  the  guest  which  w'ill 
exonerate  the  innkeeper  from  Uability,  nor  is  it  required  that  tiie  negli- 
gence should  be  gross,  or  such. as  evinces  a  want  of  good  faith  on  the 
part^of  the  guest. 

4.*  Same. — But  the  true  rule,  in  such  cases,  is,  that  the  want  of  ordi- 
nary care,  or  of  such  care  as  a  prudent  man  may  reasonably  be  t- xpected 
to  exercise  under  like  circumsta'nces,  on  the  part  of  the  guest,  is  sufficient 
to  defeat  a  recovery  against  th6  innkeeper,  where  it  appears  that  such 
negligence  proximately  contributed  to  the  loss,  and  that  the  loss  would 
not  otherwise  have  happened. 

5.  Same;  contributory  negligence;  when  a-  question  for  the  court. — In 
such  ca.se,  the  question  of  negligence  vel  non  is  one  f'f  fa(!t  for  the  deter- 
mination of  the  jury,  in  all  cases  of  doubt,  either  where  the  facts  are  dis- 
puted, or  where  different  minds  may  reasonably  draw  different  inferences 
or  conclusions ;  but  it  is  one  of  law,'to  be  decided  by  the  court,  where  the 
facts  are  undisputed,  and  the  inference  to  be  drawn  from  them  is  clear 
and  certain. 

6.  Same;  statute  providing  mode  by  vjhich  innkeeper  may  protect  himself 
from  liability,  must  be  strictly  construed. — The  statute  providing  that  an  inn- 
keeper may  protect  himself  from  liability  to  his  guest  for  loss  of  money, 
etc. ,  by  keeping  an  iron  chest,  or  other  safe  depository  for  valuable  articles 
belonging  to  his  guests,  and  by  posting  on  his  doors,  and  other  public 
places  in  his  house,  notices  to  his  guests,  that  they  must  leave  their 
valuables  with  him  for  safe-keeping,  etc.  (Code,  1876,  §§  1549-51).  being 
in  derogation  of  the  common  law,  must  be  strictly  construed,  and  can 
not  be  extended,  in  its  operation  and  effect,  by  doubtful  implication  ;  and 
thus  construed,  it  requires  that  the  notice  shall  be  posted  on  the  doors  of 
all  rooms  occupied  by  guests. 

7.  Same;  whether  actual  notice  exonerates  innkeeper,  quxre;  wlien  ac- 
tual notice  not  shown. — It  seems  that  the  strict  construction  required  to  be 
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placed  on  the  statute  excludes  actual  notice  on  the  part  of  the  guest,  by 
failing  to  expressly  provide  for  it ;  but  whether  this  is  the  true  construc- 
tion of  the  statute,  is  not  decided,  as  from  the  facts  of  this  case  actual 
notice  can  not  be  imputed  to  the  guest,  it  merely  being  shown  that,  at 
some  time  within  the  twelve  months  preceding  the  loss,  while  a  guest  at 
the  hotel,  he  had  observed  and  read  the  printed  notices  required  by  the 
statute,  in  other  rooms  of  the  hotel. 

8.  Same;  what  does  not  constitute  contributory  negligence. — Where  the 
lock  on  the  door  furnished  the  guest  was  out  of  repair,  and  no  other 
fastening  was  provided,  contributory  negligence  can  not  be  imputed  to 
him,  because  he  slept  in  the  room  without  fastening  the  door,  or 
because,  knowing  the  condition  of  the  door  in  this  regard,  he  failed  to 
notify  the  innkeeper  thereof. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  Tiios.  H.  Watts,  sr.,  Special  Judge. 

This  was  an  action  by  William  Youngblood  against  Clifford 
A.  Lanier,  as  the  keeper  of  a  public  hotel  or  inn  in  the  city  of 
Montgomery,  known  as  the  "Exchange  Hotel,"  to  recover 
damages  for  the  loss  of  money  and  jewelry,  alleged  to  have 
been  stolen  or  wrongfully  taken  and  carried  away  from  plaintiff's 
room,  while  he  was  a  guest  at  said  hotel.  The  pleadings,  other 
than  the  complaint,  are  not  set  out  in  the  record.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff ,  from  which 
the  defendant  prosecuted  this  appeal. 

As  the  evidence  introduced  on  behalf  of  the  plaintiff  tended 
to  show,  on  10th  November,  1881,  the  plaintiff,  as  a  transient 
guest,  registered  at  said  "  Exciiange  Hotel,"  a  "  house  kept  by 
defendant  for  the  entertainment  of  boarders,  lodgers  and  tran- 
sient per.sons  or  guests  for  pay,"  when  a  room  was  assigned  to 
him,  on  the  door  of  which  was  a  lock,  "  but  the  fastening  to 
hold  the  bolt  of  the  lock  was  off."  The  condition-  of  the  fasten- 
ing was  discovered  by  him  on  that  night,  but  he  did  not  call 
the  defendant's  attention  to  the  fact.  In  this  room  the  plain- 
tiff slept  that  night,  leaving  it  in  tlie  morning.  On  the  second 
night  of  his  stay,  coming  in  late,  and  asking  the  clerk  for  the 
key  of  his  room,  he  was  informed  that  it  was  in  the  door  of  the 
room.  On  going  to  his  room,  the  same  he  occupied  the  first 
night,  the  plaintiff  found  no  key  in  the  door,  but,  without  in- 
forming the  defendant  or  his  clerk  of  this  fact,  or  of  the  fact 
that  there  was  no  fastening  for  the  bolt  of  the  lock,  he  un- 
dressed himself  and  went  to  bed,  leaving  the  door  of  the  room 
shut,  but  not  locked  or  bolted.     On  retiring  for  the  night,  he 

f)laced  his  pantaloons,  vest  and  shirt  on  a  chair  in  the  room, 
eaving  in  tne  pockets  of  the  vest  sixty  dollars  in  money,  and  a 
gold  watch,  to  which  was  attached  a  gold  chain,  and  in  his  shirt 
an  opal  stud,  and  cuff  and  colar  buttons,  the  value  of  all  which 
was  shown.  On  waking  the  next  morning,  he  discovered  that 
his  shirt,  with  the  stud,  cuff  and  colar  buttons,  his  watch  and 
•chain,  and  the  money  in  his  vest  pocket,  "  had  been  stolen."  It 
Vol.  lxxiii. 


1883. J.  OF  ALABAMA.  58^ 

[Lanier  v.  Youngbloocl.] 

was  also  shown  on  behalf  of  the  plaintiff,  that  no  "  notice  of  any 
kind  whatever  was  posted  on  the  door  of  said  room,  when  he 
occupied  it." 

"  The  defendant  introduced  evidence  showing  that  during 
the  time  plaintiff  was  at  said  Exchange  Hotel,  in  Novem- 
ber, 1881,  there  was  a  public  fair  going  on,  a  large  num- 
ber of  strangers  were  in  the  city,  and  it  was  generally  known 
there  were  pickpockets  and  burglars  in  said  city ;  that  neither 
the  defendant  nor  his  clerk  knew  that  said  fastening  for  the 
bolt  of  the  lock  was  off,  and  on  the  morning  said  articles  were 
stolen,  but  after  they  were  stolen,  said  fastening  with  the  screws, 
was  found  on  the  mantle-piece  in  said  room ;  that  the  defend- 
ant, for  several  years  prior,  and  up  to,  and  at  the  time  said 
articles  were  stolen,  had  posted  and  endeavored  to  keep  posted, 
and,  so  far  as  he  knew,  kept  posted  on  the  doors,  and  in  the 
office  and  other  public  places  in  said  Exchange  Hotel,  jiotices  of 
the  kind  required  by  section  1549  of  the  Code  of  1876,  and  he 
knows  that  said  notices  were  kept  posted  on  the  doors  generally, 
and  in  the  office  and  other  public  places  in  said  Exchange 
Hotel ;  and  that  one  of  said  notices  had  been  posted  on  the  door 
of  the  room  occupied  by  plaintiff,  and  neither  defendant  nor  ]n& 
clerk  knew  that  said  notice  had  been  removed  from  the  door  of 
said  room,  until  after  said  articles  were  stolen  ;  that  the  defend- 
ant, for  several  years  prior  to,  and  at  the  time  Said  articles  were 
stolen,  had  and  kept  in  the  office  of  said  Exchange  Hotel  an  iron 
safe  for  the  deposit  of  valuable  articles  belonging  to  his  guests 
and  customers ;  that  a  register  was  kept  at  the  office  of  said 
Exchange  Hotel,  which  was  presented  to  the  guests  and  custom- 
ers on  their  arrival,  on  which  to  write  their  names,  being  the 
same  register  on  which  plaintiff  wrote  his  name,  on  his  arrival 
in  November,  1881  ;  that,  at  the  top  of  each  page  of  said  regis- 
ter, and  at  the  top  of  the  page  of  said  register  on  which  plain- 
tiff wrote  his  name,  on  his  arrival  in  November,  1881,  there 
were  printed  words,  under  which  was  a  blank  si^ace  for  the 
guests  and  customers  to  write  their  names."  These  printed 
words  consisted  of  the  names  of  the  hotel  and  its  pro- 
prietor, a  notice  that  he  would  not  be  responsible  for  val- 
uables unless  deposited  ^  at  the  office,  and  of  the  following : 
"  We,  the  undersigned,  on  our  part,  hereby  specially  con- 
tract with  the  proprietor  of  the  Exchange  Hotel  for  board, 
on  terms  agreed  upon."  It  was  further  shown  "  that  above 
these  printed  words,  and  on  each  side  thereof,  there  were 
printed  mercantile  advertisements,  some  in  large  letters ;  that 
the  special  attention  of  plaintiff  was  not  called  to  these  printed 
words  at  the  time  he  wrote  his  name  on  said  register,  on  his 
arrival  in  November.  1881 ;  but  plaintiff  testified  that  he  saw 
that  something  was  printed  at  the  top  of  the  register,  but  did 
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not  read  it ;  but  that  during  the  twelve  months  previous  to 
November,  1881,  he  had  stopped  at  said  Excliange  Hotel  several 
different  times,  on  each  of  which  occasions  he  wrote  his  name 
on  said  register,  and  on  said  occasions  he  was  assigned  to,  and 
occupied  different  rooms  in  said  Exchange  Hotel,  on  the  doors 
of  which  rooms  were  kept  posted  notices,  such  as  are  required 
by  section  15-i9  of  the  Code  of  1876,  which  notices  plaintiff' 
had  observed,  and  from  these  notices  knew, .that  a  safe  was 
kept  in  the  office,  but  he  had  never  observed  the  safe."  It 
was  further  shown  "that,  since  the  passage  of  the  act  which 
constitutes  sections  522-525,  inclusive,  of  the  Code  of  1876,  the 
defendant  has  never  taken  out  a  license  to  keep  said  Exchange 
Hotel,  but  has  paid  each  year  the  tax.  State  and  county,  on  the 
net  income  of  his  said  business,  and  has  kept  a  register,  with 
the  printed  words  at  the  top  of  each  page,"  as  shown  above, 
"on  which  the  guests  and  customers  wrote  their  names  on 
arrival ;  and  that  no  municipal  tax  on  said  income  has  ever  been 
required  of  him." 

This  being  all  the  evidence,  the  court,  at  the  plaintiff's  written 
request,  charged  the  jury  that  if  they  believed  the  evidence, 
they  must  find  for  him,  and  assess  his  damages  at  the  value  of 
the  articles  lost,  with  interest  on  that  value  from  the  time  of 
the  loss  to  the  time  of  the  trial.  To  this  charge  the  defend- 
ant excepted,  and  it  is  here  assigned  as  error. 

Clopton,  Herbert  <fe  Chambers,  for  appellant. 

Arrington  &  Graham,  contra. 

SOMERVILLE,  J. — The  plaintiff  in  the  present  action 
seeks  to  charge  the  defendant,  Lanier,  as  keeper  of  the  Ex- 
change Hotel,  in  the  cit}'  of  Montgomery,  for  the  loss  of  about 
sixty  dollars  in  money,  a  watch  and  chain,  and  other  articles  of 
jewelry  of  small  value,  worn  about  his  person,  which  are  shown 
to  have  l)een  stolen  during  tlie  night,  from  a  room  in  the  hotel 
occupied  by  the  plaintiff,  who  was  a  transient  guest  or  customer. 

It  is  lirst  insisted  for  the  defendant,  that,  inasmuch  as  the 
evidence  shows  that  he  had  never  takgn  out  a  license,  as  keeper 
of  a  regular  inn  or  hotel  under  the  provisions  of  the  statute 
(Code,  1876,  §§  522-525"),  he  can  not,  for  this  reason,  be  held 
to  the  common  law  liabilities  of  this  class  of  bailees ;  but  is  to 
be  regarded  only  as  the  keeper  of  a  house  or  place  of  enter- 
tainment for  boarders  or  lodgers,  and,  therefore,  freed  from 
the  more  severe  liability  attaching  to  the  keepers  of  inns  or 
hotels.  This  precise  question  was  raised  and  fully  considered 
by  this  court  in  the  case  of  Beale  v.  Posey,  72  Ala.  323.  It 
was  there    held   that,    under    a    proper   construction  of    the 
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several  statutes  of  this  State,  if  the  keeper  of  an  unlicensed 
house  of  entertainment  fails  to  make  a  special  contract  with 
his  guest  as  required  by  statute,  he  elects  to  assume  the  com- 
mon law  liability  of  an  innkeeper,  and  when  sued  for  the  loss 
of  goods  belonging  to  the  guest,  he  can  not  be  heard  to  say 
that  he  was  not  a  licensed  innkeeper.  The  known  purpose  of 
the  act  of  March  22,  1875,  now  embodied  in  sections  522-525 
of  the  present  Code,  was  to  allow  to  innkeepei*s  a  larger  liberty 
in  the  selection  of  their  guests  than  was  accorded  to  them 
under  the  stringent  rules  of  the  common  law,  and  to  thus 
obviate  the  evil  effects  of  unwise  congressional  legislation,  en- 
acted under  a  power  by  which  it  was  sought  to  arrogate  to  the 
General  Government  the  right  to  regulate  mere  social  matters 
of  local  and  private  concern  in  the  several  States.  We,  regard 
the  principle  as  settled  by  the  above  authority,  that  if  persons 
in  this  State  liold  themselves  out  to  the  public  as  keepers  of 
inns  or  hotels,  even  though  unlicensed  as  such,  and  refuse  or 
fail  to  make  special  written  contracts  with  their  guests,  they 
must  be  held  chargeable  with  the  liabilities  imposed  by  the 
principles  of  the  common  law  touching  the  loss  of  personal 
property  belonging  to  their  guests  or  customers,  except  so  far 
as  these  principles  may  have  been  modified  by  stalute. — Beale 
V.    Posey,   supra  \   Code,    1876,   §§1549-1551;   Code,  §522. 

The  common  law  liability  of  innkeepers  is  too  well  established 
to  need  any  extensive  discussion  at  this  late  day  by  the  courts, 
so  far,  at  least,  as  the  particular  facts  of  this  case  are  concerned. 
There  is  a  conflict,  it  is  true,  among  the  authorities  on  one 
point.  This  liability  is  stated  by  many  to  be  commensurate 
with  that  of  the  common  carrier,  who  is  regarded  as  an  insure)^ 
being  responsible  for  losses  of  every  character,  except  such  as 
were  occasioned  by  "the  act  of  God,  the  public  enemy,  or  the 
partv  complaining." — 2  Parson's  Contr.  146 ;  2  Story's  Contr. 
§909;  Chitty  on  Contr.  675;  Saunders  on  Negl.  212.  By 
other  writers,  innkeepers  are  held  to  be  excused  for  losses  oc- 
casioned by  vis  major,  or  irresistible  force,  such  as  robbery  or 
Are.— 2  Kent's  Com.  593  ;  Wharton  on  Negl.  §  678  ;  "Redf.  on 
Car.  §  596 ;  Story  on  Bailments,  §  472.  But  however  this 
may  be,  nothing  is  better  settled  than  that  they  are  liable, 
under  the  rules  of  the  common  law,  for  losses  occasioned  by 
theft,  unless  superinduced  by  the  proximate  contributory  negli- 
gence of  the  owner. — 2  Kent's  Com.  592 ;  Mason  v,  Thompson, 
20  Amer.  Dec.  471 ;  Ilouser  v.  TuUy,  1  Amer.  Rep.  390 ; 
Diinhier  v.  Day,  41  Amer.  Rep.  772 ;  Story  on  Contr.  §  748. 

It  may  l)e  considered  as  the  fair  result  of  all  the  cases,  that 
this  liability  covers  all  the  personal  property  of  every  kind, 
infra  hospitium,  which  the  traveller  or  guest  finds  it  convenient 
to  carry  about  him,  including  money,  jewelry  or  other  valuables 
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devoted  to  nse  or  ornament. — Redf.  on  Carriers,  458  ;  Raraaley 
V.  Leland  (43  N.  Y.  539),  3  Araer.  Rep.  728.  How  much 
further  the  principle  extends,  is  not  a  question  in  this  case. 
Clute  V.  Wiggitw^  7  Amer.  Dec,  7iote,  p.  452-454 ;  Wilkins  v. 
Earle^  4  Amer.  Rep.  655. 

In  addition  to  other  defenses  which  are  authorized  to  be  set 
up  by  an  innkeeper,  in  excuse  of  loss  of  the  guest's  goods,  is 
\h!^ fraud  or  negligence  of  the  gtcest  hirnseJf  which  may  be 
classed  under  the  head  of  contributory  negligence.  This  con- 
stitutes, according  to  the  better  view,  an  established  exception 
engrafted  upon  the  rule  of  liability  in  the  case  of  common  car- 
riers.— 1  Smith's  Lead.  Cases  (7th  Amer.  Ed.),  411 ;  Ala.  Gr. 
South.  E.  R.  Co.  V.  Little,  71  Ala.  611.  The  reasons 
are  just  as  forcible  why  it  should  also  obtain  in  the  case  of  the 
keepers  of  inns,  hotels  and  other  like  houses  of  public  enter- 
tainment.— Clute  V.  Wiggins.,  7  Amer.  Dec.  455  ;  Chamberlain 
V.  Mastermn.,  26  Ala.  371 ;  Purvis  v.  Coleman,  21  N.  Y.  111. 
It  is  not  every  slight  negligence  on  the  part  of  the  guest,  of 
course,  which  will  be  held  to  excuse,  as  coming  within  this 
principle.  Nor  is  the  rule  perhaps  sound,  as  sometimes  found 
to  be  intimated,  that  the  negligence  required  to  be  imputed 
must  be  gross  negligence,  or  such  as  evinces  a  want  of  good 
faith  on  the  part  of  the  plaintiff.  The  true  rule  in  our  judg- 
ment, and  the  one  which  seems  to  be  sustained  by  the  analogies 
of  the  law  in  other  cases,  is,  that  the  want  of  ordinary  care  on 
the  part  of  the  guest,  or  of  such  as  a  prudent  man  may  reason- 
ably be  expected  to  exercise  under  like  circumstances,  is 
sufficient  to  defeat  a  recovery  against  the  innkeeper,  where  it 
appears  tiiat  such  negligence  proximately  contributed  to  the 
loss,  and  that  the  loss  would  not  otherwise  have  happened. 
Cashill  V.  Wright,  6  El.  &  B.  891;  Clicte  v.  Wiggins,  7 
Amer.  Dec.  455. 

In  the  case  of  The  City  Council  of  Montgomery  v.  Wright, 
72  Ala.  411,  we  stated  the  sounder  and  better  rule  in  our 
opinion  to  be,  that  "the  question  of  negligence  is  always  deemed 
one  of  fact  for  the  determination  of  the  jury,  in  all  cjises  of 
doubt,  either  where  the  facts  are  disputed,  or  where  different 
minds  may  reasonably  draw  different  inferences  or  conclusions. 
But  it  is  a  question  of  law,  to  l>e  decided  l)y  the  court,  where 
the  facts  are  undisputed,  and  the  inference  to  be  drawn  from 
them  is  clear  and  certain." — Shear.  &  Redf,  Negl.  §  11 ;  Whart. 
on  Negl.  §  420 ;  2  Dili.  Mun.  Corp.  (3rd  Ed.)  §  1026.  The 
same  rule  is  deemed  applicable  to  the  present  case,  as  a  proper 
principle  by  which  we  are  to  be  governed  in  discussing  the 
question  of  the  plaintiff's  alleged  contributory  negligence,  to 
which  we  shall  presently  have  occasion  to  allude. 

Tije  question  of  most  importance  in  this  case  arises  under 
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the  construction  of  sections  1549-1551  of  the  Code,  wliich 
prescribe  the  manner  in  whicli  hotel  and  inn  keepers  in  cities 
may  exempt  themselves  from  liability  for  the  loss  or  absti-ac- 
tion  of  "any  mmiey^  jewelry^  watchea^  plate  or  other  things 
made  of  gold  or  silver,  or  of  rare  and  precious  stones,  or  for 
other  valuable  articles  of  such  description  as  may  be  contained 
in  small  compass." — Code,  1876,  §  1550,  This  condition  is 
specified  to  be,  that  every  such  inn  or  hotel  keeper  "must  pro- 
vide himself  with  an  iron  chest,  or  other  safe  depository  for 
valuable  articles  l)elonging  to  his  guests  or  customers,  and 
must  Itcep  2)08ted  on  his  door,  and  other  public  places  in  his 
house  of  entertainment,  written  or  printed  notices  to  his  guests 
or  customers,  that  they  must  leave  their  valuables  with  the 
landlord,  hie  agent  or  clerk,  for  safe-keeping,  that  he  may  make 
safe  deposit  of  the  same  in  the  place  provided  for  that  pur- 
pose."— Code,  §  1549.  It  is  further  provided  that  any  hotel 
or  innkeeper,  "who  shall  refuse  or  neglect  to  comply"  with 
these  requirements,  sJtaU  not  he  entitled  to  the  exemptions  and 
benefits  of  the  statute,  but  "shall,  in  all  respects,  be  liable  as 
provided  by  present  law." — Code,  §  1551. 

It  is  not  contended,  or  shown,  that  the  appellant  has  literally 
complied  with  the  requirements  of  the  foregoing  statute.  It 
is  made  satisfactorily  to  appear  that  he  has  failed  to  do  so,  by 
neglecting  to  post  the  requisite  written  or  printed  notice  on  the 
door  of  the  very  room  in  which  the  plaintiff  was  assigned 
lodgings,  and  from  which  the  goods  and  money  were  abstracted. 
The  statute,  being  in  derogation  of  the  common  law,  must  he 
strictly  construed,  and  can  not  be  extended  in  its  operation  and 
effect  by  doubtful  implication.  It  clearly  must  be  construed 
to  mean  that  the  notices  in  question  should  be  posted  on  all 
the  doors  of  rooms  occupied  by  guests,  and  this  would  include 
the  door  of  the  room  in  which  the  plaintiff  was  lodged.  Its 
purpose  is  constructive  notice,  which  conclusively  imputes 
knowledge  to  the  guest,  when  there  has  been  an  exact  compli- 
ance with  the  requirements  of  the  statute,  but  not  otherwise. 
Beale  v.  Posey,  supra. 

It  is  urged,  however,  that  the  plaintiff  had  actual  notice  of 
the  facts  intended  to  be  imparted  by  the  wi-itten  or  printed 
notice  which  was  omitted  to  be  posted  upon  the  door  of  his 
room,  and  that  this  was  sufficient,  and  must  be  taken  to  be  a 
substitute  for  the  constructive  or  statutory  notice  required. 
This  was  the  view  taken  by  the  Court  of  Appeals  of  New  York 
in  Purvis  V.  Coleman,  21  N.  Y.  111.  It  was  sho^vn  in  that 
case  that,  while  no  notice  w'as  posted  on  the  door  of  the  room 
assigned  to  the  plaintiff  as  required  by  the  New  York  statute, 
yet  that  full  notice  in  fact  was  given  to  him  at  the  time  of  his. 
arrival  at  the  hotel,  and  of  the  occupancy  of  his  room.  It  was 
38 
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held  bj  five  out  of  the  eight  judges  who  sat,  that  the  actual 
notice  proved  to  liave  been  given  the  guest  was  "far  more 
satisfactory  and  ample  than  the  constructive  one  required  by 
the  statute,"  and  that  the  object  and  purpose  of  the  statute  had 
been  "more  than  complied  with."  Three  of  the  judges,  how- 
ever, including  Chief  Justice  Comstock,  dissented  from  this 
construction,  as  adopted  by  a  majority  of  the  court.  If  we 
were  to  admit  the  soundness  of  the  principle  declared  in  that 
case,  we  are  of  the  opinion,  nevertheless,  that  the  plaintiff  has 
not  l)een  brought  within  its  influence.  The  actual  notice,  which 
the  plaintiff  is  shown  to  have  had,  was  acquired  by  his  having 
observed  and  read  the  contents  of  printed  notices  in  other  rooms 
of  the  defendant's  hotel,  at  some  time  within  the  twelve  months 
previous  to  the  loss  of  his  goods  for  which  the  present  action 
was  instituted.  It  may  be  that  the  knowledge  thus  imputed 
ma}'  have  lapsed  from  his  n)emory,  or  that  the  absence  of  the 
required  notice  from  the  door  may  have  induced  the  belief,  that - 
the  defendant  had  ceased  his  compliance  with  the  statute.  The 
posting  of  a  printed  or  written  notice  upon  the  door  of  the 
guest's  room  may  often  subserve  a  more  useful  office  than  that 
of  constructive  or  even  actual  notice.  It  may  answer  as  a 
constant  reminder  of  his  obligation  to  make  the  requisite 
deposit  of  his  money  and  valuables,  pointing  like  a  finger-board, 
always  observable,  to  his  statutory  duty.  It  may  be  an  ocular 
warning,  without  intermission. 

We  need  not,  however,  express  at  this  time  our  disapproval 
of  the  case  of  Purvis  v.  Coleman^  supra,  to  which  we  have 
above  adverted.  It  answers  every  purpose  to  hold  that  the 
present  case  does  not  fall  within  its  influence.  The  soimder 
reasoning,  perhaps,  is,  that  the  statute  prescribes  the  exact 
manner  in  which  the  common  law  liability  may  be  escaped,  and 
being  in  derogation  of  the  common  law  rule,  it  must  be  strictly 
construed  ;  and  a  strict  construction  excludes  actual  notice  by 
farling  to  expressly  provide  for  it.  This  view  is  adopted  in 
Batterson  v.  Vogel,  8  Mo.  App.  24,  and  seems  to  be  sustained 
by  the  general  current  of  decisions,  at  least  so  far  as  the  reasoning 
of  the  adjudged  cases  extends. — Pointer  v.  Gilkey,  57  Mo.  235  ; 
Beale  v.'  Posey,  supra;  Wilkins  v.  Earle  (44  N.  Y.  172), 
4  Amer.  Rep.  655  ;  liamaley  v.  Leland  (48  N.  Y.  539),  3  Amer. 
Rep.  728;  Clute  v.    Wiggins,  7  Amer.  Dec.  457,  note. 

It  is  further  insisted  that  the  circuit  court  erred  in  giving  the 
general  eluirge  to  find  for  the  ])laintiff,  because  the  question  of 
plaintiff's  negligence  should  have  been  submitted  to  the  jury, 
.and  was  improperly  decided  by  the  court.  The  only  ground 
upon  which  we  can  see  that  the  plaintiff  could,  in  the  remotest 
degree,  be  chargeable  with  negligence,  was  either  in  sleeping 
in  a  room  without  a  locked  door,  or  in  failing  to  notify  the 
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proprietor  of  the  hotel  that  the  lock  was  out  of  order.  If  the 
lock  had  been  in  good  condition,  it  is  questionable  whether  a 
failure  to  use  it  would  be  such  contriluitory  negliijence  on  the 
part  of  the  guest  as  to  excuse  the  defendant's  liabitity.  It  was 
so  held,  however,  in  Oppenhsiw,  v.  White  Lion  Hotel  Co.  (L. 
R.)  6  C.  J*.  515, 'although  the  contrary'  seems  to  have  been 
intimated  by  Lord  Coke  in  Calyes  case.,  more  than  two  hundred 
years  ago.—  8  Coke's  Hep.  '203.  No  negligence  in  this  particular, 
however,  is  imputable  to  the  plaintiff,  because  it  is  shown  that 
the  catch  attached  to  the  lock  of  his  room,  and  in  which  the 
bolt  fastened,  was  gone,  and  there  was  no  way  to  make  the  door 
secure  against  intruders.  Nor  can  it  be  said  that  the  plaintiff 
was  negligent  in  not  informing  the  defendant  of  this  fact, 
because  it  was  defendant's  clear  duty  to  know  it  without  infor- 
mation from  his  guests.  It  would  be  a  solecism  to  declare  that 
the  law  requires  of  one  contracting  party  the  duty  of  notifying 
the  other  of  a  fact,  which  it  is  sheer  negligence  for  the  latter  not 
to  know.  The  plaintiff  being  clearly  free  from  negligence,  no 
doubt  being  raised  l)y  the  undisputed  facts  in  evidence,  the 
question  of  negligence  became  one  for  the  decision  of  the  court, 
under  the  rule  we  have  stated  above,  and  there  was,  consequently, 
no  error  in  withdrawing  it  from  the  consideration  of  the  jury. 
The  only  question  left  for  the  jury  to  decide  was  the  truth  of 
the  facts,  and  this  was  properly  submitted  to  them  by  the 
general  charge  given. 

We  discover  no  error  in  the  charge  of  the  court,  and  the 
judgment  is  affirmed. 


Foster  i?.  IN'apier. 

Action  fm'  Malicio^is  Prosecution. 

1.  Amendments  to  pleadings  at  knv;  when  may  be  made. — Pleadings,  in 
civil  actions  at  law,  are  amendable  at  any  lime  before  the  rendition  of 
final  judgment;  and  if  the  matter  of  amendment  to  a  complaint  is  proper, 
the  pendency  of  pleas  in  bar,  or  in  abatement,  the  legal  effect  of  which 
the  amendment  may  obviate,  is  rather  a  reason  for,  than  an  objection  to 
its  allowance. 

2.  Amendment  to  complaint;  wlien  proper. — Amendments  to  the  com- 
plaint, introduced  for  the  purpose  of  adapting  it  to  the  various  shapes  or 
phases  in  which  the  pleader  apprehends  the  evidence  may  present  the 
case,  and  making  no  other  change  than  in  the  description  of  the  cause  of 
action,  are  admissible,  so  long  as  the  identity  of  the  matter  upon  which 
the  action  is  founded  is  preserved. 

3.  Plea  must  ansver  all  it  proposes  to  ansvjer. — It  is  a  rule  of  pleading, 
applicable  alike  to  pleas  in  abatement  and  to  pleas  in  bar,  that  the  plea 
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must  answer  all  that  it  proposes  to  answer ;  otherwise,  it  will  be  adjudged 
bad  on  demurrer. 

4.  Plea  in  abatement;  pendency  of  prior  suU  for  same  cause  of  action. 
The  principle  is  well  settled,  that  the  pendenc^  of  a  prior  suit  for  the 
same  cause  of  action,  in  a  court  of  competent  jurisdiction,  between  the 
same  parties,  will  abate  a  later  suit,  because  the  latter  is  deemed  vexa- 
tious and  oppressive;  and,  in  such  ease,  the  vexation  and  oppression  is 
a  conclusion  of  law,  not  a  matter  of  fact,  and  is  not  dependent  upon  an 
inquiry  into  the  actual  circumstances  of  the  case. 

5.  Same. — Hence,  a  plea  in  abatement  to  an  action  for  malicious 
prosecution,  setting  up  the  pendency  of  a  prior  suit  between  the  same 
parties  for  the  same  cause  of  action,  is  good,  although  it  appears  from 
the  averments  of  the  plea,  that  when  the  first  suit  was  commenced,  the 
prosecution  was  not  ended,  and,  of  consequence,  that  the  suit  was  pre- 
maturely brought. 

6.  Same. — The  plea  of  the  pendency  of  a  prior  action  for  the  same 
cause,  between  the  same  parties,  stantls  upon  like  principles,  and  is  sup- 
ported by  like  evidence,  as  a  plea  of  a  former  recovery ;  and  while  the 
pleas  have  not  the  same,  but  a  like  office,  the  plea  in  abatement  is  not 
available,  unless  the  judgment  which  could  be  rendered  in  the  prior 
suit,  would  be  conclusive  bet\Veen  the  parties,  and  operate  as  a  bar  to 
the  second  suit. 

7.  Torts  as  causes  of  action;  can  not  be  split. — As  causes  of  action, 
torts  are,  like  contracts,  indivisible  and  can  not  be  separated  into  parts; 
an»l  if  a  plaintiff  should  sue  but  for  a  part,  the  judgment  operates  a 
merger  of  the  right  of  recovery  for  the  tort  in  its  entirety. 

8.  Preliminary  e.ramination  before  committing  magistrate,  commence- 
ment of  prosecution;  pendency  of  prior  suit. — A  preliminary  examination 
before  a  committing  magistrate,  in  a  criminal  case,  is  the  commence- 
ment of  a  prosecution,  of  which  an  indictment,  susequently  preferred,  is 
but  a  continuation ;  and  hence,  to  an  action  for  a  malicious  prosecution 
by  indictment  in  the  circuit  court,  a  plea  in  abatement,  setting  up  the 
pendency  of  a  prior  suit  between  the  same  parties  for  the  same  prosecu- 
tion before  a  committing  magistrate,  is  good,  it  appearing  that  the  plain- 
tiff was  held  by  the  magistrate  to  answer  an  indictment,  and  thattlie  in- 
dictment was  subsequently  preferred. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  lion.  H.  D.  Clayton^ 

This  was  an  action  on  the  case  by  George  C.  Napier  against 
Sterling  J.  Foster,  to  recover  damages  for  the  malicious  prose- 
cution of  the  plaintiff  by  the  defendant,  and  was  commenced 
on  10th  August,  1.S81.  The  complaint,  as  originally  tiled, 
contained  three  counts,  in  each  of  which  the  offense  for  which 
the  plaintiff  was  prosecuted,  is  averred  to  have  been  the  selling 
and  removing  of  personal  property  on  which  the  defendant 
had  a  lien,  etc.,  the  offense  created  by  the  statute  now  embodied 
in  section  4853  of  the  Code  of  1876  ;  the  value  of  the  property 
being  sufficient  to  constitute  the  alleged  offense  a  felony  under 
the  statute.  In  the  first  and  second  counts  the  prosecution  is 
averred  to  have  l>een  commenced  on  l-ith  January,  1880,  before 
one  McPherson,  a  justice  of  the  peace,  and  it  is  further  alleged 
that  the  defendant  gave  bond  for  his  appearance  at  the  circuit 
court,  to  answer  an  indictment,  that  an  indictment  was  returned 
against  the  plaintiff,  by  defendant's  procurement,  and  that  he 
Vol.  i.xxiii. 
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was  tried  thereon,  and  acquitted  of  tlie  offense  cliarged  ;  the 
fii*st  count  averring  the  date  of  tlie  trial  and  acquittal  to  have 
l)een  the  22d  April,  1881  ;  but  the  second  merely  averring  that 
the}'  occurred  prior  to  the  commencement  of  this  suit.  The 
t^ird  count  is  more  general  in  its  averments,  merely  alleging 
the  arrest  and  imprisonment  of  the  plaintiff  under  and  by 
virtue  of  a  warrant  issued  by  said  justice  on  14th  January, 
1880,  charging  the  plaintiff  with  the  commission  of  said  offense, 
and  the  subsequent  judicial  investigation  of  the  charge,  and 
discharge  of  the  plaintiff,  with  appropriate  averments  of  malice, 
etc.  Before  what  tribunal  the  investigation  was  had,  is  not 
averred  in  this  count.  The  defendant  filed  two  pleas  in  abate- 
ment, in  each  of  which  is  alleged  the  pendency  of  a  prior  suit 
commenced  in  said  circuit  court  by  the  plaintiff  against  the 
defendant,  based  on  the  same  cause  of  action,  the  malicious 
prosecution  of  the  plaintiff  for  said  offense.  In  these  pleas  it 
is  averred  that  said  prior  suit  was  commenced  on  18th  April, 
1881 ;  and  with  one  of  the  pleas  is  exhibited  a  copy  of  the 
summons  and  complaint  therein.  That  complaint,  containing 
one  count,  avers  the  arrest  and  imprisonn)ent  of  the  plaintiff 
under  a  warrant  issued  by  the  said  justice  of  the  peace  on  14th 
January,  18^0,  charging  the  plaintiff  with  said  offense;  and 
that  liefore  the  commencement  of  that  suit,  *'the  said  charge 
was  judicially  investigated,  and  the  plaintiff  discharged,  and 
that  the  said  prosecution  has  been  determined  and  ended."  It 
is  not  averred  before  wliat  tribunal  the  investigation  was  had, 
and.no  reference  is  made  to  any  proceedings  in  the  circuit  court. 
After  the  filing  of  the  pleas  in  abatement,  the  plaintiff"  was 
allowed,  against  the  defendant's  objection  and  exception,  to 
amend  his  complaint.  l)y  striking  out  the  first  count,  and  by 
adding  two  additional  counts,  declaring  on  a  malicious  prose- 
cution of  the  plaintiff  by  the  defendant  for  the  same  criminal 
offense.  In  the  first  of  these  additional  counts,  no  reference  is 
made  to  the  proceedings  before  the  justice  of  the  peace,  but 
the  prosecution  is  alleged  to  liave  been  by  an  indictment 
returned  into  the  circuit  court,  by  the  defendant's  procurement, 
and  to  have  terminated  in  that  court  by  a  trial  and  acquittal  of 
the  plaitititt'.  The  other  additional  count  is  similar  in  its  aver- 
ments to'  the  second  count  of  the  original  complaint,  but 
presenting  the  cause  of  action  in  different  language,  and  some- 
what in  a  different  form.  After  the  amendment  of  the 
complaint,  the  defendant  again  pleaded  in  abatement  the 
pendency  of  said  former  action,  set  forth  in  the  pleas  to  the  com- 
plaint as  originally  filed.  To  the  pleas  in  abatement  the  plaintiff 
demurred.  The  court  overruled  the  demurrers  to  the  pleas, 
"except  as  to  the  first  count  in  the  amendment  to  the  com- 
plaint," holding  that  the  pleas  "were  good"  as  to  all  the  counts, 
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except  as  to  said  first  count,  as  to  wliich  they  "were  not  good," 
and  that  "  said  pleas  did  not  abate  the  action."  The  plaintiff 
thereupon  "  tiled  his  replication  of  nul  tiel  record  to  said  pleas 
in  abatement,"  and  the  conrt,  "on  an  inspection  of  tlie  record, 
which  was  introduced  in  evidence,  overruled  the  said  replica- 
tion of  nnl  tiel  record^  and  the  defendant  then  moved  the  court 
to  abate  the  suit  on  this  ruling;  but  the  conrt  refused  to  abate 
the  suit,  but  abated  all  the  original  and  amended  complaint, 
except  the  first  count  in  the  amendment;  and  to  this  ruling 
the  defendant  excepted."  Thereupon,  the  defendant,  being 
"required  by  the  court  to  plead  further  to  the  first  count  in 
the  amendment  to  the  complaint,"  filed  pleas  in  bar  of  the  action. 
The  opinion  of  this  court  does  not  render  it  necessary  to  set 
out  these  pleas,  or  the  further  proceedings  had  in  the  court 
below  on  the  trial  of  the  cause. 

There  was  a  judgment  on  verdict  in  the  circuit  court  for  the 
plaintiff,  from  which  the  defendant  prosecuted  this  appeal ; 
and  t.he  rulings  above  noted,  adverse  to  the  defendant,  are  here 
assigned  as  error. 

Watts  &  Sons  and  K.  B.  Fkagix,  for  appellant.  (1)  The 
pleas  in  abatement  set  forth  every  fact,  and  make  all  the  aver- 
ments necessary  to  show  that  the  two  suits  were  for  the  same 
cause  of  action,  and  none  other,  and  between  the  same  parties, 
and  none  other.  The  pleas  were  to  the  action,  and  not  to  any 
one  or  more  counts  of  the  complaint ;  and  the  demurrer  to 
each  should  have  been  overruled.  They  should  have  been  over- 
ruled entirely,  or  should  have  been  sustained  entirely.  If  the 
demurrers  were  not  well  taken,  the  pleas  were  good  to  the 
action  ;  and,  unless  replication  had  been  made  to  them,  the 
judgment,  on  overruling  the  demurrers,  should  have  been  to 
grant  the  prayer  of  the  pleas,  that  the  miit  be  abated.  (2)  The 
pendency  of  a  prior  suit,  for  the  same  cause  of  action,  between 
the  same  parties,  is  good  ground  of  abatement. — 1  Chittv  on 
Plead,  p.  454;  6  Wait's  Ac.  ^  Def.  397;  Dean  v.  Massey,  7 
Ala.  601  ;  Bosioellv.  Tunnell,  10  Ala.  958  ;  Crawford  v.  Clute^ 
7  Ala.  157;  Humphries  v.  Daxmon,  88  Ala.  204;  Menniece  v. 
Jeter,  65  Ala.  231 ;  Com.  v.  Churchill,  5  Mass.  174  ;  Gamsbyv. 
Ray.^"^  N.  li.  513;  Parker  v.  Colco'rd,  2  N.  H.  3fe  ;  Beach 
V.  Norton,  8  Conn.  71 ;  Davin  v.  Dunklee,  9  N.  II.  545.  The 
.judgment  on  demurrer  to  a  plea  in  abatement  of  the  pendency 
of  another  suit  for  the  same  cause  of  action,  if  the  demurrer 
is  overruled,  according  to  the  common  law,  ;/??<«?!  he,  that  the 
writ  he  f/iuMhed,?ixu\  can  not  be  reHpondeid  ouater. —  McCutchen 
V.  McCutchen,  8  Port.  151 ;  Chilton  v.  Harhin,  6  Ala.  171. 
Under  our  statute,  however,  the  plaintiff",  after  his  demurrer  to 
the  plea  in  abatement  is  overruled,  may  take  issue  in  fa^t  on 
Vol.  i..\xin. 
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the  plea.  And  when  the  matter  pleaded  in  abatement  is  the 
pendency  of  a  prior  suit  for  the  same  cause  of  action,  the  only 
issue  in  faet  is  nul  t'lel  record. —  Gaston  v.  Parsons,  8  Port. 
469.  If  the  court  finds  the  issue  on  the  plea  of  nul  tiel  record 
in  favor  of  the  defendant,  the  only  judgment  which  can  be 
rendered  is  one  quashiujaj  the  writ. —  Gaston  v.  Parsons,  svpra. 
(3)  'I  he  maxim  of  the  common  law,  that  no  one  shall  be  twice 
vexed  with  the  same  cause  of  action,  by  the  same  party,  has 
been  the  uniform  doctrine  in  this  State.  And  the  doctrine  is 
fully  established  in  Great  Britain,  and  is  uniform,  that,  upon  a 
plea  of  former  action  pending,  vexaiiousness  is  a  conclusion  of 
law,  drawn  from  the  fact  of  two  suits  brought  by  one  person 
against  another  for  one  cause,  and  pending  at  one  time ;  and  it 
is  not  matter  of  inquirj',  depending  upon  the  question,  whether 
the  first  was  defective,  or  whether  the  plaintiff,  by  bringing  the 
second,  was  in  fact  vexing  the  defendant. — See  Garnshyv.  Ray, 
supra,  and  other  authorities  there  cited.  The  following  cases 
discussed  and  distinguished,  or  criticised  on  this  point :  BanJc 
V.  Tarhox,  20  Conn.  510;  Reynolds  v.  Harris,  9  Cal.  338; 
Phillips  V.  Quick,  68  111.  324;  Langham  v.  Thomason,h  Tex. 
127;  Hill  V.  Dunlap,  15  Yt.  645;  Downer  v.  Garland,  21  Yt. 
362.  (4)  After  the  court  held  the  pleas  ijood  to  all  the  counts  in 
the  original  complaint,  the  plaintiff  replied  nul  tiel  record ; 
and,  on  an  inspection  of  the  record,  the  replication  was  not 
sustained.  It  was  then  the  duty  of  the  court  to  have  rendered 
judgment  in  favor  of  the  defendant,  quashing  the  original 
summons  and  complaint.  The  linding  of  the  replication,  w^^ 
tiel  record,  not  sustained,  was  equivalent  to  declaring  that  the 
first  suit  was  for  the  same  cause  of  action,  between  the  same 
parties,  and  that  it  was  pending  when  the  second  was  brought. 
(5)  The  court  erred  in  allowing  the  amendment  by  adding  two 
additional  counts  to  the  complaint.  This  amendment  was 
allowed  after  the  filing  of  the  pleas.  If  the  amendment  was 
for  the  same  cause  of  action  as  alleged  in  the  original  com- 
plaint, the  amendment  related  back  to  the  commencement  of 
the  suit,  and  the. pleas  applied  to  them;  and  if  the  pleas  were 
good  at  all,  they  applied  to,  and  covered  the  complaint  as 
amended.  And  the  action  of  the  court,  in  holding  the  pleas 
good  as  to  the  original  complaint,  necessarily  operated  to  abate 
the  suit.  If  a  new,  separate  and  distinct  cause  of  action  was 
introduced  by  the  amendment,  it  should  not  have  been  allowed, 
because  it  would  have  been  a  departure. — See  Mahan  v.  Srnith- 
ermmi,  71  Ala.  563 ;  Mohr  v.  Lemle,  69  Ala.  180 ;  Johnson  v. 
Martin,  54  Ala.  271. 

Clopton,  Herbert  &  Chambers  and  J.  T.  Norman,  contra. 
(1)     It  is  well  settled  by  the  decisions  of  this  court,  that,  under 
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the  Code,  the  circuit  court  has  power  to  allow  an  amendment 
of  the  pleadings,  even  after  the  evidence  has  been  closed,  and 
the  argument  concluded.  It  is  the  right  of  the  plaintiff,  "  du- 
ruig  the  progress  of  the  trial,  indeed  at  any  time  hefore  final 
judgment^  to  amend  the  complaint  in  any  respect,  in  which  it 
was  defective." — McBrayer  v.  Carilcer,  64  Ala.  50 ;  BurMmtn 
V.  Mastin,  54  Ala.  122;  Prater  v.  Miller,  25  Ala.  320; 
Forcheimer  v.  Plcard,  27  Ala.  142 ;  Criinm  v.  Craioford,  29 
Ala.  623 ;  Tpmmey  v.  Gamhle,  QQ  Ala.  469.  (2)  The  amend- 
ment to  the  complaint  did  not  introduce  a  neio  cause  of  action, 
or  any  cause  of  action  whicii  was  not  covered  by  the  original 
complaint.  This  point  discussed,  with  following  citations  of 
authorities :  Mahan  v.  Smitherman,  71  Ala.  563 ;  Stringer. 
V.  Waters,  63  Ala.  361 ;  Simpson  v.  M.  <&  C.  B.  B.  Co.,  %Q 
Ala.  85  ;  Nelson  v.  Webb,  54  Ala.  436 ;  Bagsdale  v.  Bowles,  16 
Ala.  62 ;  Long  v.  Bogers,  17  Ala.  540 ;  Ewing  v.  Sanford,  19 
Ala.  605.  (3)  The  general  rule  is  conceded,  that  the  pendency 
of  a  former  suit  between  the  same  parties,  on  the  same  cause  of 
action,  may  l)e  pleaded  in  abatement  of  a  second  suit.  But  this 
general  rule  has  its  limitations  and  modiiications.  The  reason 
of  the  rule  is,  tliatthe  second  suit  is  unnecessary  and  vexatious. 
The  rule  does  not,  therefore,  prevail,  where  it  appears  that  the 
tirst  suit  must  be  ineffectual,  or  is  so  defective  that  no  judg- 
ment could  1)6  rendered  therein,  or  is  a  nullity. — Bank  v.  Tar- 
Ikjx,  20  Conn.  510;  Bogei'S  v.  Noskins,  15  Ga.  270;  Beynolds 
V.  Harris,  9  Cal.  338;  Langhain  v.  Thomason,  5  Tex.  127; 
Phillips  V.  Quick,  68  111.  324;  Me?iniece  v.  Jeter,  65  Ala.  222. 
The  pleas  in  abatement  set  forth  the  complaint  in  the  tirst  suit 
as  a  part  thereof.  This  complaint  avers  that  the  prosecution 
was  ended  before  the  justice  of  the  peace ;  but  it  seeks  to  abate 
a  suit,  the  couiplaint  in  which  shows  that  the  prosecution  before 
the  justice  of  the  peace  was  not  ended,  when  the  first  suit  was 
connnenced,  April  18th,  1881,  but  that  the  })laintiff  had  given 
bond  for  his  appearance  at  the  circuit  court.  From  this  it  ap- 
pears that  no  cause  of  action  had  accrued  when  the  tirst  suit 
was  commenced,  and  that  it  must  have  been  ineffectual.  Or  it 
appears  that  the  cause  of  action  declared  on  in  the  second  suit  had 
not  accrued, at  the  time  of  the  commencement  of  the  first  suit; 
and  hence,  the  pendency  of  a  suit"  on  an  accrued  cause  of  action 
can  not  abate  a  subsequent  suit  on  a  cause  of  action  which  sub- 
sequently accrued.  (4)  The  pendency  of  another  action  will 
not  be  good  in  abatement,  unless  a  judgment  or  recovery  therein 
can  be  pleaded  in  bar  to  a  subsequent  suit  between  the  same 
parties. — Hall  v.  Wallace,  25  Ala.  438.  To  constitute  a  judg- 
ment a  bar  as  a  plea,  or  as  conclusive  evidence,  the  necessary 
ingredients  are,  that  the  parties  must  be  the  same,  the  poiiit 
mnsi  be  directly  in  q^iestion,  and  the  judgment  must  be  rendered 
Vol.  lxzui. 
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on  that  j)oint. — Gilhreath  v.  Jones.  Q(\  Ala.  129.  Procuring  an 
indictment  in  the  circuit  court,  and  the  prosecution  of  the  plain- 
tiff thereunder,  maliciously  and  without  probable  cause,  and  his 
acquittal,  is  not  the  same  subject-matter,  and  is  not  a  point 
directly  or  indirectly  in  question  in  the  first  suit ;  and  a  judg- 
ment rendered  therein  would  not  l>e  rendered  on  that  point. 
Hence,  a  judgment  in  the  former  suit  for  a  malicious  prose- 
cution before  the  magistrate  could  not  be  pleaded  in  bar  of 
the  first  count  in  the  amended  complaint,  in  the  second 
suit,  which  was  the  only  count  upon  which  the  trial  was 
had,  and  which  counted  on  a  malicious  prosecution  in  the 
circuit  court.  (5)  A  former  suit  will  not  abate  a  second  suit 
for  the  same  things  or  causes  of  action  in  such  former  suit, 
and  also  for  other  and  additional  things  or  causes  of  action. 
Ballou  V.  Ballon,  25  Yt.  673.  If,  therefore,  it  were  conceded, 
that  the  second  suit  is  for  the  same  prosecution  before  the 
magistrate,  which  is  the  cause  of  action  in  the  former  suit,  and 
is  also  for  another  and  subsequent  prosecution  in  the  circuit 
court,  the  former  suit  will  not  abate  the  subsequent  suit.  (6) 
Notwithstanding  the  plea  avers  that  the  two  suits  are  for  the  same 
cause  of  action,  yet,  if  it  appears  from  the  pleadings,  that  the 
causes  of  action  are  not  the  same,  the  plea  will  be  bad. — 3 
Chitty  on-  Plead.  (13  Am.  Ed.)  note  to  p.  903.  (7)  A 
demurrer  to  an  entire  complaint,  containing  good  and  bad  counts, 
should  be  overruled. — 2  Brick.  Dig.  347,"§  287.  So  also,  if  a 
plea  in  al)atement  is  filed  to  an  entire  complaint,  containing 
several  counts,  as  to  some  of  which  the  plea  is  sufficient,  and  as 
to  others  it  is  insufficient,  it  should  be  overruled,  or,  certainly, 
should  not  be  sustained,  except  as  to  those  counts  to  which  it  is 
sufficient.  Otherwise,  a  plaintifi^  is  denied  the  right  of  joining 
two  or  more  causes  of  action  in  different  counts  in  the  same 
complaint.  (8)  The  pleas  in  abatement  profess  to  answer  the 
entire  ayinplaint  as  amended.  If  the  demurrer  to  the  pleas  in 
abatement  should  have  been  sustained  as  to  the  entire  complaint, 
then  the  error  in  overruling  the  demurrer  as  to  all  the  counts 
except  one,  is  error  on  the  side  of  the  defendant,  or  at  least, 
error  without  injury.  If  the  pleas  in  abatement  were  not  good 
to  the  first  count  in  the  amendment,  then  there  was  no  error  in 
sustaining  the  demurrer  to  them  as  pleas  to  such  first  count, 
although  they  were  good  pleas  as  to  all  the  other  counts. 

BRICKELL,  C.  J. — Pleadings,  in  civil  actions  at  common 
law,  are  amendable  at  any  time  while  the  cause  is  in  progress ; 
at  any  time  before  the  rendition  of  final  judgment,  for  until 
then  the  proceedings  are  said  to  be  in  Jieri. — McBrayer  v. 
Cariker,  64  Ala.  50  ;  Burkham  v.  Mastin,  54  Ala.  122.  If 
the  matter  of  the  amendment  is  proper,  the  pendency  of  pleas 
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in  bar.  or  in  abatement,  the  legal  effect  of  which  the  amend- 
ment may  obviate,  is  rather  a  reason  for  than  an  objection  to 
its  allowance.  In  Cvim  v.  Crawford^  29  Ala.  623,  it  is  said  : 
'*  Our  statute  of  amendments  is  very  liberal,  and  is  indicative 
of  a  legislative  intent,  that  no  mere  mistake  of  the  pleader,  as 
to  tiie  allegations  necessary  to  make  a  cause  of  action  complete, 

shall  defeat  the  suit Thereisnolimit  to  the  power 

of  amending  the  allegations  of  a  complaint,  except  that  a  party 
should  not  be  allowed  to  depart  in  the  complaint  entirely  from 
the  process,  or  to  substitute  an  entirely  new  cause  of  action,  or 
to  make  an  entire  change  of  parties.  Either  of  these  thinofs 
would  be  tantamount  to  the  institution  of  a  new  suit,  and  would 
not  be  an  amendment  of  the  old  cause  of  action."  The  rule  is 
simple  and  clear  ;  there  has  been  in  the  subsequent  decisions  of 
this  court  no  departure  from  it ;  and  yet  there  seems  to  be 
found  much  of  difficulty  in  its  practical -application,  for  ques- 
tions touching  the  amendment  of  complaints  are  constantly 
arising,  and  are  of  fre(pient  presentation  here  for  revision. 

The  original  complaint  contained  three  counts,  each  averring 
as  the  cause  of  action,  the  same  tort,  a  malicious  prosecution  of 
the  plaintiff  for  a  criminal  offense.  The  first  and  second  counts 
averring  the  commencement  of  the  prosecution  before  a  justice 
of  the  peace,  its  continuance  in  the  circuit  court,  by  indictment 
presented  by  a  grand  jury,  and  the  acquittal  of  the  plaintiff. 
The  third  is  general,  averring  only  the  issue  of  the  warrant  by 
the  justice,  the  arrest  and  imprisonment  of  the  plaintiff,  and 
the  determination  of  the  prosecution  by  his  discharge,  describing 
the  same  offense  as  the  subject  of  the  prosecution.  The  amend- 
ment which  \vas  allowed  was  the  insertion  of  two  additional 
counts,  and  the  striking  out  of  the  first  count  of  the  original 
complaint.  The  tort  alleged  in  the  additional  counts  is  the 
same  tort  alleged  in  the  original  complaint — it  is  not  another 
distinct  tort,  and  is  not  of  consequence  a  different  cause  of 
action,  or  a  new  cause  of  action.  The  plaintiff  could  not, 
under  the  additional  counts,  offer  evidence  of  any  matter  or 
ground  of  recovery,  which  was  not  within  the  cause  of  action 
stated  in  the  original  complaint.  Whether  there  was  a  necessity 
for  the  introduction  of  the  counts,  it  is  not  necessary  to  con- 
sider. They  were  introduced.  doul)tles8,  to  adapt  the  complaint 
to  the  various  shapes  or  phases  in  which  the  pleader  appre- 
hended the  evidence  might  present  the  case.  Amendments  of 
this  character,  working  no  other  change  than  in  the  description 
of  the  cause  of  action,  are  admissible,  so  long  as  the  identity 
of  the  matter  upon  which  the  action  is  founded  is  ])reserved. 

The  pleas  in  abatement  are  directed  to  the  whole  complaint; 
tiiey  profess  to  be  in  abatement  of  the  action  as  an  entirety  ; 
and  not  in  abatement  of  one  or  more  of  the  several  counts  of 
the  complaint.     The  rule  applicable  alike  to  pleas  in  abatement, 
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and  to  pleas  in  bar  is,  that  the  plea  must  answer  all  that  it  pro- 
poses to  answer ;  and  if  it  be  not  an  answer  to  the  e.xtent  that 
it  professes,  on  demurrer,' it  must  be  adjudged  bad. — 1  Chit. 
PI.  476;  2  Brick.  Dig.  348,  §  301.  If,* as  was  adjudged  on 
dennirrer  by  the  court  below*,  the  pleas  were  good  as  to  all  the 
counts  of  the  complaint,  except  the  first  additional  count  in- 
troduced by  the  amendment,  and  their  insutHciency  for  thife 
reason  was  assigned  as  a  cause  of  demurrer,  there  was  error  in 
sustaining  the  demurrer  in  part  and  overruling  it  in  part;  the 
demurrer  should  have  been  sustained,  and  the  pleas  adjudged 
bad.  This  is  not,  however,  an  error  available  to  the  defendant, 
for  it  is  not  of  injury  to  him,  unless  the  pleas  were  sufhcient 
to  abate  the  count  as  to  which  they  were  overruled. 

The  matter  of  the  pleas  is  the  pendency  of  a  prior  action 
between  the  same  parties,  for  the  same  cause  or  matter,  in  a 
court  of  competent  jurisdiction.  The  principle  is  well  settled, 
that  the  pendency  of  a  prior  suit  for  the  same  thing,  or,  as  is 
generally  said,  for  the  same  cause  of  action,  in  a  court  of  com- 
petent jurisdiction,  between  the  sanie  parties,  will  abate  a  later 
suit ;  because  the  latter  is  deemed  unnecessary  and  vexatious. 
Bullock  V.  Perry,  2  St..  &  Port.  319;  McCutchen  v.  Mc- 
OuicAen,  8  Port.  151 ;  Gaston  v.  Parsons,  Ih.  469 ;  Dean  v. 
Massey,  7  Ala.  601  ;  Bos^oell  v.  Tannell,  10  Ala.  958;  Bood 
•V.  Eslava,  17  Ala.  430;  Humphries  v.  Dawso-n,  38  Ala.  199. 
The  reason  of  the  principle  is  well  expressed  in  the  familiar 
maxim  :  "  Nemo  dehet  his  vexari,  si  constet  curke  quod  sitjrro 
una  et  eadem  causaP  The  doctrine  is  thus  stated  in  1  Bac. 
Ab.  28,  M.:  "The  law  abhors  multiplicity  of  actions;  and, 
therefore,  whenever  it  appears  on  record,  that  the  plaintiff  has 
sued  out  two  writs  against  the  same  defendant,  for  the  same 
tiling,  the  second  writ 'shall  abate;  for  if  it  were  allowed  that  a 
man  should  be  twice  arrested,  or  twice  attached  by  his  goods 
for  the  same  thing,  by  the  same. reason  he  tnight  suffer  in 
Injinitum^  and  it  is  not  necessary  that  both  should  be  pending 
at  the  time  of  the  defendant's  pleading  in  abatement ;  for  if 
there  was  a  writ  in  being  at  the  tin^e  of  suing  out  the  second, 
it  is  plain  the  second  was  vexatious  and  ill  ah  initio.-''  It  is 
the 'pendency  of  two  suits  for  the  same  cause,  their  existence 
siinul  et  semel,  the  law  dee'ms  vexatious  and  discountenances. 
However  meritorious  may  be  the  cause  of  .action,  it  must  not 
be  employed  for  the  purpose  of  oppression  ;  and  when  a  de- 
fendant is  twice  impleaded  by  the  same  plaintiff,  for  the  same 
thing,  the  oppressioTi  and  vexation  is  not  matter  of  fact ;  it  is 
a  conclusion  of  law,  and  is  not  dependent  upon  an  inquiry  inta 
the  actual  circumstances  of  the  two  cases. — Parker  v.  Colcord, 
2  N.  H.  36  ;  Com.  v.  Churchill,  5  Mass.  174  ;  Beach  v.  Norton., 
8  Conn.  74;  Froyy  v.  Long^  3  Dana,  157;  Garnshy  v.  Ray^  5& 
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N.  H.  513.  The  plea  of  the  pendency  of  -a  prior  action  for 
the  same  cause,  between  the  same  parties,  stands  upon  like 
principles,  and  is  supported  by  like  evidence,  as  a  plea  of  a 
former  recovery.  The  two  pleas  have  not  the  same,  but  a  like 
office ;  the  difference  is,  that  the  one  is  interposed  because  of 
the  pendency  of  the  first  action,  the  other  after  its  termination  ; 
the  one  is  in  abatement  of  the  second  suit,  the  other  in  bar, 
to  defeat  it  absolutely.  The  plea  is  not,  therefore,  available, 
unless  the  judgment  which  could  be  rendered  in  the  prior  action 
would  be  conclusive  between  the  parties,  and  operate  as  a  bar 
to  the  second. — Rood  v.  Esluva,  17  Ala.  430 ;  Newell  v.  Newton^ 
10  Pick.  470. 

The  first  suit  was,' like  the  second,  an  action  on  the  case  for 
a  malicious  prosecution  of  the  plaintiff  for  a  criminal  offense  ; 
the  same  offense  in  each  complaint  is  averred  or  described  as 
the  subject  of  the  prosecution,  and  in  each  the  prosecution  is 
averred  to  have  been  commenced  on  the  same  day,  before  the 
same  justice  of  the  peace,  and  in  each  a  termination  of  the 
prosecution,  by  the  discharge  or  acquittal  of  the  plaintiff,  is 
averred.  The  difference  in  the  averments  of  the  two  com- 
plaints is,  that  two  of  the  counts  of  the  second  complaint  aver 
that  the  prosecution  was  commenced  before  a  justice  of  the 
peace,  continued  in  the  circuit  court,  and  there  terminated  in 
an  acquittal.  And  in  angther  count,  there  is  an  omission  of  all 
reference  to  the  proceedings  before  the  justice  of  the  peace, 
and  an  averment  only  of  the  prosecution  by  indictment  in  the 
circuit  court,  and  its  termination. 

It  is  apparent  that  both  suits  grew  out  of  the  same  transac- 
tion ;  that  the  same  tort,  or  wrongful  act  constitutes  the  sub- 
stantial cause  of  action  in  each  suit.  According  to  the  averments 
of  the  several  complaints,  the  tort  was  complete,  and  there 
was  the  concurrence  of  every  fact  essential  to  the  maintenance 
of  the  action.  An  action  for  malicious  prosecution  can  be 
maintained  only  when  three  facts  or  things  co-exist.  1.  The 
prosecution  must  have  been  ended.  2.  The  termination  must 
have  been  an  accpiittal,  or  discharge  of  the  plaintiff.  3,  The 
charge  must  be  proved  to  liave  been  made  through  malice,  and 
without  reasonable  or  probable  cause  to  believe  it  true.  The 
concurrence  of  these  facts  the  complaint  in  each  action  avers. 
But  it  is  insisted  that,  u])on  an  insj^ection  and  comparison  of 
the  records,  it  appears  from  the  averments  of  the  complaint  in 
the  second  action,  that  the  averment  of  the  termination  of  the 
prosecution  made  in  the  first  action  is  untrue  in  point  of  fact ; 
that  the  prosecution  was  not  ended,  the  cause  of  action  had 
not  accrued,  and  of  consequence  that  action  was  premature, 
would  have  proved  ineffectual,  and  is  not  pleadable  in  abate- 
ment of  the  second  suit. 
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The  proposition  proceeds  upon  the  hypothesis,  that  the 
defendant  would  make  defense  to  the  lirst  suit,  and  that  the 
defense  would  not  be  on  the  merits,  but  would  be  rested  on  the 
ground  of  its  premature  commencement.  If  he  had  not  made 
defense,  or  if  he  had  not  taken  special  objection,  that  the  suit 
was  prematurely  commenced,  a  judgment  against  him  would  not 
have  been  reversible  on  error.  A  judgment  in  an  action  prema- 
turely commenced,  even  when  the  fact  is  apparent  on  the  face  of 
the  complaint,  if  objection  is  not  taken  in  the  primary  court,  i& 
not  reversible  on  error. — Mahoney  v.  (7 Leary^  34  Ala.  97.  And 
in  an  action  for  malicious  prosecution,  an  insufficient  averment 
of  the  termination  of  the  prosecution,  or  an  omission  to  aver 
the  fact,  if  not  objected  to  by  demurrer,  is  cured  by  verdict. 
Skinner  v.  Gimton,  1  Saunders,  228 ;  Cotton  v.  Wilson,  Mmor, 
203.  The  falsity  of  the  averment  of  the  termination  of  the 
prosecution  made  in  the  first  action  could  have  been  shown 
only  by  extrinsic  evidence.  It  was  matter  of  defense ;  there 
was  the  necessity  for  defense,  unless  the  defendant  was  willing 
to  submit  to  two  judgments  for  the  same  wrong.  The  necessity 
was  imposed  by  the  act  of  the  plaintiff;  and  the  necessity  is  the 
oppression  and  vexation,  against  which  the  law  intends  to  guard 
and  protect  the  defendant.  If  the  fact  be,  that  the  tirst  suit 
was  prematurely  commenced,  that  was  a  reason  for  its  discon- 
tinuance or  dismissal.  It  is  not  a  reason  for  multiplying  suits 
against  the  defendant  for  the  same  wrong;  the  deticiencies  of 
the  first  were  not  corrected  by  the  second  suit ;  and  if  it  be 
defective,  it  is  the  fault  of  the  plaintiff,  not  of  the  defendant. 
If  the  second  suit  should  for  any  cause  be  found  defective,  and 
for  that  reason,  if  defended,  would  prove  ineffectual,  a  third 
could  be  brought,  and  suits  multiplied  in  infinitum.  The 
grievousness  oi  the  oppression  would  be  more  apparent,  if 
successive  attachments  were  issued  against  the  estate  of  the 
defendant,  each  issued  because  of  defects,  real  or  imaginary,  in 
its  predecessors.  The  estate  would  be  burdened  with  several 
levies,  and  the  defendant  driven  to  the  defense  of  suits,  which/ 
if  not  unnecessary,  were  rendered  necessary  only  by  the  fault 
of  the  plaintiff.  The  oppression  differs  only  in  degree,  not  in 
character,  when  the  suits  are  commenced  by  summons,  person- 
ally served. 

There  are  authorities,  to  some  of  which  we  have  been  referred 
by  the  counsel  for  the  appellee,  holding  that  a  prior  suit  which 
can  not  be  made  effective  and  available,  is  not  pleadable  in 
abatement  of  a  second  suit  for  the  same  cause.  The  doctrine 
is  inconsistent  with  the  English  authorities,  seems  to  have 
originated  in  the  courts  of  Connecticut,  and  has  been  adopted 
by  the  courts  of  several  States.  The  authorities  wei*e  thoroughly 
considered,  and  the  question  ably  discussed  by  the  Supreme 
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Court  of  New  Hampshire  in  Gamsby  v.  Rays  52  N.  11.  513, 
and  the  doctrine  repudiated.  If  it  be  admitted,  and  it  must  ije, 
that  the  principle  is  founded  upon  the  policy  of  discouraging  a 
multiplicity  of  suits — of  protecting  the  defendant  from  oppres- 
sion, from  the  grievance  of  double  vexation  for  the  same  cause 
or  thing,  there  can  be  no  inquiry,  whether  the  prior  suit  is 
capable  of  being  prosecuted  by  the  plaintiff  to  a  successful  issue, 
if  it  is  resisted  by  the  defendant.  Unless  the  suit  is  commenced 
in  a  court  without  jurisdiction,  or  the  process  upon  which  the 
validity  of  the  proceedings  depends,  is  upon  its  face  void,  the 
defendant  is  compelled  into  double  litigation,  and  into  the  peril 
of  double  judgment.  "  A  series  of  suits,  pending  at  one  time 
for  one  cause,"  say  the  Supreme  Court  of  New  Hampshire, 
"  ineffectual  so  far  as  giving  the  plaintiff  judgment  is  concerned, 
may  be  an  effectual  persecution  ot  the  defendant;  and  permitting 
the  defendant  to  be  harassed  by  such  suits  and  the  maintenance 
of  the  last  one,  would  encourage  and  cultivate  a  want  of  due 
care  in  making  the  first  one  effectual."  Whether  the  prior  suit 
is  capable  of  being  made  effectual,  is,  in  the  second  suit,  a 
collateral,  incidental  inquiry ;  however  it  may  be  then  decided, 
the  defendant  is  not  by  its  decision  relieved  of  its  burdens ; 
there  is  a  continuing  necessity  that  he  should  remain  before  the 
court,  prepared  to  make  defense  against  it.  These  are,  in  our 
judgment,  the  evils  against  which  the  principle  is  directed. 
There  can  be  no  necessity  for  the  institution  or  the  pendency 
of  two  suits  for  the  same  matter  at  the  same  time.  The  security 
of  the  plaintiff  can  not  require  it.  If  the  prior  suit  is  defective, 
and  must  prove  ineffectual,  the  statute  authorizes  its  dismissal 
in  vacation. — Code  of  1876,  §  3025.  And  it  is  far  better  that 
the  plaintiff  should  be  required  to  enter  the  dismissal,  than  that 
he  should  be  permitted  to  keep  it  alive,  though  confessing  that 
finally  it  must  prove  ineffectual. 

The  next  contention  is,  that  the  second  suit  is  for  the  prose- 
cution in  the  circuit  court,  not  for  the  prosecution  before  the 
justice,  whicli  must  be  regarded  as  the  cause  of  action,  or  the 
matter  of  the  first  suit.  The  proceedings  before  the  justice 
were  only  initiatory  of  the  prosecution  ;  they  were  but  the  first 
step  in  the  course  of  the  pro(!eedings,  which  make  up  the  prose- 
cution. True,  if  there  had  been  a  discharge  of  the  plaintiff  by 
the  justice,  and  no  indictment  subsequently  preferred,  the 
discharge  would  h,ave  been  a  termvnation  of  the  prosecution, 
entitling  the  j)lai!itiff  to  sue,  if  tlie  prosecution  was  malicious 
and  witnout  ])robable  couse. — 1  Am.  Lead.  Cases,  277.  An 
indictment  was  subsequently  preferred — it  was  but  a  continua- 
tion of  the  prosecution  commenced  before  tlie  justice — it  was 
not  a  new  or  distinct  prosecution.  As  causes  of  action,  torts 
are  as  indivisible  as  contracts.     It  is  not  permissible  to  separate 
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thein  into  parts,  bringing  one  action  for  one  part,  and  another 
action  for  another  part. — (T Neat  v.  Brm/m,  21  Ala.  482  ;  Cnps 
V.  Talvande^  4  McCord,  19 ;  Sheldon  v.  Cai^>etitei\  4  Conis.  578. 
And  if  a  plaintiff  should  sne  but  for  a  part,  the  judgment 
operates  as  a  merger  of  the  right  of  recovery  for  the  tort  in  its 
entirety. — PVeeman  on  Judgments,  §  241.  X  judgment  ren- 
dered in  the  first  suit  on  the  merits  would  have  operated  a  bar 
to  the  second,  in  any  aspect  of  this  case.  For  there  was  but 
one,  indivisible  cause  of  action  ;  but  one  tort,  for  the  commission 
of  which  there  could  be  but  one  recovery  of  damages. 

The  result  is,  the  circuit  court  erred  in  not  overruling  the 
demurrer  to  the  pleas,  and  in  not  rendering  judgment  on  the 
replication  of  nul  tidrecord^  abating  the  action.  As  this  result 
is  decisive  of  the  case,  it  is  not  necessary  to  consider  the  other 
questions  raised  by  the  assignments  of  error. 

Reversed  and  remanded. 
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ACKNOWLEDGMENT.     See  Exemptions. 
ACTION. 

1.  Assumpsit  for  use  and  occupation;  when  will  not  He. — It  is  a  rule  of 

the  common  law,  unchanged  by  the  statutes  of  tliis  State,  that  the 
mere  occupation  by  a  tenant  in  common  of  the  entire  estate  or 
premises  will  not  render  him  liable  to  an  action  by  his  co-tenants 
for  use  and  occupation.     Fielder,  Ex'r,  r.  Childs,  .567. 

2.  Same. — Nor  can  the  co-tenants  maintain  an  action  for  use  and  occu- 

pation against  a  tenant  in  common,  in  possession  of  the  entire 
estate  or  premises,  claiming  in  his  own  right  the  entirety  in  fee 
simple,  under  color  of  title,  and  appropriating  to  his  t>wn  use  the 
rents  and  profits.     lb.  567. 

3.  Same;  what  necessary  to  maintain. — The  indispensable  element  to 

support  the  action  of  assumpsit  for  use  and  occupation,  both  at 
common  law  and  under  the  statute,  is  the  conventional  relation  of 
landlord  and  tenant,  or  an  entry  into  possession  in  recognition  of, 
and  in  subordination  to  the  title,  or  a  holding  by  the  permission 
of  the  landlord,  estopping  the  tenant  from  denying  or  claiming  the 
title,  or  drawing  it  into  controversy.    Ih.  567. 

4.  When  recommendation  actionable. — The  recommendation  of  another 

as  to  trustworthiness,  to  be  actionable,  must  assert  either  that 
which  the  jiarty  making  it  knows  to  be  false,  or  that  of  the  truth 
of  which  he  has  no  knowledge  or  well  founded  belief;  and  hence, 
a  mere  representation,  by  a  stranger,  of  a  fact  which,  at  the  time 
of  making  it,  he  believes  to  be  true,  can  not  render  him  liable  for 
money  loaned,  or  credit  given  thereon  to  the  party  in  whose  favor 
the  representation  was  made.    Baker  v.  Trotter,  277. 

See  Attachment  Bond. 

ADVERSE  POSSESSION. 

1.  What  constitutes. — However  insufficient  may  be  a  conveyance  of 

land,  and  however  incompetent  may  be  the  grantor  in  such  con- 
veyance, to  pass  the  legal  title,  an  entry  under  it,  accompanied 
with  continuous  possession  and  claim  of  title,  renders  tlie  posses- 
sion adverse.     Cooper  v.  Watson,  Adm'r,  252. 

2.  When  render  of  the  widow  not  estopped  from  taking  and  holding  pos- 
.    session  of  lands   adverse   to  personal   representative   and   heirs   of 

deceased  husband. — Where  the  widow,  on  the  death  of  her  husband,, 
succeeded  to,   and  claimed  possession  of    lands  of    which  the 
husband  died  possessed  in  his  own  right,  and  afterwards  sold, 
39 
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and  by  deed  purporting  to  pass  the  fee,  convej'ed  the  lands  to 
another,  the  deed,  ahhough  it  may  not  have  passed  the  title,  con- 
stituted color  of  title;  and  the  widow's  vendee,  sustaining  no 
relation  to  the  deceased  husband,  or  to  his  personal  representative 
or  heirs,  pr  to  the  title  which  they  could  assert,  is  not  estopped 
from  taking  and  holding  possession  of  the  lands  in  hostility  to  the 
decedent's  personal  representative  or  heirs.  lb.  252. 
ii.. Statute  of  limitatioHH;  ivhen  possession  of  lat^rls  is  and  is  not  pre- 
sumed to  be  adverse. — Before  the  payment  of  the  purchase-money 
for  lands  sold  by  an  administrator  or  executor  under  an  order  of 
the  probate  court,  the  presumption  is,  that  the  purchaser  does  not 
hold  adversely  .to  the  heirs,  but  in  subordination  to^,  and  in  con- 
tinuous recognition  of  their  title;  but  after  the  payment  of  the 
{mrchase-money,  he  then  having  a  perfect  equity,  and  being  no 
onger  xmder  the  obligation  of  pecuniary  duty  to  them,  his  posses- 
.  sion  is  presumed  to  be  hostile  to  the  heirs,  and,  if  continued, 
without  interruption,  for  ten  years,  during  which  the  statute  of 
limitations  is  operative,  it  will  ripen  into  a  good  title.  Morgan  r. 
Casey,  Adw'r,  222. 

4.  Sale  of  lands  held  adversehi,  void. — A  conveyance  of  land,  claimed 

and  held  in  adverse  right,  is  void  and  inoperative  as  against  the 
adverse  holder.     Johnson  r.  Cook,  5S7 .     . 

5.  Sale  of  personal  property  held  and  claimed  by  another  adversely  does 

not  pass  the  title. — A  sale  of  personal  property,  held  and  claimed 
adversely  by  another,  does  not  pass  the  legal  title,  but  operates 
merely  as  a  transfer  of  a  chose  in  action.     Hiiddleston  r.  Huey,21.5. 

See  Tenants  in  Common. 


AGENCY. 

1.  Revocation  of  agency;  commissions  to  agent. — As  a  general  rule,  a 

Erincipal  who  has  empowered  an  agent  to  sell,  may,  at  any  time 
efore  sale,  revoke  the  agent's  authority  ;  and  wiien  the  commis- 
sions of  such  agent  are  payab>e  only  in  the  event  of  success,  a 
revocation  of  the  agency  before  a  sale  destroys  the  right  to  theini. 
Chambers  v.  Seay,  372. 

2.  Snine;  poirer  coupled  with  an  interest. — It  is  a  general  rule  that  a 

})rincipal  can  not  revoke  a  power  conferred  on  an  agent,  when  such 
power  is  coupled  witii  an  interest;  but  to  come  within  this  rule, 
tiie  power  conferred  iiuist  create  an  interest  in  the  thing  itself,  or 
in  t!ie  {)roperty  which  is  the  subject  (^)f  the  power;  and  hence, 
under  a  jjower  tt)  sell,  an  interent  \\\  the  proceeds  of  sale,  in  the 
event  of  a  sale,  as  compensation  to  the  agent  for  effecting  it,  is  not 
such  an  interest  as  will  render  tlie  power  irrt-vocable.     lb.  372. 

3.  Agency  to  s(^l  lands;  vhen  revocable. — An  owner  of  lands  containing 

valuable  <leiK)8its  of  iron  ore,  by  a  written  instnunent,  authorized 
an<l  enii)owcred  an  agent  to  srll  the  lamls,  the  agent  agreeing  to 
undertake  the  sale,  and,  to  this  end,  to  transport  specimens  of  the 
ore  to  England  for  inspection,  and  there  to  advertise  the  lands  for 
Bale;  and,  by  way  of  compensation  for  his  services  and  expenses, 
it  was  stipulated  that  the  agi-iit  should  receive  "an  undivided  one- 
fourth  interest  in  the  proceeils  of  sale,  when  sold  as  aforesaid." 
Held,  tliat  the  agent's  authority  was  not  coupled  with  an  interest 
in  the  lands,  and  that  the  agency  was  revocanle  at  any  time  before 
a  sale  under  the  ])ower.     //;.  372.  . 

4.  Same. — The  fact  that  in  such  instrument  it  was  expressly  stipulated 

that  the  agent's  power  to  sell  shouhl  be  "exclusive,"  does  not 
render  the  power  irrevocable ;  as,  in  the  case  of  a  naked  power, 
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an  express  declaration  of  irrevocability  will  not  destroy  the  prin- 
cipal's rij^ht  of  revocation.     lb.  372. 

5.  fiuit  by  agent  against  principal  for  revocation  of  agency;  when  can 
not  be  maintained. — Such  agen(ry  having  been  revoked  before  the 
agent  had  effected  a  sale,  and  the  i)rincipal  himself  having  after- 
wards sold  the  plopeiiy,  it  was  further  held,  that  the  agent  was 
not  entitle<l  to  the  commissions  stipulated  in  the  written  power ; 
and  that,  in  an  action  on  the  case  brought  l)y  him  to  recover  such 
commissions,  the  gravamen  of  which  was  tlie  wrongful  revocation 
of  the  power  by  the  principal,  he  could  not  recover  for  labor  per- 
formed and  expenses  reasonably  incurred  by  him  in  his  efforts  to 
sell  the  land  under  the  power,  although  such  recovery  might  be 
had  under  a  different  state  of  pleadings.     Ih.  372. 

(j.  Sale  of  chattel  by  agent;  no  implied  authority  to  warrant. — A  general 
agent  for  the  sale  of  iron  safes  has  no  implied  aiithority  to  warrant 
or  represent  the  safes  to  be  burglar-proof ;  and,  in  the  absence  of 
an  express  authority,  the  act  of  tlie  agent  in  making  such  war- 
ranty or  representation  would  not  be  binding  on  the  principal, 
unless  there  existed,  at  the  time  of  the  sale,  a  custom  in  the  sale 
•  of  safes  to  warrant  or  represent  tliem  as  l)urglar-proof.  Herring, 
'    Farrell  tt  Sherman  v.  Skagg.'t,  446. 

7.  Same;  custom  from  ivhich,  axUhority  to  warrant  may  be  implied. — A 

custom  from  which  the  authority  to  make  such  warranty  or  repre- 
sentation may  be  imjilied,  must  be  a  usage  of  sellers  of  safes,  so, 
well  settled,  notorious,  and  continuous,  as  to  rai.sie  a  fair  presump- 
tion, that  it  was  known  to  buyer  and  seller,  and  that  sales  were 
made  in  reference  to  it.     lb.  446. 

8.  Ratification  by  principal  of  unauthorized  fraudulent  act  of  agent; 

what  necessary  to. — If  an  JJgent,  with  authority  to  sell,  defrauds  a 
buyer  dealing  with  him,  the  principal,  not  having  authorized  or 
particii)ated  in  the  wrong,  is  entitled  to  a  rescission  of  the  contract ; 
but  if,  with  knowledge  of  the  wrong,  he  receives  or  retains  the 
purchase-money,  lie  can  not  claim  immunity  on  the  ground  that  it 
was  the  unauthorized  act  of  the  agent.  The  mere  reception  or 
retention  of  the  purchase-money,  without  knowledge  of  the  wrong, 
will  not,  liowever,  operate  a  ratification,  or  involve  the  principal 
in  lialjility  for  the  fraud.  •  lb.  446. 

9.  Contract  by  an  agent;  when  imposes  a  liability  on  him. — An  agent 

who  contracts  in  his  own  name,  without  disclosing  that  he  is  acting 
for  a  princii)al,  incurs  a  ])ersonal  liability,  which  is  primary  in  its 
character.      Wood,  ExW.r,  v.  Breuer,2.59. 

10.  Liability  of  agent  to  criminal  law. — An  agent  or  servant  can  not  be 

excused  for  a  violation  of  the  criminal  law,  because  the  act  was 
done  in  the  course"  of  his  agency  or  servitude.     Reese  v.  State,  18. 

11.  Receiving  seed-cotton  after  sunset  and  before  sunrise  of  the  ne.rt  suc- 

ceeding day;  statute  construed. — An  agent  of  .a  mortgagee  wh() 
receives  seed-cottf)n,  conveved  by  the  mortgage,  from  the  .mort- 
gagor for'liis  princij^al  within  the  prohibite<l  hours,  is  guilty  under 
the  provisions  of  the  statute  making  it  a  misdemeanor  to  buy, 
sell,  receive,  barter,  or  dis])ose  of  any  cotton,  etc.,  after  the  hour 
or  sunset  and  before  the  hour  of  sunrise  of  the  next  succeeding 
day  (Code  of  1876,  ^  4369).     lb.  IS. 

AMENDMENT.     See  Pleadings  .\nd  Practice. 

APPEAL.     See  Error  and  Appeal. 

ASSAULT  AND  BATTERY.     See  Crimnal  Law. 
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ASSIGNMENT. 

1.  "WTiut  rights  assignee  takes,  arid  to  u-hat  equities  subject  to. — Under  a 
a  general  asssignment  executed  by  an  insurance  company,  if  valid 
as  such,  the  assignee  succeeds  only  to  the  rights  of  the  assignor, 
and  is  bound  and  affected  by  all  the  equities,  and  subject  to  all  the 
defenses  which  would  have  affected  the  assignor,  or  to  which  it 
would  have  been  subject ;  and  he  is,  in  no  just  sense,  a  purchaser 
for  value,  or  the  representative  of  creditors.  Grangers'  Life  & 
Health  Ins.  Co.  v.  Kamper,  325. 

ATTACHMENT. 

1.  Motion  to  vacate  levy  of  attachment  by  landlord  against  tenant  in 
chief,  071  crop  of  under-tenant;  when  may  be  made  by  under-tenant. 
Under  the  statute  (Code,  6  3476),  requiring  the  crop  of  the  tenant 
in  chief  to  be  exhausted  by  the  landlord  before  an  attachment,  sued 
out  by  him  to  enforce  his  lien  for  rent  or  advances,  can  be  levied 
on  the  crop  of  an  under-tenant,  unless  the  tenant  in  chief  has  not 
made  a  crop,  or  it  is  insufficient  to  satisfy  the  lien,  and  providing 
that  a  levy  made  in  violation  of  its  provisions  shall  be  "  vacate<l  on 
motion,  at  the  first  term  thereafter  of  the  court,"  an  under-tenant 
on  whose  crop  an  attachment  sued  out  by  the  landlord  against  the 
tenant  in  chief  to  enforce  his  lien  for  rent  and  advances,  had  been 
levied,  may  intervene  at  the  return  term  of  the  court,  and  move  a 
vacation  ot  the  levy  on  his  crop,  on  the  ground  that  the  crop  of 
the  tenant  in  chief,  on  which  the  attachment  had  also  been  levied, 
and  other  property  received  by  the  landlord,  and  subject  to  his 
lien,  were  sufficient  to  satisfy  the  plaintiff's  demand  for  rent  and 
advances.     Lehman  Bros.  v.  Howze,  302. 

2.  Same;  undfr-tejiant  may  contradict  by  parol  landlord's  tvritten  con- 

tract with  tenant  in  chief. — An  under-tenant,  not  being  a  i)arty 
or  privy  to  a  written  obligation  given  by  the  tenant  in  chief 
to  the  landlord  for  the  delivery  of  a  stated  amount  of  corn  as  rent, 
may,  on  the  trial  of  a  motion  made  by  him  under  the  statute 
(Code  of  1866,  §3476),  to  vacate  the  levy  of  an  attachment  sued 
out  by  the  landlord  to  enforce  his  lien  for  rent  and  advances,  show 
by  parol  that  tlie  real  consideration  of  the  contract  was  not  the 
rent  of  the  land  for  the  current  year,  but  was  an  antecedent  debt 
of  the  tenant  in  chief,  not  covered  by  the  statutory  lien.     //>.  302. 

See  Attachment  Bond. 

ATTACHMENT  BOND. 

1.  When  attachment  wrongfully  sued  out;  measure  of  damages. — To  jus- 

tify an  attachment,  there  must  be  a  del)t,  due  or  to  become  due, 
and  one  of  the  enumerated  statutory  grounds  therefor  nmst  exist; 
and  if  either  of  these  be  wanting  in  fact,  no  matter  how  sincerely 
the  attaching  creditor  may  believe  it  to  exist,  the  attachment  is 
wrongful ;  and  in  such  case,  without  more,  the  measure  of  recov- 
ery in  a  suit  on  the  attachment  ])ond  is  the  actual  injury  sns- 
tained.     City  National  Hunk  v.  Jeffries,  183. 

2.  When  attachment  vexatiouxly  xued   out ;    measure   of    damages. — If 

there  be  no  reasonable  foundation  for  believing  that  a  statutory 
ground  for  an  attachment  exists,  or  if  the  j)rocess  be  sued  out 
wantonly  f>r  recklessly  without  probable  cause,  or  if  it  be  resorted 
to  in  a  mere  race  of  diligence  to  obtain  a  first  lien,  when  no  statu- 
tory ground  exists  in  fact,  or  is  reasonably  believed  to  exist,  then 
the  attachment  is  vexatious  as  well  as  wrongful ;  and  exemplary 
or  vindictive  damages  may  be  recovered.     lb,  183. 

3.  Suit  on  attachment  bond;  complaint  must  negative  ground  of  attach- 
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merit;  burden  of  proof. — In  an  action  on  an  attachment  bond,  to 
recover  damages  for  wrongfully,  or  wrongfully  and  vexatiously 
suing  out  an  attachment,  tiie  complaint  must  negative  the  truth  of 
the  sworn  ground  on  which  the  process  issued ;  and  on  the  plain- 
tiff rests  the  burden  of  'proving  the  non-existence  of  such  ground, 
or,  what  is  the  same  thing,  the  falsity  of  the  afbdavit.     Ih.  lS-3. 

4.  Same;  can  not  he  maintained  for  vexatious   attachment,  unlen.'i  aluo 

wrongful. — An  action  on  the  attachment  bond  can  not  be  main- 
tained for  vexatiously  suing  out  an  attachment,  without  averring 
and  proving  that  it  was  also  wrongfully  sued  out.     Ih.  183. 

5.  Same;  mental  suffering  not  the  subject  of  direct  proof,  but  an  infer- 

ence to  be  dravm  by  the  jury. — Wtiile  one  who  has  been  wrongfully 
and  vexatiously  attached  may  recover  on  the  attachment  bond  for 
his  wounded  feelings,  such  suftering  is  not  the  subject  of  direct 
proof,  but  is  an  inference  to  be  drawn  by  the  jury  from  the  man- 
ner and  carelessness  of  the  wrong;  and  hence,  in  such  case,  it  is 
not  competent  for  the  plaintifl"  to  testify  that  by  the  issue  and  levy 
of  the  attachment  he  "was  much  di^^tressed  and  harassed  in  body 
and  mind,"  or  that  he  "was  almost  crazy;"  or  for  him  to  show  by 
other  witnesses  the  apparent  distress  he  suffered  in  consequence 
of  the  attachment.  Ih.  1S3. 
€.  What  a  fraudulent  dii^position  of  property  authorizing  attachment. 
If  a  debtor,  assuming  to  make  a  composition  with  his  creditors  on 
equal  terms,  obtains  from  two  of  his  creditors  money  to  enable 
him  to  make  the  composition,  and  secretly  secures  them,  by  deed 
of  trust  on  i)roperty  subject  to  the  payment  of  his  debts,  the  full 
amount  of  their  demands,  this  would  be  a  fraudulent  disjjosition 
of  property,  authorizing  an  attachment  at  the  suit  of  any  creditor 
thereVjy  attempted  to  be  liefrauded;  but  if  the  non-preferred  credi- 
tor had  knowledge  of  the  source  from  whith  the  money  came,  and 
the  terms  on  which  it  was  ol)tained,  before  he  accepted  the  terms 
offered  by  the  debtor,  he  can  not  be  heard  to  claim  that  he  was 
defrauded,  or  be  justified  in  suing  out  an  attachment  on  that 
ground.     Ih.  183. 

7.  Suit  on  attachment  bond;  when  notice  to  ail  attorney  constructive  notice 

to  his  client. — Where  a  debtor  in  failing  circumstances  offered  to 
make  a  composition  with  his  creditors  on  equal  terms,  and,  toen- 
ahle  him,  with  money  he  then  had  on  hand,  to  make  the  compo- 
sition, entered  into  an  agreement  with  two  of  his  largest  creditors 
for  a  loan  of  money,  he  to  secure  them  their  debts  and  the  con- 
templated loan  l)y  mortgage  on  property  subject  to  sale  under  exe- 
cution, but  soon  afterwards,  the  money  not  having  been  loaned, 
or  the  composition  made,  the  creditors  making  the  agreement,  and 
another  creditor  who  had  agreed  to  compound  on  the  terms  pro- 
posed, but  had  no  knowledge  or  information  of  said  agreement, 
and  acting  l)y  attorney,  sued  out  attachments  against  the  debtor; 
and,  at  the  time  the  agreement  was  made,  and  the  attachments 
were  issued,  the  three  attaching  creditors  were  represented  by  the 
game  attorney,  wlio  had  lull  knowledge  of  the  agreement  at  the 
time  it  was  made,  he  then  endeavoring  to  collect  the  claim  of  his 
several  clients,  and  who,  in  fact,  sued  out  the  attachment  in  favor 
of  the  creditor  agreeing  to  compound,  and  on  whose  advice  that  a 
ground  of  attachment  existed,  it  was  ordered  to  be  issued, — held, 
in  an  action  by  the  debtor  against  the  sureties  of  such  creditor  on 
his  attachment  bond,  that  the  knowledge  of  said  agreement  by  the 
attorney  was  constructive  knowledge  to  the  creditor.     lb.  183. 

8.  Liability  of  attaching  creditor  for  vindictive   daniag-is;   rule  staled 

when  attachvient  sued  ou.t  by  attorney. — If  a  creditor  living  in  another 
State  entrust  a  claim  against  his  de!>tor  to  a  repu^^able  attorney  in 
this  State  for  collection,  and  that  attorney  informs  him  that  there 
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exists  a  ground  for  suing  out  an  attachment,  and  thereupon  he 
orders  the  attachment  issued,  and,  at  the  attorney's  request, 
furnishes  resident  sureties  to  make  the  bond,  in  the  absence  of 
other  knowledge  or  information,  vexatiousness  or  malice  can  not 
be  imputed  to  the  creditor ;  and  he  and  his  sureties  on  the  attach- 
ment i3ond  are  not  Hable  to  exemplary  or  vindictive  damages  ;  but 
this  rule  would  not  apply,  if  the  creditor  hnd  actual  knowledge  of 
the  facts  relied  on  as  ground  for  attachment,  and  such  facts  were 
insufficient,  and,  in  truth,  no  ground  for  attachment  existed. 
Ih.  ISS. 
9.  Suil  on  attachment  homJ;  effect  of  sale  of  attached  property  on  dam- 
ages.— If,  on  the  trial  of  an  action  on  an  attacliment  bond,  it  be 
shown  that  the  property  attached  yielded  its  full  value  on  a  sale 
thereof  by  the  sherifl",  this  may  be  considered  in  mitigation  of 
damages ;  but  it  can  go  no  further. — lb.  183. 

ATTORNEY  AND  CLIENT. 

1.  Relation  that  of  trustee  and  cestui  </ue  trust. — Attorney  and  client 

sustain  to  eacli  other  the  severe  relation  of  trustee  and  cestui  (jue 
truxt,  and  their  dealings  with  each  other  are  subject  to  the  same 
intendments  and  imputations  as  obtain  between  other  trustees  and 
their  beneficiaries.      Yowje  r.  Hooper,  119. 

2.  Consent  decree  in  favor  of  attorney  against  client;  mhen  maii  be  opened. 

A  decree  rendered  in  favor  of  an  attorney  against  his  clients,  who 
were  man  and  wife,  on  answer  and  consent  prepared  for  them  by 
the  attorney,  while  the  relation  of  attorney  and  client  existed,  and 
at  a  time  when  he  was  engaged  in  active  professional  duties  in  de- 
fending the  wile's  property,  can  not  be  sanctioned  beyond  a  fair 
and  reasonable  compensation  for  the  services  rendered  by  him  for 
her ;  and  if  the  sum  derreed  is  too  large,  this,  on  proper  pleading 
and  proof,  will  authorize  a  court  of  equity  to  open  the  decree,  and 
set  aside  a  sale  made  thereunder,  the  decree  standing  as  security 
only  for  the  sum  ascertained  to  be  due,  and  the  onus  being  on  the 
attorney  to  prove  the  reasonableness  of  his  charges.     lb.  119. 

3.  Compensation  to  complainant's  solicitor  in  a.  suit  in  equitij. — Aiter  a 

decree  had  been  rendered,  on  bill  filed  in  equity  by  a  judgment 
creditor  against  the  debtor,  ordering  a  sale  of  the  defendant's  prop- 
erty for  the  f>ayment  of  complainant's  demand,  the  parties  came 
together,  and  entered  into  a  compromise,  the  ctjmplainant,  in  con- 
sideration of  a  small  sum  paid  by  the  defendant,  executing  a  receipt 
in  fidl  of  her  (lemand.  Afterwards,  the  complainant's  solicit<^)r8 
filed  a  petition  in  the  cause,  alleging  the  insolvency  of  their  client, 
and  the  comi)romi8e  made  by  the  parties,  and  praying  a  reference 
to  ascertain  what  would  be  a  reasonable  compensation  to  them  for 
their  services  in  the  cause,  and  directions  to  the  re^rister  to  jiroceed 
with  the  .sale  for  the  payment  of  such  compensation.  Held,  that 
no  ground  for  the  interference  of  a  court  of  ecjuity  is  shown,  and 
that  a  decree  of  the  chancery  court,  granting  the  relief  prayed  in 
the  petition,  was  erroneous.     Connor  v.  lioi/d,  .iS.'). 

4.  Lien  of  solicitor  for  fees;  ivhat  serrices  covered  bij. — On  a  |)etition 

filed  by  a  solicitor  of  an  insolvent  estate,  in  a  suit  p:*nding  in  equity 
for  the  administration  of  the  estate,  seeking  to  establish  a  lien  on 
funds  of  his  client,  which  were  in  the  hands  of  the  register  by 
virtue  of  decrees  rendered  in  that  suit,  the  litigation  producing  the 
fimds  having  been  conimenced  in  the  probate  court,  and  after- 
wards continued  in  the  cham^ery  court,  on  remf)val  of  the  adminis- 
tration of  the  estate  into  that  court,  on  bill  filed  by  the  administrator 
,  for  that  purpose,  it  was  held,  that  it  is  no  valid  groun<l  of  objec- 
tion to  the  allowance  of  the  solicitor's  claim,  that  a  part  of  the 
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services  were  rendered  by  him  in  tlie  probate  court,  while  the  ad- 
ministration wab  pending  therein.     }{eaver  v.  Cooper,  318. 

See  Attachment  Bond,  7,  8 ;  Insolvent  Estate. 
BAILMENT. 

1.  Bailment;  vhat  constitutes;  right  of  bailee  to  maintain  claim  suit. 
When  the  owner  of  goods  transfers  to  anotlier  the  possession  of 
them  for  a  particular  purpose  or  use,  a  bailment  is  created,  the 
general  property  residing  in  the  bailor,  and  the  immediate  posses- 
sion and  a  temporary  or  (|ualified  right  in  the  bailee ;  and  the  goods 
having  been  levied  on  while  in  the  bailee's  possession,  as  the 
•property  of  the  defendant  in  an  attaclunent,  who  is  not  connected 
witii  the  legal  title,  the  bailee  may  interpose  and  maintain  a  claim 
under  the  statute  for  tlieir  recovery.  Shahan  v.  Uerzberg,  Simpson 
c(-  Co.,  59. 

BASTARDY. 

1.  Its  character. — A  bastardy  proceeding  under  the  statute  is  penal, 

but  is  strictly  neither  criminal  nor  civil,  partaking,  as  it  does, 
somewhat  of  the  nature  of  both.     Smith  v.  State,  11. 

2.  Deject  in  affidavit  and  tvurrant  can  not  he  raised  by  demurrer: — In  the 

circuit  court,  on  appeal  from  a  justice's  court,  in  a  bastardy  pro- 
ceeding, the  affidavit  and  warrant  are  in  no  sense  pleading,  the 
issue  bf  ing  there  made  up  under  the  orders  of  tlie  court ;.  and 
hence,  the  failure  of  the  affidavit  to  aver  that  the  prosecutrix  was 
a  single  woman,  can  not  be  considered  on  demurrer.     lb.  11. 

3.  When  motion  to  quaxh  affidavit  and  ivarrant.  comes  too  late. — A  mo- 

tion to  quash  the  affidavit  and  warrant  in  a  bastardy  proceeding, 
on  the  ground  that  the  affidavit  fails  to  aver  that  the.  prosecutrix 
was  a  single  woman,  comes  too  late,  when  made  for  the  first  time 
in  the  circuit  court  on  appeal.     lb.  11. 

4.  What  judgment  entri/  should  show. — A  judgment  in  such  a  proceed- 

ing for  the  payment  of  forty  dollars  annually,  without  specifying 
the  number  of  years  the  paynient  should  be  made,  is  erroneous  ; 
but  the  statute  prescribing  that,  on  conviction,  the  defendant  shall 
give' bond  for  the  payment  of  a  sum  not  exceeding  fifty  dollars,  as 
the  court  may  prescribe,  to  be  paid  annually  for  ten  years,  such 
error  will,  on  appeal  bv  the  defendant,  be  corrected  in  this  court. 
lb.  11.  '  i 

'bill  of  EXCEPTIONS. 

1.  How  construed. — A  bill  of  exceptions  is  construed  most  strongly 

against  the  party  excepting;  and  when  it  admits  of  two  construc- 
tions, one  of  which  will  reverse,  and  the  other  affirm  the  judgment, 
the  latter  construction  must  be  adopted.     Masseij  v.  Smith,  173. 

2.  Defects  in  can  not  be  aided  bif  parol  evidence. — A  bdl  of  exceptions, 

when  signed  by  the  presidin;^  judge,  becomes  a  part  of  the  record, 
and  it  must  be  perfect  within  itself;  its  defects,  if  any,  can  not  be 
supplemented  or  corrected  by  i)arol  evidence.  Pearce  v.  Clem- 
ents, 256. 

3.  When  papers  referred  to  not  sufficiently  identified. — Where  a  bill  of 

exceptions,  taken  on  the  trial  of  a  statutory  real  action  in  the 
nature  of  ejectment,  recites  that  the  plaintiff  read  in  evidence  a 
transcript  of  a  judgment,  the  name  of  the  court  in  which  it  was 
rendered,  and  the  parties  thereto  only  being  stated,  and  also  a 
•       deed,  the  description  of  which  only  gives  the  names  of  the  grantor 
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and  grantee,  and  this  recital  is  followed  bj-  these  words:  "(It  is 
agreed  that  the  cJerk  may  here  set  out  in  full  said  transcript  and 
deed,  together  with  all  the  indorsements  thereon)," — held,  that 
the  papers  were  not  sufficiently  identified  to  become  part  of  the 
bill  of  exceptions ;  and  that  this  court  could  not  consider,  as  a 
part  thereof,  papers  found  copied  elsewhere  in  the  record,  cor- 
respondfhg  in  description  to  the  transcript  and  deed  mentioned  in 
the  bill.     lb.  256. 

4.  Documents  sought  to  he  made  part  of,  by  reference. — When  a  docu- 

ment is  sought  to  be  made  a  part  of  a  bill  of  exceptions  by  refer- 
ence, and  not  by  copy,  it  must  be  so  described  by  its  date,  amount, 
parties,  or  other  identifying  features,  that  the  transcribing  officer 
can,  unaided  by  memory,  readily  and  with  certainty  determine, 
from  the  description  itself,  what  document  or  paper  is  referred  to, 
without  room  for  mistake.     Parsons  r.  Woodvard,  34S. 

5.  When  document  referred  lo,  sufficienily  identified. — Where  a  bill   of 

exceptions,  taken  on  the  trial  of  a  statutory  real,  action  in  the 
nature  of  ejectment,  shoAvs  that  the  i)laintiff  claimed  title  through 
a  sheriff's  deed  executed  to  her,  and  that  the  sheriff  was  examined 
as  a  witness,  and,  while  he  was  on  the  witness'  stand,  a  deed  was 
handed  to  him,  which  he  inentified  as  the  deed  executed  by  him 
to  the  plaintiff;  stating  the  date  of  sale,  the  date  and  consideration 
of  the  deed,  the  })arties  thereto,  its  subse(]uent  delivery  to  the 
l)laintiff,  and  acknowledgment  by  him  ;  and  he  further  testified 
that  he  never  made  but  the  one  deed  to  the  plaintiff,  and  no  other 
deed  in  regard  to  the  lands  described  therein  ;  all  of  which  is  set 
•  out  in  the  bill  of  exceptions,  with  the  recital  that  the  deed  was 
read  in  evidence,  followed  l)y  this  language;  "(It  is  agreed  that 
the  clerk  may  here  set  out  snid  deed  in  full,  with  its  indorse- 
ments) ;" — held,  that  ii  deed  copied  in  tlie  bill  of  exceptions  by  the 
clerk  as  the  deed  referred  to,  corresponding  in  all  i)articular8 
with  it,  was  sufficiently  identified  and  described  to  preclude  mis- 
take in  copying,  and  constituted  a  part  of  the  bill  of  exceptions. 
lb.  348. 
(i.  When  documents  not  siijficienth)  identified. — It  was  further  held  that 
other  docnmentary  evidence,  sought  to  l)e  made  a  part  of  the  bill 
of  exceptions  by  reference,  was  not  sufficiently  identified,  and  did 
not,  for  that  reason,  constitute  a  i)art  of  the  record.     lb.  348. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Promissory  note  payable  at  bank;  vhen.  failure  to  present  for  payment 

a  matter  of  defense. — Where  a  note,  given  for  un|>aid  purchase-, 
money  due  on  a  tract  of  land,  is  made  payable  at  a  bank,  presenta- 
tion of  the  note  at  tlie  l^ank  for  pavment  is  not  necessary  to  fix  the 
liability  of  the  maker;  and  if  he  fs  there  in  readiness  to  pay  the 
note  at  maturity,  or  had  funds  deposited  there  for  that  purpose, 
and  he  suffered  loss  by  tiie  failure  of  the  holder  to  i)rf.sent  the  note, 
this,  on. a  bill  filed  to  enforce  the  vendor's  lien,  wmiM  be  matter 
of  defense,  and  need  not  be  anticipated  by  negative  averments  in 
the  bill.     >>iins  v.  National  Com.  Bank,  248. 

2.  Acceptance  of  bill  of  exchange;  its  effect. — The  acceptance  of  a  bill 
*of  exchange  drawn  by  one  partner  in  favor  of  the  partnership,  in 

payment  of  a  pre-existing  debt  due  by  the  acceptors  to  the  jiayees, 
iinjiorts  an  engagement  on  the  part  of  the  acceptor  to  pay  the  bill 
to  the  payees,  or  the  rightful  holder  thereof,  when,  according  to  its 
terms,  it  becomes  due  and  i>ayable ;  and  he  thereby  becomes  the 
primary,  princij>al  debtor,  his  oV)ligation  being  siniilar  to  that  of 
the  maker  (»f  a  promissory  note.  Capital  City  Ins.  Co.  r. 
Qniiin,  558. 
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3.  Transfer  of  negotiable,  instruments;  how  affected  by  usurioris  consid- 

eration.— The  rule  obtains  in  this  State,  that  a  holder  of  a  negoti- 
able instrument,  acquired  by  transfer  or  indorsement  before  ma- 
turity, upon  a  usurious  consideration,  though  in  the  usual  course 
of  business,  and  without  notice,  is  not  a  bona  fide  holder;  and,  in 
his  hands,  the  instrument  is  subject  to  the  equities  or  defenses 
which  would  have  Ijeen  available  against  the  antecedent  parties. 
lb.  558. 

4.  Same;  nhen  not  tainted  with  usury. — A  negotiable  instnmient,  how- 

ever, which  is  a  valid  debt  in  the  hands  of  the  original  holder, 
may  be  bought  or  sold,  as  apy  other  chattel,  at  its  real  or  sup- 
l)osed  value ;  and  the  transfer  of  such  instrument,  at  a  discount 
greater  than  the  legal  rate  of  interest,  is  not  usurious,  although 
the  holder  may  indorse  it,  unless  the  transaction  is  a  mere  device 
to  evade  the  statute  against  usury.     lb.  5.58. 

5.  Same. — Hence,  where  a  bill  of  exchange,  drawn  by  one  partner  in 

favor  of  the  ])artnership,  was  accepted  by  a  debtor  of  the  firm,  in 
payment  of  a  pre-existing  debt  which  he  owed  the  partnership, 
and  afterwards,  and  before  maturity,  the  payees  sold  and  indorsed 
the  bill  to  a  third  party  at  a  discoynt  greater  than  the  legal  rate  of 
interest,  the  transaction  is  not  tainied  with  usury;  and  a  payment 
bj-  the  acce]>tor  to  the  partnership,  made  after  maturitj',  and  with- 
out notice  of  the  sale  and  indorsement,  is  no  defense  to  the  bill  in 
the  hands  of  the  indorsee.  (Saltmar'sh  v.  Tuthill,  13  Ala.  390,  and 
Carlisle  v.  HiU,  16  Ala.  398,  distinguished  from  this  case.)     lb.  558. 

BOND.     See  Att.vch.mext  Boxj). 

BURGLARY.     See  Crimix.a.l  Law. 

CHANCERY. 

I.     Jurisdiction  axd  Gexeral  Principles. 

r.  Bill  by  subscribers  to  stock  in  corporation  to  hare  vacated  their  sub- 
scriptions, and  to  have  canceled  notes  given  therefor;  vjhen  without 
equity;  rights  of  assignee  und^r  general  assignment. — The  Grangers' 
Life  and  Health  Insurance  Company  having  been  incorporated  in 
this  State,  under  the  general  law,  the  leo:i.slature  of  the  State  of 
Mississippi  afterwards  passed  an  act,  entitled  "An  act  to  authorize 
the  Grangers'  Life  and  Health  Insnrani  e  Company  to  create  and 
establish  branch  departments  in  this  State,"  the  effect  of  which, 
as  decided  in  this  case,  was,  nfit  merely  to  license,  or  to  enable 
the  corporation  formed  in  this  State  to  transact  business  and  exer- 
cise its  powers  in  Mississippi,  but  to  create  a  corporation  having 
the  same  name,  and  like  franchises  as  the  corporation  formed  in 
this  State.  An  organization  having  been  made  under  said  act  of 
the  legislature  of  Mississippi,  and  subscriptions  taken  by  citizens 
of  that  State  to  the  capital  stock  of  .said  company,  and  the  Ala- 
bama corporation  having  made  an  assignment  of  all  its  books, 
papers,  notes,  assets  and  effects  (whether  a  general  assignment 
for  the  benefit  of  creditors,  or  otherwise,  not  shown),  to  an 
assignee,  who  holds  and  claims  the  exclusive  right  to  collect  notes 
made  by  the  Mississippi  subscribers  for  their  sub.scriptions,  ex- 
cept a  part  which  was  paid  in  cash,  it  was  held,  on  a  bill  filed 
by  the  Mississippi  subscribers  against  said  company,  its  officers 
and  said  assignee,  seeking  to  have  vacated  and  annulled  their 
subscriptions  on  the  b'ooks  of  sakl  company,  to  have  delivered  up 
and  canceled  their  notes  given  therefor,  and  to  have  refunded  to 
them  moneys  paid  thereon,  on  the  ground  that  they  were  induced 
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tx)  subscribe  to  said  stock  by  false  and  fraudulent  representations 
made  to  them  by  the  officers  of  said  company  touching  the  amount 
of  its  capital  stock,  its  powers  under  its  charter,  and  its  financial 
condition,  and  that  said  subscriptions  were  in  excess  of  the 
amount  of  capital  stock  authorized  by  said  company's  charter, 

(a)  That  if  the  subscriptions  by  the  comphunant  were  of  the 
Mississippi  corporation,  as  the  bill  tends  to  show,  their  notes  did 
not  pass  by  tlie  assignment,  unless  thev  had  been  negotiated  to 
the  Alabama  corporation,  which  is  not  shown  to  be  the  case. 

(b)  Tlaat  if  the  assignment  is  a  general  assignment  for  the 
benefit  of  creditors,  and' valid  as  such,  the  assignee  succeeded  only 
to  t!ie  rights  of  the  assignor,  and  is  bound  and  affected  by  all  the 
equities,  and  subject  to  all  tlie  defenses  which  would  have  afiected 
the  assignor,  or  to  which  it  would  have  been  subject ;  and  that  in 
no  just  sense  is  he  a  purchaser  for  value,  or  the  representative  of 
creditors. 

(o)  That,  in  either  aspect,  the  case  presented  by  the  bill  is 
strictly  of  legal  cognizance,  the  demands  being  legal,  the  subjects 
of  suit  at  law,  and  the  defenses  disclosed  being  also  legal;  and 
that,  the  complainants  having  a  plain  and  adequate  remedy  at  law, 
the  bill  was  without  equity.  Grangers'  Life  &  Health  Inn.  Co.  v. 
Kain/ier,  33.5. 

2.  Jurisdiction  of  court  of  equity  to  decree  cancellation  of  promissory 

notes;  when  snsf((ined.—;-A  court  of  equity  has  jurisdiction  to  decree 
the  resci.ssion  of  written  instruments,  the  delivering  up  and  can- 
cellation of  deeds,  covenants,  bonds,  bills,  or  notes ;  but  a  resort 
to  the  jurisdiction,  to  be  sustained,  must  be  expedient  "either  be- 
cause the  instrument  is  liable  to  abuse  from  its  negotiable  nature, 
or  because  the  defense,  not  arising  on  its  face,  may  be  difficult  or 
uncertain  at  law,  or  from  some  other  special  circumstance  peculiar 
to  the  case."     I h.  325. 

3.  I)ure.ss  jtracticed  by  husband  on  ivife;  when  tvife  can  not  maintain 
■    bill  to  set  asidi  conieyatice  obtained  by. — A  bill  in  equity  can  not  be 

maintained  by  a  married  woman  to  vacate  and  set  aside  a  convey- 
ance of  the  homestead,  on  the  ground  of  duress  practiced  upon 
her  by  the  husband  in  obtaining  her  signature  to  the  conveyance, 
when  the  vendee  is  a  purchaser  for  value,  and  was  not  privy  to, 
did  not  connive  at,  or  participate  in,  or  luive  any  notice  of  the 
duress.     Vancleare  v.  Wilson,  3S7. 

4.  Sainr;  interest  of  wife  in  homestead. — The  title  to  the  property  and 

the  right  of  homestead  being  in  the  husband  at  the  time  of  the 
conveyance,  the  wife  has  no  such  interest  in  the  homestead, 
during  the  husband's  life-time,  as  would  authorize  her  alone  to 
maintain  such  a  bill,  even  were  the  interposition  of  equity  other- 
wise justifiable.     Jb.  387. 

5.  Jurisdiction  agaiust  judyment  in  unlaufid  detainer. — A  bill  in  equity 

to  enjoin  a  jurlgment  in  unlawful  detainer  can  not  be  maintained, 
without  showing  special  grounds  of  e(iuitable  intervention.  Jb. 
387.      . 

6.  Mcchfinir^s  lien;  when  court  of  equity  has  no  jurisdiction  to  enforce. 

The  lien  in  favor  of  mechanics  and  material-men  for  work  and 
labor  done,  and  materials  furnished,  is  a  new  right,  created  by 
statute,  f(^r  which  a  specitic  remedy  by  an  action  at  law  is  pro- 
vided ;  and  hence,  in  the  absence  oi  a  special  cause  for  equitable 
jnteri)osition,  a  court  of  equity  can  not  assume  jurisdiction  for  its 
enforcement,     ('handler  v.  Jfanna,  390. 

7.  Same;  when  averments  of  bill  for  its  enforcement  fail  to  show  ground 

for  equitable  Tiiter^)dsition.^- An  averihent  in  a  bill  filed  by  me- 
chanics and  material-men  to  enforce  their  statutory  liens  for  work 
and  labor  done,  and  materials  furnished,  "that  the  statements  of 
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the  accounts  against  said  ilefendants  are  difficult,  and  can  not  be 
shown  in  a  court  of  law,  jnid  a  resort  to  this  court  is  necessary  to 

Eroperly  enforce  the  liens  of  complainants,  the  remedy  at  law 
eing  inadequate,"  is  not  an  averment  of  facts  showing  a  compli- 
cation of  accounts,  rendering  necessary  the  intervention  of  a  court 
of  equity  to  disentangle  and  adjust  tlieni,  or  of  facts  showing  the 
inadequacy  of  the  remedy  at  law,  but  is  merely  a  statement  of  the 
pleaders'  conclusions  of  law  and  of  fact ;  and  it  can  not  aid  the 
equity  of  the  bill. 

8.  X'olnntary  IriiKt  hy  parent  in  favor  of  chihl ;  ivJien  e.recuted  and  irre- 

vocable.— A  father,  in  consideration  of  his  love  and  affection  for  an 
infant  daughter,  executed  a  deed,  whereby  he  "gave,  granted  and 
conveyed"  to  her  certain  partiiiularly  described  promissory  notes, 
owing  to  him  by  third  parties,  "  the  same  to  have  and  to  hold  to 
the  only  use  and  benefit  of  my  said  infant  daughter,  Ella  C, 
hereby  reserving  to  myself  the  right  to  manage  the  above  amounts 
as  agent  for  my  sai<l  infant  daughter,  with  the  privilege  to  collect 
the  money  on  said  -notes,  and  re-invest  in  property  for  her,  the 
said  infant  child,  or  reloan  on  interest,  if  I  see  best,  should  I  live 
to  have  the  privilege  of  so  managing  said  amounts  specified." 
After  executing  the  deed,  he  lived  four  or  five  years,  during  which 
time  he,  styling  himself  trustee  for  his  said  daughter,  had  iissessed 
to  her  for  taxation  personal  property,  in  amount  api)roximating 
the  face  value  of  the  notes,  but  gradually  increasing  year  by  year, 
and  pai<l  the  taxes  thereon.  He  acknowledge*!  the  deed  on  the 
day  of  its  execution,  and  soon  thereafter  caused  it  to  be  recorded 
in  the  proper  office.  Held,  that  these  facts,  unexi)lained,  amount 
to  proof  of  delivery,  and  that  the  deed  created  a  valid,  executed, 
irrevocable  declaration  of  trust  in  favor  of  the  child.  Walker, 
Guardian,  r.  Crews,  A12. 

9.  Same;  reniedij  for  enforcing  against  heirs  and  distributees  of  deceased 

parent. — The  father  having  collected  the  notes  conveyed  by  the 
deed  in  his  life-time,  and  having  died  intestate  without  accounting 
therefor,  and  his  estate,  after  the  lapse  of  eighteen  months  from 
the  grant  of  administration,  having  been  finally  settled  and  dis- 
tributed among  the  distributees,  before,  the  claim  of  the  donee 
under  the  deed  was  made  known  or  presented  to  the  administrator, 
it  u-as  further  held,  that  her  guardian,  suing  for  her  use,  could 
maintain  a  bill  in  equity  against  the  other  distributees,  for  the 
purpose  of  pursuing  the  assets  in  their  hands,  and  of  enforcing 
contribution  from  them,  the  cause  involving  a  complicated  account 
of  such  a  character  as  clearly  gives  a  court  of  equity  jurisdiction. 
lb.  413. 

10.  Sale  of  land  under  decree  of  court  of  equity;    remedy  to  impeach. 

Before  confirmation,  an  original  bill,  in  the  absence  of  some  pecu- 
liar circumstance,  is  not  the  appropriate  remedy  to  impeach  and 
set  aside  a  sale  made  under  a  decree  of  a  court  of  equity,  the 
fairness  and  regularity  of  tlie  sale  being  then  open  to  contestation 
in  the  suit  in  which  the  decree  was  rendered  ;  and  whether,  after 
confirmation,  but  while  the  suit  is  still  pending  and  undetermined, 
relief  should  be  sought  by  petition  in  that  suit,  or  more  formally 
by  an  original  bill,  rests  largely  in  the  discretion  of  the  court,  and 
depends  upon  the  particular  situation  of  the  case,  and  the  relation 
of  the  parties  to  it.     Sayre  v.  Elyton  Land  Co.  8.5. 

11.  Same. — But  when  the  sale  has   been  confirmed,  and  the  suit  in 

which  the  decree  of  sale  was  rendered,  has  been  finally  determined, 
and  remains  no  longer  in  the  court,  or  under  its  control,  the  ap- 
propriate remedyto  impeach  the  sale,  and  to  obtain  a  re-sale,  is 
by  original  bill. '  lb.  85. 
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12.  Pleading  in  eqtdty;    character  of,   hoic  determined. — In  a  court  of 

equity,  the  real  character  of  a  pleading  is  ascertained  from  a  con- 
sideration of  the  matters  of  substance  embodied  therein,  its 
averments,  objects  and  prayer,  rather  than  from  the  title  given  it 
by  the  pleader,  or  the  failure  to  entitle  it ;  and  thus  construed,  the 
pleading  in  this  case,  b\'  which  it  is  sought  to  vacate  and  set  aside 
a  sale  of  land  made  under  a  decree  of  a  court  of  equity,  after  the 
sale  had  been  confirmed,  and  the  suit  in  which  the  decree  was 
rendered,  had  been  finally  determined,  is  an  original  bill,  although 
it  is  designated  therein  as  an  "application,"  and  the  party  filing 
it  terms  himself  "complainant  or  petitioner."     lb.  So. 

13.  Jurisdiction   of    chancery  court    over  non-residents,   statutory   and 

limited. — Jhe  statute  defining  tlie  jurisdiction  of  a  court  of  equity 
over  defendants  not  residing  in  the  State,  and,  consequently,  not 
subject  to  pergonal  service  of  process,  anci  prescribing  the  mode 
of  procedure  against  them,  and  declaring  the  effect  of  the  decree 
renderetl,  if  they  do  not  appear  and  defend,  being  in  derogation  of 
the  common  law,  and  an  essential  departure  from  the  forms  and 
modes  a  court  of  equity  ordinarily  pursues,  must  be  strictly  con- 
strued ;  and  the  jurisdiction  and  authority  thereby  conferred  must 
be  taken  and  accepted  with  all  the  limitations  and  restrictions  the 
statute  imposes.     lb.  S.5. 

14.  Same;  character  of  decree  authorized  to  he  rendered. — Under  the  stat- 

ute conferring  jurisdiction  on  a  court  of  equity  over  non-resident 
defendants  who  are  not  personally  served  with  process,  and  who 
do  not  af)pear,  and  autliorizing  a  decree  against  them  (Code,  §§ 
3830-5),  it  is  not  a  decree  final  or  conclusive  in  the  first  instance 
that  the  court  is  authorized  to  render,  but  only  a  decree  contingent 
and  inchoate  in  its  nature,  and  incapable  of  execution  except  upon 
conditions,  and  which  will  become  hnal  and  conclusive  only  after 
eighteen  months  from  its  rendition,  giving  the  defendant,  for  that 
period,  a  dav  in  court  to  open  it,  and  defend  upon  the  merits. 
lb.  8.5. 

15.  Same;  omission  to  require  execution  of  statutory  bond  for  defendant's 

protectiou;  its  tffect. — While,  under  the  present  statute,  the  omis- 
'  sion  in  such  decree  to  expressly  require  the  execution  of  the 
statutory  l)ond  for  the  jirotection  of  the  defendant,  if  the  com- 
plainant proceeded  to  an  execution  of  the  decree  within  eighteen 
months  (Code,  §  3834),  does  not  affect  the  regularity  of  the  decree, 
as  it  did  under  tlie  former  statute,  yet,  the  bond  is  none  the  less 
essential  now  than  under  the  former  statute  to  an  execution  of  the 
decree  before  it  becomes  absolute.  The  decree  must  be  construed 
in  connection  with  the  pleadings  on  which  it  is  founded,  and  in 
the  light  of  the  law  conferring  jurisdiction  on  the  court,  and  au- 
thorizing its  rendition;  and  tlms  construed,  although  final  and 
absolute  in  terms,  it  nmst  be  read  and  executed  as  if,  upon  its 
face,  were  written  these  words :  "  Tliis  decree  is  not  absolute  for 
eighteen  months,  and  within  that  period  must  not  be  e.vecuted, 
unless  the  complainant  or  party  interested  executes  a  bond  pay- 
able, approve<l,.anil  with  condition  as  required  l)v  the  statute." 
lb.  85. 

16.  Confirmation  of  sale  rmdcr  decree  of  court  of  equity;  effect  of  in  this 

State. — Although  in  this  State  confirmation  is  essential  to  complete 
the  sale,  and  parties  should  make  timely  resistance,  or  be  con- 
cluded by  it,  it  is  not  of  the  dignity  and  importance  which  is 
attached  to  it  generallv  in  courts  of  chancerv ;  the  theory  of  the 
statute,  in  re<iniring  tlie  register,  immediately  on  the  sale,  an«l 
Iwfore  a  report  thereof  hy  hxn\  to  the  court,  to  execute  a  convey- 
ance to  tiie  purchaser,  appearing  to  be,  that  confirmation  shall  be 
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anticipated,  and  shall  follow  as  a  matter  of  course,  if  the  sale  is 
not  litigated.     lb.  So. 

17.  When  courts  of  equity  will  intervene  to  set  aside  sales  of  land. — Courts 

of  equity,  after  confirmation,  upon  a  proper  application,  will 
intervene  to  set  aside  sales  of  land  made  by  their  officers,  or 
under  their  process,  when  such  sales  are  unconscionable,  inequi- 
table, or  have  been  conducted  in  violation  of  law;  but  the  party 
seeking  relief  must  acquit  him.self  of  a  want  of  diligence  in  resist- 
ing confirmation;  and  whether  he  has  done  so,  depends  upon  all 
the  circumstances  of  the  particular  case.    Ih.  85. 

18.  Same;  time  within  which  parti/  invst  more,  depends  upon  the  circum- 

stances of  the  particular  case. — While  the  rule  is  general,  that 
parties  seeking  to  impeach  the  validity  of  judicial  sales  must 
move  within  a  reasonable  time,  no  certain  time  can  be  stated 
within  which  the  court  will  grant  relief,  when  there  is  no  more 
than  mere  passiveness,  mere  inaction,  and  no  changes  have  been 
made  in  the  property,  and  the  purchaser  at  the  sale  is  the  party 
who  obtained  the  decree,  and  the  rights  and  interests  of  subsequent 
purchasers  have  not  intervened ;  the  interference  of  the  court,  in 
such  case,  necessarily  depending  on  tlie  nature  of  the  case,  and 
the  circumstances  of  the  parties.    lb.  85. 

19.  Non-resident  defendant  brought  in  by  pxOilication;  effect  of  construc- 

tire  notice. — Where  a  non-resident  defendant  is  brought  in  by 
publication  merely,  the  utmost  effect  tliat  can  properlj-  be  given  to 
the  constructive  notice  of  the  suit  resulting  from  such  publication, 
is,  that  it  should  charge  him  only  with  notice  of  such  proceedings 
as  are  regular  and  in  conformity  to  law ;  and  not  with  notice  of 
irregularities  and  illegality  which  have  occurred  in  the  cause, 
although  such  notice  could  fairly  be  imputed  to  a  party  who  had 
been  actually  served  with  process.     lb.  85. 

20.  Same;  when  not  too  late  to  maintain  a  bill  to  set  aside  a  sale  of  land 

illegally  madf  under  a  decree  of  court  of  equity. — Where,  on  a  bill 
filed  to  enforce  a  vendor's  lien,  a  decree  for  the  sale  of  land  was 
rendered  against  a  non-resident  defendant,  on  publication,  without 
personal  service,  or  appearance,  and  within  six  months  thereafter 
the  land  was  sold  under  the  decree  to  the  complainant  in  the  suit, 
reported  to  the  court,  and  by  it  confirmed,  without  the  execution 
of  the  bond  required  of  the  complainant  b}'  the  statute,  the  lapse 
of  five  years  from  the  date  of  the  sale  will  not  operate  a  bar  to  a 
bill  filed  by  the  defendant,  seeking  to  have  the  sale  set  aside  on 
the  ground  that  sucl>  bond  was  not  executed  as  reijuired  by  the 
statute,  when  he,  for  four  years  of  the  time,  resided  without  the 
State,  and  had  no  information  that  the  bond  had  not  been  executed, 
and  no  improvements  had  been  made  on  the  property,  and  there 
had  been  no  change  in  its  condition,  or  in  the  situation  of  the 
parties,  which  prevented  placing  them  in  statu  quo,  preserving 
their  rights,  and  doing  complete  justice  between  them. 

21.  Bill  filed  to  set  asidr.  sale  of  land  under  decree  against  non-resident 

defendant;  what  no  defense. — In  such  case,  it  is  no  answer  to  the 
prayer  for  relief,  that  the  property  brought  its  full  value  at  the 
sale,  and  the  proceeds  were  applied  to  the  payment  of  the  debt  on 
which  the  decree  was  founded.     lb.  85. 

22.  Same;  when  information  of  decree  and  sale,  no  notice  of  illegality  in 

proceedings. — The  fact  that  such  non-resident  defendant,  two  years 
after  the  sale  and  confirmation,  was  informed  of  the  suit,  of  the 
rendition  of  the  decree,  and  of  the  .sale  of  the  land,  is  not,  of  itself, 
sufficient  to  authorize  the  inference  that  he  then  also  had  informa- 
tion of  the  illegality  of  the  sale;  he  having  a  right  to  presume, 
and  to  rest  upon  the  presumption,  that  the  court,  its  officers,  and 
the  complainant  for  whose  benefit  the  sale  was  made,  had  con- 
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formed  to  the  statute,  from  which  the  proceedings  derived  whatever 
of  validity  that  can  be  attached  to  them.     lb.  S5. 

23.  Sale  of  hind  by  sheriff  binder  execution  issued  out  of  a  court  of  equity 

in  suit  to  enforce  vendor's  lien;  its  nature. — A  sale  of  land  by  a 
sheriff  under  execution  issued,  under  the  statute  (Code  of  1876,  ^ 
3908),  out  of  a  court  of  equity,  in  a  suit  for  the  enforcement  of  a 
vendor's  lien  on  land,  for  a  balance  ascertained  to  be  due  the  com- 
plainant after  a  sale  under  a  decree  enforcing  the  lien,  is  a  mere 
mcident  to  the  prior  sale,  made  by  the  register,  and  is  dependent 
upon  it  for  validity  ;  and  hence,  the  vacation  of  the  prior  sale  will 
operate  a  vacation  of  the  sale  made  by  the  sheriff,  when  the  com- 
plainant becomes  the  purchaser.     lb.  S5. 

24.  Same;  subsequent  jyurcJiaser  trith  notice,  how  affected. — A  subsequent 

purchaser  from  the  complainant,  in  such  case,  of  the  land  sold  by 
the  sheriff,  having  notice  of  the  infirmity  of  the  complainant's 
title,  is  affected  by  it.  lb.  85. 
•25.  Same;  notice  to  the  husband,  notice  to  the  wife. — If  a  husband  pur- 
chases such  land  for  his  wife,  causing  a  conveyance  to  be  executed 
to  her,  notice  to  him  is  notice  to  her.     lb.  So, 

26.  Equity  jurisdiction  to  correct  errors  on  settlement  of  decedent's  estate 

in  probate  court;  when  complainant  chargeable  with  neglect. — When 
a  party  seeks,  by  bill  in  equity,  to  correct  errors  of  law  or  fact 
which  have  occurred  on  a  settlement  of  a  decedent's  estate  in  the 
probate  court,  under  the  statute  (Code  of  1876,  §  3837),  it  must 
appear,  both  by  averment  and  proof,  that  the  complainant  is 
without  fault  or  neglect  f)n  his  part ;  and  if  the  complainant  had 
knowledge  of  facts  which  should  have  put  a  person  of  ordinary 
prudence  on  inquiry,  or  if  he  had-  Icnowledge  of  the  errors  com- 
plainefl  of,  and  did  not  then  take  steps  for  their  correction,  he  is 
not  sufficiently  free  from  negligence  to  be  brought  within  the  letter 
or  spirit  of  the  statute.     Cawthorn  v.  Jones,  82. 

27.  Same. — Hence,  on  a  bill  filed  by  three  sureties  on  the  administra- 

tion V)ond  of  a  deceased  administrator  against  the  administrator  of 
their  princii)al's  estate,  to  have  corrected  alleged  errors  of  lay  or 
fact,  occurring  on  the  settlement  of  his  administration,  after  his 
death,  by  his  per.sonal  representative,  it  appearing  that  one  of  the 
compliiinants  was  present  in  person,  and  the  others  were  rci)re- 
sented  by  attorneys-in-fact,  on  the  settlement,  that  no  fraud  was 
})racticed  upon,  or  misrepresentations  made  to  them,  that  the 
Items  of  tlie  account  were  not  complicated,  but  were  few  and 
simple,  and  were  examined  by  them,  and  it  not  appearing  that, 
by  the  exercise  of  projier  diligence,  the  alleged  errors  could  not 
have  been  discovered  and  corrected,  it  is  not  shown  that  the  com- 
plainants weri'  without  fault  or  neglect,  and  their  bill  can  not  be 
maintained,     fb.  82. 

28.  Bill  in  equity  to  subject  equitable  interest  of  debtor  in  land;  when 

legal  remedies  must  first  be  exhausted. — Su(;h  sureties,  having  paid 
up  their  ;)/o  rata  share  of  the  default  of  their  princi]>al,  as  ascer- 
tained and  decreed  on  said  settlement,  further  sought  by  their  bill, 
without  having  pro«ecute<l  their  demands  to  judgment  against 
their  principal's  personal  representative,  to  subject  tf)  the  payment 
thereof  an  e<iuitable  interest  of  their  deceased  principal  in  a  tract 
of  land  widen  he  had  purchased  and  partly  paid  for,  and  the  title 
to  which  was  taken  by  his  personal  representative  in  his  own 
name,  on  liis  paying  the  balance  of  the  i)urc])ase-money, — held, 
tliat  the  complainants,  having  failed  to  exhaust  their  legal  remedy, 
an<l  giving  no  excuse  for  such  failure,  are  not  entitled  to  the  aid  of 
■  a  court  of  equity.    lb.  82. 

29.  Wh^n  there  is  a  misjoinder  of  parties  complainant. — If  such  bill  be 
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regarded  in  any  other  light  than  a  creditors'  bill,  the  claims  of  the 
several  sureties  being  several  and  distinct,  and  there  being  no 
such  legal  or  equitable  relation  between  them  as  would  authorize 
them  to  sue  jointly,  there  would  be  a  misjoinder  of  parties  com- 
plainant.    Jb.  82. 

30.  Errors  in  settlement  by  administrator;    vhen  bill  to  correct  without 

equity. — To  sustain  a  V)ill  inequity  for  the  correction  of  errors  of 
law,  or  fact,  in  the  final  settlement  of  an  administrator's  account, 
made  in  the  probate  court,  the  errors  must  not  only  be  clearly 
pointed  out,  but  the  bill  must  show  that  tlie  complainant  has 
thereby  suffered  injury ;  and  hence,  a  bill  fikd  for  that  purpose, 
showing  a  void  sale  of  lands  by  the  administrator,  but  seeking 
also  to  recover  the  lands,  and  not  to  charge  him  with  the  pioceeds 
of  sale,  and  failing  to  show  any  money  or  other  personal  assets  re- 
ceived by  him,  and  not  accounted  for,  ifffatally  defective.  Massey, 
Adiyi'r,  v.  Modawell,  4^1- 

31.  Equitable  conversion  of  real  into  personal  estate;  what  is,  and  when  it 

takes  effect. — A  provision  in  a  will  directing  that  the  testator's  real 
estate  should  be  sold  and  converte<l  into  money,  when  his  young- 
est child  should  become  of  age  or  marry,  constitutes  an  equitable 
conversion  of  the  real  estate  into  personal  property  ;  but  this  con- 
version does  not  and  can  not  take  effect  until,  by  the  terms  of  the 
will,  the  real  estate  can  -be  sold;  and,  until  that  time,  being  real 
estate,  both  in  equity  and  at  law,  the  heirs,  having  by  descent  the 
legal  title,  have  no  right  or  pretense  for  going  into  equity  to  recover 
the  possession.     lb.  421. 

32.  Same;  joint  recovery  of  the  real  estate  by  heirs  and  personal  represen- 

tative.— The  heirs  and  personal  representative  having  no  common 
right  to  such  real  estate,  they  <-an  not  sue  jointly  for  its  recovery ; 
nor  can  an  heir,  who  is  also  the  personal  representative,  maintain 
a  suit  for  that  purpose  in  his  double  capacity,  the  two  interests 
being  antagonistic  and  incomi)atible.     lb.  4'J. 

33.  Sale  under  decree  modijied  and   ajfirrned   on   appeal;   vhen    merely 

irregular. — Where  a  sale  of  land  was  made  by  the  regi.ster  under 
a  decree  of  the  chancei'y  court,  foreclosing  a  mortgage,  on  a  bill 
filed  against  the  mortgagor  and  a  junior  encumbrancer  of  apart  of 
the  land,  and  the  complainant  became  the  purchaser,  receiving 
from  the  register  a  conveyance,  and  being  put  in  possession  ;  and 
aftetwards,  on  appeal  to  this  court,  thedecreeof  sale  was  affirmed, 
with  the  modification,  that  the  land  not  enibraced  in  the  second 
encumbrance  should  be  sold  first,  and  the  land  embraced  therein 
should  be  sold  only  in  the  event  of  a  deficit  after  the  sale  of  the 
other  land, — Jield,  that  the  result  of  the  proceedings  on  the  appeal 
was  to  render  the  sale  irregular,  and  subject  to  be  set  aside  on 
proper  application ;  but  that,  until  the  sale  was  set  aside  by  an 
order  of  the  court,  it  would  stand.     Abernathy  v.  ^foses,  SSI. 

34.  Same;  remedy  to  have  sale  set  aside. — It  may  be,  that  a  petition  to  the 

chancery  court,  bringing  the  parties  interested  in  the  sale  before 
the  court,  would  be  the  proper  remedy  to  have  the  sale  in  such 
case  set  aside  ;  but  this  point  is  not  decided.     lb.  .S81. 

35.  Same;  when  a  bill  filed  to  have  sale  set  aside,  a  stale  demand. — A  bill 

by  the  junior  encumbrancer,  to  have  such  sale  set  aside,  and  the 
lands  resold  under  the  decree  as  modified  on  appeal,  and  to  have 
the  rents  applied  to  the  satisfaction  of  the  decree,  filed  more  than 
nine  vears  after  the  sale,  and  more  than  eight  years  after  the 
modiflcation  and  affirmance  of  the  decree,  without  showing  any 
excuse  for  the  delay,  is  subject  to  demurrer  on  account  of  the  state- 
ness of  the  demand.     lb,  .381 

36.  Same;  whether  purchaser  can  be  charged  with  rent»  for  more  than  one 

year  on  setting  aside  sale — quaere. — Whether,  if  the  sale  were  set 
aside  on  such  bill,  the  complainant  in  the  foreclosure  suit,  pur- 
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chaser  at  the  sale,  could  be  charged  with  rents  for  more  than  one 
year  before  the  suit  was  brought,  ^M.rre.     Ih.  SSI. 

37.  Bill  to  enjoin  action  of  ejectment;  ivhcn  contains  equity. — Land  having 

Ijeen  sold  on  a  credit,  the  vendor  retaining  the  title,  taking  the 
purchaser's  note  for  the  purchase-mon^y,  and  placing  him  in  pos- 
session, the  vendor,  for  a  valuable  consideration,  transferred  the 
note  given  for  the  purchase-money  to  a  third  party,  who  also  ac- 
quired by  purchase  the  vendee's  interest  in  the  land,  and  took 
possession,  but  failed  to  obtain  a  conveyance  from  the  vendor. 
Afterwards  the  land  was  sold  by  the  sheriff  under  an  execution 
issued  on  a  judgment  recovered  against  the  vendor,  after  he  had 
transferred  the  purchase-money  note,  and  title  was  made  to  the 
purchaser,  who  thereupon  commenced  an  action  of  ejectment  for 
the  recovery  of  the  land.  Held,  on  a  bill  filed  by  the  sub-purchaser 
and  transferee  of  the  purchase-money  note  against  the  purchaser 
jtt  sheriff's  sale,  that  the  complainant  had  a  perfect  equity'  in  the 
land,  and  that  the  defendant,  having  sictjuired  by  his  purchase 
merely  the  naked  legal  title,  held  it  as  trustee  for  complainant, 
who  could  demand  a  conveyance  of  it  at  any  time;  and,  there- 
fore, that  the  complainant  was  entitled  to  an  injunction  against  the 
action  of  ejectment  brought  by  the  defendant  for  the  recovery  of 
the  land.     Smith  v.  Spencer,  299.    ■ 

38.  When  consideration  of  transfer  of  note,  attacked  for  fraud,  sufficient. 

The  consideration  of  the  transfer  of  the  purchase-money  note 
having  been  in  part  a  debt  due  from  the  vendor  to  the  transferee, 
and  in  i)art  debts  due  from  the  former  to  the  latter's  minor  brother 
and  sister,  which  she  agreed  to  assume,  these  debts  aggregating 
the  amount  due  on  the  note,  it  was  further  held,  that  the  consid- 
eration of  the  transfer  was  ade(iuate  to  support  it  against  an  attack 
for  fraud,  made  by  the  purchaser  at  the  sheriff's  sale.     lb.  ii99. 

39.  When  tliire  is  no  eariance  betwfen  allet/atious  and  proof. — It   was 

further  held  that  there  was  no  substantial  variance  between  the 
allegations  and  proof  in  such  case,  it  being  averred  that  tlie  vendor 
was  in(h?bted  t^)  the  transferee  "as  shown  by  his  settlement,  in  the 
probate  court  of  (jreene  county,  of  the  estates  of  C.  and  D.,"  and, 
"in  part  payment  of  ids  said  indebtedne.ss,"  the  transfer  was 
made ;  and  ihe  proof  showing  that  the  consideration  of  the  trans- 
fer was  in  i»art  the  vendor's  indebtedness  to  the  transf<!ree,  and  in 
part  his  indebtedness  to  the  latter's  minor  brother  and  sister, 
which  she  assumed.     III.  299. 

40.  Statute  of  limitations;  vhen  n  h'lrto  abillin  equity  to  have  absobite 

conveyance  of  land  decreed  a  viorlynye,  and  to  redeem. — The  statute 
of  limitations  is  a  complete  defense  to  a  bill  in  e(}uity  filed  by  a 
grantor  in  a  conveyance  of  land,  absolute  on  its  face,  to  have  the 
conveyance  decreed  a  mortgage,  and  U)  redeem,  when,  at  the  time 
the  bill  was  filed,  the  grantee  and  tho.se  claiming  under  him  had 
held  independent  possession  of  the  conveyed  premises  for  more 
than  twelve  years,  during  which  time  neither  word  nor  act  is 
alleged  or  proved,  recognizing  the  grantor's  claim  to  the  land. 
McCoy  r.  (ientry,   lO.'t. 

41.  Same;  ivhat  nill  not  o]>erate  to  remove  the  bar. — The  bar  of  the  statute 

of  limitations  in  such  case  can  not  be  avoided  by  proof  that,  at  the 
time  of  the  execution  of  the  conveyance,  there  was  a  parol  agree- 
ment between  the  grantor  and  grantee,  that  the  latter  should  hold 
the  land  in  trust  for  the  benefit  vl  the  former,  when  the  proof 
offered  to  establish  tlie  trust  proves  also  that  the  real  design  of  the 
parties  to  the  conveyance,  in  its  execution,  was  to  hinder  and 
defraud  the  grantor's  creditors.  lb.  105. 
42.  Specific  perfurmance  of  contract  for  purchase  of  land;  when  equity 
v}ill  not  decree. — Tlie  specific  performance  of  an  executory  contract 
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for  the  purchase  of  lands  is  never  decreed,  unless  it  is  strictly 
equitable,  and  the  complainant  clearly  shows  that  he  is  entitled  to 
it.     Hunt  r.  TTboM/Mon.  158. 

43.  When  bill  for  tpecijic  performuuur  of  contract  of  tale  of  land  vithout 

eqnit^. — In  1879,  T.  sold  H.  a  tract  of  land  for  thirty  bales  of  cot- 
ton, of  a  stated  arerage  in  weight  and  class,  or  their  value  in 
nxmey,  fifteen  bale&to  be  delivered  at  a  stated  time  in  the  fall  of 
1S80,  and  fifteen  bales  on  1st  January,  1882,  taking  H.'s  written 
obligation  therefor,  and  placing  him  m  possession,  and  executing 
bond  for  title  on  compliance  by  H.  with  the  terms  of  sale.  In 
November,  ISSO,  H.,  having  delivered  to  T.  sis  bales  oi  cotton, 
sold  half  of  the  land  to  S.,  S.  agreeing  to  deliver  to  T.  half  of  the 
cott<Hi  called  for  by  H.'s  contract,  tb^  is,  seven  and  a  half  of  the 
nine  bales  due  <m  the  firs^nstallinent,  and  half  of  the  fifteen  bales 
due  1st  January,  18S2.  S.,  in  poisnanoe  oihis  cMitract  ot  purchase, 
paid  to  T.  the  mcMiey  value  of  seven  and  a  half  bales  of  cotton,  and 
also,  under  an  arrangement  with  H.,  paid  for  him  the  unpaid 
balance  of  his  half  of  the  first  installment,  being  |S3.30,  making 
the  who!e  amount  paid  by  S.  to  T  $458.30;  and  tho-rapcm  H. 
transfnred  to  S.  his  bond  for  title,  with  indorsement  thereon :  "I 
hereby  transfer  to  S.  the  within  bcMid  as  a  collateral  to  secure  him 
in  the  payment  of  an  amount  of  money  paid  by  him  on  my  ac- 
count, and,  after  twelve  o'clock  on  Mcmday  next,  to  be  dij^fiosed  of 
in  any  way  he  desires,  to  raise  the  amount  I  am  doe  him.''  H. 
having  failed  to  repay  to  S.  <m  the  day  specified.the  $83.90  which 
S.  had  paid  T.  for  him,  S.  soon  thereafter  delivered  the  bond  to 
T.,  harmg  written  thereon  and  signed  this  indcHsemoit :  "In  etm- 
sideration  of  $458.30, 1  hereby  truisfer  this  bond  to  T.,  he  having 
paid,  as  above  stated,  the  amount,  $458.30,  H.  having  failed  to 
oomplr  with  his  contract  as  set  fmth  in  above  transfer  with  said 
S."  Hfld,  that  a  bill  filed  by  H.  against  T.  alone,  not  making  S. 
a  party,  seeking  a  specific  performance  ai  the  contract  of  sale  <« 
the  facia  above  stated,  and  not  alleging  that  T.  had  any  knowledee 
or  notice,  at  the  time  be  paid  S.  the  $458.30  and  took  up  his  bcMid, 
that  S.  had  purchased  half  of  the  land,  and  that  H.  owed  S.  only 
$83.30,  and  not  offering  to  pay  the  balance  due  b^'  him,  and  paid 
bv  S.  on  the  first  installmait,  is  fotally  defective,  and  the  c(»n- 
plainant  is  not  oititled  to  tlie  relief  prayed.  '  lb.  158. 

44.  Specijle  pfrformtamee  trfctndrad;  m-hat  e*«ewitial  to  rrliff. — A  contract, 

to  be  specifically  enforced  in  equity,  must  be  affirmatively  shown 
to  be  bir.  just  and  equitable  in  allits  parts,  and  its  terms*  must  be 
entirely  s^ded  and  agreed  mi,  leaving  nothing  for  after  negotia- 
-  tion  and  agreement.    Derrick  r.  Momttte,  75. 

45.  Samtf;  emOraet  mytt  be  diMiuetlf  alleged  and  prored. — To  entitle  a 

complainant  to  a  apedSe  peifcwnuuice  of  a  contract,  the  contract 
must  be  distinctly  alleged,  and  must  be  estaUisbed  by  dear  and 
definite  testimony.  If  the  proof  fails  to  eslabliali  the  'oonfnct  as 
allied,  or  If  anv  of  its  terms  are  left  in  doubt  or  nncntainty,  re- 
lief can  not  be  <iecteed.    lb.  75. 

46.  Samu;  vhem  protffaiU  U>  tkair  comtraci. — ^D.,  desiiii^  to  purchase 

a  tract  of  land  In  this  State  owned  br  M.,  a  non-resraent,  wrote  to 
him,  offimng  to  purchase  the  land  at  $1750,  to  be  paid  partly 
January  1st,  1881 ,  and  the  residoe.  January  let,  1883,  and  request- 
ing M.  to  fix  the  amoont  of  the  first  paymoit  at  as  small  a  ngore 
as  he  oonld.  To  this  H.  replied,  proposii^  to  s^  the  land  at  the 
pvice  offered,  statii^  that  be  must  have  $1300  of  the  porrtiaae- 
money  on  1st  January,  1881,  and  balance  in  twelve  UMndis,  and 
adding:  '"Let  me  hear  from  yon  early,  if  you  accept  mjpropoR- 
tioa."  To  this  letter  D.  replied  on  tne  same  day  it  was* received, 
endosing  for  execution  bv  M.  a  blank  deed  of  bargain  and  sale, 
40 
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expressing  a  consideration  of  $1750,  $1200  thereof  to  be  paid  on 
1st  Januar\',  1881,  and  the  resicUie  on  1st  January,  1882,  and  nam- 
ing his  wife  as  the  grantee;  and  using  this  language  in  his  reply  : 
"Your  acceptance  of  my  offer. at  hand.  I  enclose  a  deed;  please 
sign  it.  You  can  mail  the  deed  to  8.  with  directions  to  hand  it  to 
me,  when  I  secure  the  payment  of  the  money  as  stated  in  the 
deed,  by  notes  with  good  security,  and  specifying  a  lien  retained 
on  the  land  for  the  deferred  payment.  I  consider  the  trade  closed, 
and  hope  you  will  write  soon.  You  get  rent  this  year,  and  pay 
taxes  for  this  year."  About  seventeen  days  after  the  date  of  D.'s 
last  letter,  M.,  without  executing  or  returning  the  blank  deed  re- 
plied :  "I  will  have  to  back  out  of  the  trade  for  my  place.  I  have 
been  ofTered  more  than  you  offered  me  by  J.,  and,  as  I  am  owing 
him  some,  have  concluded  to  tra(^  with  him  ;"  and  shortly  there- 
after M.  died.  Held,  on  a  bill  filed  by  D.  against  the  heirs  and 
personal  representative  of  M.  for  a  specific  performance  of  the  con- 
tract, that  the  contract  for  the  sale  of  the  land  was  never  completed, 
and  that  the  complainant  was  not  entitled  to  relief.     Jb.  75. 

47.  Bill  by  married  iroman  to  set  aside  consent  decree,  foreclosing  mort- 

gage; when  vjithont  eqttity.-  A  bill  by  a  mairied  woman,  seeking 
to  set  aside  a  decree  in  equity,  rendered  bv  consent  of  herself  and 
husband,  foreclosing  a  mortgage  on  land,  her  equitable  estate, 
purporting  to  have  been  executed  by  herself  and  husband  to  an 
attorney,  to  secure  a  note  for  j)rofessional  services  rendered  by  the 
attorney,  at  the  husband's  instance  and  request,  but  without  her 
knowledge,  in  representing  her  in  litigation  in  which  her  j>roperty 
was  involved,  which  does  not  chaige  wrong  or  fraud  on  the  part 
of  the  husband,  or  an  active  participation  on  the  part  of  the  at- 
torney, in  procuring  her  signatures  to  the  note  and  mortgage,  and 
which,  without  denying  tliat  she  executed  them,  avers  that  she 
may  have  signed  them,  but  that  if  she  did,  her  signature  thereto 
.was  "only  obtained  by  the  dictation,  direction  and  control  of  her 
said  husband,"  while  alone,  without  her  knowledge  of  their  con- 
tents, and  that  "it  was  the  custom  of  her  husband,  whenever  he 
wished  her  to  <lo  or  sign  anything,  to  say  to  her,  'do  this  or  sign 
this,'  and  it  was  e(]ually  her  custom,  in  obedience  to  the  untpies- 
tioued  and  un(|uestionable  control  he  had  exercised  over  her,  to  do 
and  sign  whatever  he  bade ;"  and  which,  without  negativing  the 
idea  thnt  her  husband  was  her  trustee,  clenrly  shows  that  he 
managed  and  controlled  her  property,  and  the  litigation  concern- 
ing it.  and  that  she  accniie.sced  in  this  with  uncjuestioning  trust  and 
confidence. — is  without  e(inity ;  her  signature  to  the  note  and 
mortgage  being,  under  this  state  of  facts,  as  binding  on  her"  as  it 
would  have  been,  had  the  papers  been  fulh'  exi)lained  to  her. 
Yonge  • .  Jfooptr,   I  UK 

48.  Same. — The  complainant,  in  such  case,  mu.st  also  show  that  the 

decree  obtaine<l  was  ine<iuital)le,  in  order  to  be  entitled  to  relief; 
and  hence,  the  bill  in  this  ca.'^e  was  held  to  be  defective  on  the 
further  ground,  that  it  did  not  deny  that  the  j)rofe8sional  services, 
the  consideration  of  the  note,  were  rendered,  or  that  they  were 
reasonably  worth  the  sum  charged.  Ih.lUK 
4n.  Consent  decree  in  favor  of  aitorneij  against  client;  vhen  may  be 
opened. — Such  decree,  if  rendered  on  answer  and  consent  prepared 
for  the  wife  and  her  husband  by  the  attorney,  while  the  rehition  of 
attorney  and  client  existed,  and  at  a  time  when  he  was  engaged  in 
active  professional  duties  in  defending  the  wife's  property,  can  not 
be  sanctionetl  lievond  a  fair  and  n^asonable  compensation  for  the 
services  rendere<l  by  him  for  her;  an<l  if  the  stun  <lecreed  is  too 
large,  this,  on  proper  pleading  and  i)roof,  will  authorize  a  court  of 
etpiity  to  ojien  the  decree,  and  set  aside  a  sale  made  thereunder, 
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the  decree  standing  as  security  only  for  the  sum  ascertained  to  be 
due,  and  tlie  utius  being  on  the  attorney  to  prove  the  reasonable- 
ness of  his  charges.     7  h.  UU. 

50.  Statutory  lien  on  property  of  tax  collector;  its  nature,  and  remedy  for. 

its  enforcement. — Tne  statutory  lien  on  the  property  of  a  tax  col- 
lector for  the  iiayment  of  "any  judgment  which  may  be  rendered 
against  him  in  his  official  capacity,  for  State  or  county  taxes," 
etc.,  is  not  a  right  of  j)roperty,  but  merely  the  right  to  charge  the 
property  of  the  collector  with  the  payment  of  his  defaults,  in  pri- 
ority of  subsequent  alienations,  incundjrances  or  liens;  and  for  its 
enf(jrcement  there  is  no  legal  remedy,  but  like  other  liens  of  which 
possession  is  not  an  element,  and  for  the  enforcement  of  which 
specific  legal  remedies  are  not  i)rovided,  it  can  be  carried  into 
effect  only  through  a  court  of  equity.     Turner  v.  Teague,  S.'i^. 

51.  When  sureties  not  entitled  to  be  subrogated  to  lien  against  property  of 

principal. — Where,  under  an  execution  issued  on  a  judgment  at 
law  obtained  against  a  defaulting  tax  collector  and  the  sureties  on 
his  official  bond,  in  the  name  of  the  Auditor  for  the  use  of  the 
State,  lands  of  the  collector  were  levied  on  and  sold  by  the  sheriff, 
and  wt  re  purchased  by  the  sureties  at  a  sum  sufficient  to  pay  off 
and  satisfy  the  judgment,  which  they  paid,  the  sheriff  executing  to 
them  a  conveyance,  and  returning  the  execution  satisfied, — held, 
on  a  bill  in  equity  filed  by  the  sureties  against  a  subsequent  mort- 
gagee, to  enjoin  an  action  of  ejectment  brought  against  them  for 
the  recovery  of  the  lands,  to  be  subrogated  to  the  lien  which  the 
State  had  in  i)riority  of  the  mortgage,  and  to  quiet  their  title,  that 
tlie  payment  made  by  the  sureties  to  the  sheriff  was  not  of  the 
debt  oi"  their  princii)al,  but  of  their  own  debt  for  the  purchase- 
money,  wliich,  wlien  received  by  the  sheriff,  was  a  satisfaction  of 
the  execution,  a  discharge  of  the  bond,  and  an  extinguishment  of 
the  lien  incident  to  it,  although  the  only  interest  obtained  by  them 
under  the  sale  was  the  collector's  ecjuity  of  redemi>tion  in  the 
mortgaged  premises;  and  that,  therefore,  they  were  not  entitled  to 
the  relief  prayed  for.     lb.  554. 

52.  Act  establishing  '^ Board  for  Improvement  of  River,  Harbor  and  Bay 

of  Mobile, •''  liability  (if  Mobile  county  for  luork  done  under,  and 
remedy  of  creditor. — In  1871,  work  was  performed  by  a  contractor 
under  a  contract  made  by  him  witli  the  "Board  for  the  Imjjrove- 
ment  of  the  River,  Bay  and  Harbor  of  Mobile,"  to  an  amount,  and 
for  the  purposes  authorized  by  the  act  of  1867  creating  the  board. 
On  the  19lti  Aurii,  1873,  an  act  of  the  General  Assembly  was  ap- 
proved, prohibiting  the  issue  of  bonds  of  the  county  of  Mobile  to 
said  board  under  the  act  of  1867,  exceeding  tlie  sum  of  two  hun- 
dred thousand  dollars.  Bonds  to  this  amount  having  T)een  issued 
to  said  board,  and  by  them  expended  for  other  improvements 
made  under  contracts  with  them,  leaving  nothing  with  which  to 
pay  sai<l  contractor,  he  brought  suit,  and,  in  1881,  recovered  a 
judgment  against  said  board,  and  caused  an  execution  to  be  issued 
thereon,  whicli  was  returned  "no  property  found  ;"  and  thereupon 
he  filed  a  bill  against  the  county  of  Mobile  to  compel  payment  of 
his  judgment.  Held,  that  the  county  was  liable,  and  that  the  con- 
tractor could  proceed  directly  against  it  for  the  enfori'ement  of 
such  liability.  (The  case  of  Mobile  Connty  v.  Kimball,  54  Ala.  56, 
distinguished  from  this.)  Slaughter  v.  Mobile  Co.,  1S4. 
63.  Same;  when  claim  for  work  done  under  its  provisions  barred  by  the 
statute  of  limitations. — In  such  case,  the  contractor's  cause  of  action 
against  the  county  of  Mobile  accrued  at  the  time  when  said  board 
had  expended  the  two  hundred  thousand  dollars  in  the  improve- 
ments authorized  by  the  statute,  and  its  assertion  by  him  in  no 
way  depended  on  the  previous  prosecution  of  the  board  to  insol- 


628  IXDEX. 

CHANCERY— Continued. 

vency ;  and  more  than  six  years  having  elapsed  between  the 
accrual  of  the  right  of  action  and  the  bringing  of  suit,  his  claim  is 
barred  by  the  statute  of  limitations.     lb.  134. 

54.  Usury;  vhen  court  of  equity  will  not  give  interest  on  contracts  tainted 

by. — When  a  mortgagor,  as  complainant,  seeks  equitable  relief 
against  usury,  he  is  usually  required  to  do  equity  by  paying  or 
tendering  the  principal  with  legal  interest ;  but  when,  as  "in  this 
case,  the  foreclosure  of  a  mortgage  securing  a  debt  tainted  with 
usury  is  sought  by  the  mortgagee,  and  the  usury  is  pleaded,  no  in- 
terest can  be  recovered.     Dawson  v.  Burrus,  111. 

See  Attorney  and  Client;  Fraudulent  Conveyances. 

II.  Pleading  and  Practice. 

55.  Statute  requiring  suits  to  be  brought  in  name  of  beneficial  owner  does 

not  apply  to  suites  in  equity. — Section  2890  of  the  Code  of  1876, 
requiring  actions  upon  contracts,  express  or  implied,  for  the 
payment  of  money,  to  be  "prosecuted  in  the  name  of  the  party 
really  interested,"  whether  he  has  the  legal  title  or  not,  does  not 
apply  to  suits  in  equity.     Dawson  v.  Burrus,  111. 

56.  Whfu  trustee  may  file  bill  in  his  oum  name  to  foreclose  mortgage. — Ar» 

agent  or  trustee,  intrusted  with  the  exclusive  control  and  manage- 
ment of  money  of  his  principal  or  bejieficiary  for  tlie  purpose  of 
lending  it  on  interest,  having,  without  disclosing  his  principal's 
name  in  the  transaction,  made  a  loan  thereof,  taking  a  note  there- 
for in  his  own  name,  secured  by  mortgage  on  land,  which  conveys 
the  land  to  him,  maj*  maintain,  in  his  own  name,  a  bill  in  equity 
to  foreclose  the  mortgage,  the  purpose  of  tlie  suit  being  to  reduce 
the  monev  loaned  to  possession,  an  active  duty  imposed  on  him 
by  the  trust.     lb.  111.  . 

57.  Same;  beneficiary  not  a  necessary  party. — The  principal  or  benefi- 

ciary, in  such  case,  while  he  may  be  a  proper  party,  is  not  a  nec- 
essary party  to  the  bill.     lb.  111. 

58.  Bill  to  enforce  vendor's  lien;  n-hen  husband  of  sub-purchaser  a  proper 

party  defendant. — Section  2892  of  the  Code  of  1876,  providing  that 
a  married  woman  "must  siie  and  be  sued  alone,  when  the  suit  re- 
lates to  her  separate  estate,"  applies  only  to  actions  at  law,  and 
is  inapplicable  to  suits  in  equity  ;  and  hence,  to  a  bill  filed  to  en- 
force a  vendor's  lien,  the  husband  of  a  sjib-purclmser  of  the  land 
on  which  the  lien  is  claimed,  under  a  conveyance  creating  in  her 
a  statutory  8ei)arate  estate,  is,  on  account  of  the  interest  which  he, 
as  husband  and  trustee,  has  in  tiie  rents  and  income  of  the  land, 
a  proper  party  defendant.     Sims  v.  Nat.  Com.  Bank,  348. 

59.  Same;  when  wife  of  vendor  not  a  proper  party  defendant. — To  a  bill 

filed  by  the  transferee  of  a  promissory  note  given  for  jntrchase- 
money  of  land,  to  enforce  the  vendor's  lien,  the  wife  of  the  vendor, 
who  did  not  sign  the  deed,  and  whose-  inchoate  right  of  dower  is 
expressly  recogni/,e<l  by  the  averments  of  the  V)ill,  and  against 
whom  no  relief  is  sought,  is  not  a  proper  party  defendant.     lb.  248. 

60.  Bill  to  enforce  vendor's  lien;  when  adverse  claimants  can  not  be  made 

parties.— ^n  suits  to  enforce  liens  of  vendors  for  unpaid  purchase- 
money,  as  in  suits  to  foredost-  mortgages,  the  general  rule  is,  that 
adverse  claimants  can  not  bo  made  parties  for  the  purjKjsc  of  liti- 
gating their  title  in  a  court  of  equity.     Handle,  Adm  r,  v.  Boyd,  282. 

61.  Same;  whvn  ailverse  claimants  proper  jtarties. — But  this  rule  is  con- 

fined to  such  adverse  claims  of  title  as  were  derived  from  the 
vendor  or  vendee  anterior  to  the  jjurchase,  or  from  a  stranger 
either  prior  or  stibsequent  thereto.     lb.  282. 

62.  Same;  when  purchaser  at  ta.v  sale  nuiy  be  made  party  defendant. — To 
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a  bill  filed  to  enforce  a  vendor's  lien  on  land  for  unpaid  purchase- 
money,  a  purchaser  of  the  land  at  a  tax  sale,  made  after  the  accrual 
of  the  complainant's  lien,  may  be  properlv  joined  as  a  party  de- 
fendant.    Ih.  ii8:i. 

63.  Bill  in  equity;  rule  as  to  joinder  of  defendants  having  separate  in- 

terests.— Where  the  object  of  a  bill  in  equity  is  single,  it  is  no  ob- 
jection that  the  different  defendants  have  separate  interests  in  dis- 
tinct and  independent  (juestions,  provided  tney  are  all  connected 
with  and  arise  out  of  the  single  object  of  the  bill.     lb.  282. 

64.  Bill  in  t'fjuity  by  surviving  partner;  when   heirs  of  deceased  partner 

necessary  parties. — The  title,  legal  or  equitable,  to  lands  owned  by 
a  partnership  does  not,  like  personal  assets,  devolve  on  the  Sur- 
vivor, but  the  interest  of  the  deceased  partner  descends  to  his 
heirs,  subject  in  equity  to  be  converted  into  partnership  efTects 
and  uses,  for  certain  partnership  purposes ;  and  hence,  the  heirs  of 
the  deceased  partner  are  necessary  parties  to  a  bill  filed  by  the 
surviving  partner  to  foreclose  a  mortgage  on  land  executed  to  the 
partnership,  or  otherwise  to  reduce  the  security  afforded  hy  the 
mortgage  to  monev,  and  to  his  individual  possession.  Ahernathy 
V.  Moses,  381. 

65.  Purchase  by  administrator  at  his  own  sale;  parties  to  bill  to  set  aside. 

To  a  bill  in  equity,  seeking  to  set  aside  a  purchase  of  land  by 
an  administrator  at  his  own  sale,  all  the  intestate's  heirs  are 
necessary  parties ;  and  hence,  while  the  refusal  of  some  of  them 
to  join  as  complainants  is  a  sufficient  excuse  for  making  them  de- 
fendants, it  will  not  excuse  the  omission  ©f  tliem  entirely  as  parties. 
Daniel  v.  Stongh,  3'/9. 

•66.  Same;  when  dismissal  of  bill  to  set  aside,  for  want  of  parties,  should 
be  without  prejudice. — If  tlie  bill,  in  such  case,  is  dismissed  for 
want  of  parties,  and  some  of  the  complainants  are  under  the  dis- 
abilities of  coverture  or  ot  infancy,  tlie  dismissal  should  be  without 
prejudice.     Ih.  379. 

•67.  Complainants  claiming  common  recovery;  both  must  recover. — Com- 
plamants  claiming  a  common  recovery  must  show  a  common  right ; 
and  failing  to  do  so,  the  suit  must  fail.  Massey,  Adm'r,  v.  Moda- 
well,  421. 

•68.  Bill  to  set  aside  fraudulent  conveyance  by  judgment  creditor;  when 
does  not  constitute  a  ground  for  contesting  the  judgment. — On  a  bill 
filed  by  a  corporation,  seeking,  as  creditor  of  the  grantor,  to  have 
a  conveyance  of  land  set  aside  as  fraudulent  and  void,  the  fact 
that  a  judgment  in  which  the  demands  of  the  corporation  were 
merged,  was  rendered  in  the  name  of  the  stockholders,  is  not 
available  as  a  defense  to  the  parties  claiming  under  the  deed, 
when  it  is  shown  that  the  demands  on  which  the  judgment  was 
founded,  were  just,  and  really  belonged  to  the  corporation,  that 
the  suit  was  commenced  and  prosecuted  to  judgment  in  the  name 
of  the  stockholders,  as  beneficial  owners,  with  the  consent  and  by 
the  acquiescence  of  the  corporation,  but  through  error  and  inad- 
vertence, and  there  was  no  fraud,  or  collusion,  or  want  of  good 
faith.     Lawson  v.  Ala.    Warehouse  Co.,  2S'J. 

•69.  Same;  holder  of  legal  title  to  judgment  necessary  party. — To  the  bill 
in  such  case  the  stockholders,  holding,  as  they  do,  the  legal  title 
to  the  judgment  in  which  the  demands  of  the  corporation  were 
merged,  arie  necessary  parties;  the  right  and  interest  of  the  cor- 
poration in  the  judgment  being  strictlv  and  purelj'  equitable. 
lb  289. 

70.  Absence  of  necessary  parties  to  bill  in  equity;  how  objection  on  account, 
of,  made. — It  is  the  settled  rule,  that  when  a  suit  in  equity  can 
not  be  projierly  disposed  of,  on  the  merits,  without  the  presence 
of  absent  parties,  objection  may  be  made  at  the  hearing,  or  on 
error,  or  it  may  be  taked  by  the"  court  ex  mero  viotu.    lb  289. 
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71.  Redemption  at  common  law  and  under  the  utatute;  can  not  be  blended  in 

one  bill. — The  common  law  right  of  a  judgment  creditor  to  redeem 
the  lands  of  his  debtor  which  are  under  mortgage,  is.  essentially 
different  and  distinct  from  the  right  to  redeem  under  the  statute ;. 
and  if  it  be  possible,  in  any  case,  that  the  two  rights  can  co-exist, 
and  that  the  creditor  may  have  an  election  to  exercise  either, 
they  can  not  be  blended  in  one  bill,  though  the  bill  be  filed  in  a 
double  aspect,  or  in  the  alternative:  as  such  a  bill  would  present 
inconsistent  and  repugnant  claims  to  relief,  the  relief  which  could 
be  granted  in  one  aspect  being  materially  variant  from  that  which 
could  be  granted  in  the  other.     Cramerv.  Watson,  127. 

72.  Injunction  against  judgment  at  lair;  nhen  properly  dissolved  on  denials 

in  answer. — Where  a  bill  in  equity  seeks  to  enjoin  a  judgment  at 
law  on  defenses  which  could  have  been  made  in  the  court  of  law, 
no  relief  can  be  obtained  without  averring  and  proving  (1)  tiiat 
the  complainant  has  a  good  and  meritorious  defense  to  the  entire 
cause  of  action,  or  to  so  much  thereof  as  he  proposes  by  his  bill  to 
litigate;  (2)  that  his  failure  to  defend  at  law  was  not  attributable 
to  his  own  omission,  neglect  or  fault ;  and  (3)  that  such  failure  was 
attributable  to  fraud,  surprise,  accident,  or  some  act  of  his  adver- 
sary; and  an  injunction  issued  on  the  filing  of  such  bill  should  be 
dissolved,  when,  by  answer,  these  facts  are  denied.  Weems  v. 
Weems,  4(>~- 

73.  Injunction;  dissolution  of  on  denials  in  answer. — As  a  general  rule, 

subject  to  some  exceptions,  an  injunction  should  be  dissolved, 
when  the  answer  c<5ntains  a  full,  explicit  and  complete  denial  of 
the  allegations  on  which  the  e<iuity  of  the  bill  rests.     lb.  462. 

74.  Bill  Inequity  by  corporation;  avernien'  of  corporate  powers. — While, 

in  a  bill  in  equity  by  a  corporation,  it  is  not  necessary  to  set  out 
the  whole  charter,  it  is  safer  to  state,  as  fact,  enough  of  the  charter 
to  show  the  business  proposed  to  be  engaged  in  ;  and  if  the  power 
claimed  be  not  implied  in  the  name  and  purpose  of  the  corpora- 
tion, it  would  be  well  to  state,  as  fact,  the  language  of  the  charter 
under  which  the  right  is  asserted.  Denniston  v.  Ala.  Gold  Life 
Ins.  Co.,  405. 

75.  Petition  by  solicitor  in  equity  for  fees;  v)hen  sutficient. — In  a  petition, 

filed  by  a  solicitor  of  record  of  a  creditor  of  an  insolvent  estate,  in 
a  suit  pending  in  equity  for  the  administration  of  such  estate,  seek- 
ing to  establish  a  lien  on  funds  of  his  client,  which  were  in  the 
hands  of  the  register  by  virtue  of  decrees  rendered  in  that  suit,  tlie 

Earties  being  constructively  before  the  court,  and  the  court  having 
efore  it  the  record  of  the  suit,  the  same  particularity  is  iiotrecjuired 
as  wouM  be  in  a  bill  filed  for  like  purpose;  and  hence,  the  peti- 
tion in  this  cause  was  held  sufficient  on  denuirrer,  although  it  was 
indefinite  in  some  of  its  averments,  and  failed  to  make  parties  de- 
fendant.     Weaver  r.  Cooper,  318. 

76.  Same;  ii;h"n  notice  dispensed  with. — The  only  nccessMry  party  de- 

fendant to  such  a  j>etition,  the  party  for  whose  benefit  the  services 
were  rendered,  having  appeared  and  answered,  notice  of  the  peti- 
tion was  thereby  dispensed  with.  lb.  318. 
77.  Exhibits  to  liill  in  equity ;  uiay  be  proved  viva  voce  at  hearing,  on 
proof  of  loss. — Kxhibits  to  a  bill  in  equity  may  be  proved  viva  voce 
at  tile  hearing  without  the  prodiictifjn  of  the  originals,  when  they 
are  shown  to  have  been  lost;  an<l  if  the  defendant  is  entitled  to  one 
day's  nr>tice  under  the  rid»'s  of  practice,  a  failure  to  object  to  the 
offered  proof  on  that  specific  ground,  is  a  waiver  of  it.  Dawson  v.. 
Burrus,  III.  ■ 
78.  Decree  in  vacation  dismissing  bill;  when  erroneous.— The  absolute- 
dismissal  of  a  bill  in  equity,  in  vacation,  on  a  submission  of  the- 
cause  on  (lenuirrer  an<l  on  motion  to  dismiss  for  want  of  ecpiity^ 
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without  reserviug  to  the  complainant  any  right  to  amend,  is  a 
reversible  error.  Yonge  v.  Hooper,  119. 
79.  Decree  in  vacation  clismiKsing  bill;  tchen  error. — Held,  that  the  decree 
rendered  in  this  cause,  in  vacation,  dismissing  complainant's  bill 
absolutely,  without  offering  him  an  opportunity  to  amend,  was 
erroneous.     M((sse!i,  Adm^r,  r.  Modawell,  421. 

See  Hupra,  sub-title.  Jurisdiction  .\xd  General  Principles,  4, 
11-23,  29,  32,  39,  43;  Error  and  Appeal,  1. 

CHARGE  TO  JURY. 

1.  When  general  charge  on  effect  of  testimony  erroneous. — Where  the  tes- 

timony in  a  cause  is  neither  very  clear  nor  free  from  conflict,  a 
general  charge  on  its  effect  is  not  authorized.  Seals  v.  Edmond- 
son,  295. 

2.  General  charge  on  effect  of  e  ride  nee  in  favor  of  the  State  in  criminal 

cane;  xrhen  can  not  he  sustained. — A  general  charge  to  the  jury  in  a 
criminal  case,  that  if  they  believe  the  evitlence,  they  should  find 
the  defendant  guilty,  is  of  doubtful  propriety  ;  and  if  questioned, 
on  appeal  it  can  not  be  sustained,  unless  the  evidence,  in  its 
character,  is  clear,  conclusive,  and  without  conflict,  leaving  no 
inference  of  fact  to  be  drawn  by  the  jury.     Amos  v.  State,  498. 

3.  WIten  charge  pretermitting  time  and  venue  as  necessary  to  conviction 

free  from  error. — The  court  having  ex  mero  motu  instructed  the 
jury  in  a  criminal  case,  that  proof  of  time  and  venue  was  necessary 
to  a  conviction,  gave,  at  the  written  request  of  the  State's  solicitor, 
a  charge,  in  which  the  questions  of  time  and  venue  were  entirely 
pretermitted,  but,  after  having  given  another  written  charge  at  his 
request,  further  instructed  the  jury  that  these  written  charges  must 
be  taken  l>y  them  in  connection  with  the  general  charge  of  the 
court, — licld,  that  this  last  instruction  supplied  the  omission  as  to 
time  and  venue  in  the  written  charge,  and  healed  the  apparent 
error.     Cunningham  v.  State',  .51. 

4.  Same. — The  refusal  by  the  primary  court  to  give  a  charge  requested 

by  the  defendant,  in  a  criminal  case,  asserting  that  "nothing  can 
be  considered  against  the  defendant,  except  that  which  clearly 
appears  in  the  evidence,"  is  free  from  error.     Ming  v.  State,  1. 

5.  Instructions  to  jury;  when  properly  refused. — Instructions  requested, 

which  require  additional  or  explanatory  instructions  to  prevent 
them  from  misleading  or  confusing  the  jurj',  are  properly  refused. 
Clifton  V.  State,  473. 

6.  Charges  uasupijorted   by   the  evidence  should  be    refused. — Charges 

should  always  be  framed  in  reference  to  the  testimony ;  and  if  a 
charge  asked  raises  an  inquiry  on  a  matter  of  fact,  of  which  there 
is  no  testimony,  it  should  be  refused,  ^f.  &  E.  R.  R.  Co.  v. 
Kolb,  396. 

7.  Abstract  charge;  when  error  to  give. — If,  on  appeal,  this  court  is 

reasonably  convinced  that  an  abstract  charge  given  at  the  request 
of  the  appellee,  although  asserting  a  correct  proposition  of  law,  has 
misled  the  jury,  the  charge  will  be  held  error.  Herring,  Farrell  & 
Sherman  v.  Skaggx,  44'^- 

8.  Whencharge  presumed  to  have  been  requested  in  writing. — This  court 

will  presume  that  a  general  charge  in  favor  of  the  appellee 
was  requested  in  writing,  on  the  mere  failure  of  the  record  to 
affirm  that  a  request  therefor  was  preferred  in  writing.  Seals  v. 
Edmondson,  295. 

CODE. 

1.  §403.     Bond  of  tax  collector ;  lien  of.     Turner  v.  Teague,  554. 

2.  §  415.     Sale  of  personal  property  for  taxes.    Rodgers  v.  Gaines,  218, 
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3.  ^  494,  subd.  5.     Distilling  spirituous  liquors.     Grant  v.  State,  13. 

4.  §^  522-5.     License  and  liabilitv  of  innkeepers.     Lanier  v.  Young- 

blood,  587. 

5.  (j  849.     Committee  to  examine  books,  etc.,  of   county  treasurer. 

Lewis  V.  Lee  County,  148. 

6.  ^^1549-51.     Liability  of  innkeepers.     Lanier  v.  Younghlood,  587. 
.    7.  §1587.     Penalty  for  injury  to  cattle.     McKenzie  v.  Gibson,  204. 

8.  k  1698.     Charges  for  freight  bv  railroad  companies.    Lotspeich  v. 

Central  R.  R.  Co.,  306. 

9.  §  2121.     Statute  of  frauds.     Thornton  v.  Guice,  321. 

10.  ()  2139.     Bill  of  lading  bv  common  carriers.     M.  ct  E.  R.  R.  Co.  v. 

Kolb,  396. 

11.  §2166.    Registration  of  mortgages  on  real  estate.     Watt  v.  Parsons, 

202;  Tiitwiler  v.  Montgomery,  263. 

12.  §  2238.     Possession  of  plantation  and  dwelling  bv  widow.    Jenks  v. 

Terrell,  Adm'r,  238. 

13.  §  2450.     Application  for  sale  of  decedent's  land   for  payment  of 

debts.     Meadoivs  v.  Meadows,  356. 

14.  §  2.568.     Filing  claims  against  insolvent  estates.     Clark,  Adm'r,  v. 

Gtiard,  456. 

15.  §  2578.     Distribution  of  insolvent  estate.     Clark,  AdmW,  v.  Guard, 

456. 

16.  §2648.     Acts  of  register  as  probate  judge.     Bean,  Adm'r,  v.  Chap- 

man, 140. 

17.  §  2706.     Husband's  trusteeship  of  wife's  statutory  estate.     Cook  v. 

Meyer  Bros.,  580. 

18.  §§  2711-12.     Liability  of  wife's  statutory  estate  for  support  of  family. 

Judge,  Adm'r,  v.  Wright,  324;    Wright  v.  Strauss  & 
Co.',  227.  '    ■ 

19.  §  2731.    .Ririsdiction  o  chancellors  to  relieve  married  women  of  dis- 

abilities of  coverture.     Cook  V.  Meyer  Bros.,  580. 

20.  §  2809.     Probate  judge  custodian  of  certain  funds  of  minors.     Brad- 

ley V.  Harden,  Adm'r,  70. 

21.  §  2822.     Conveyance  of  homestead.     Dawson  v.  Burrus,  111;  Hood 

V.  Powell,  171;  Vancleave  v.  Wilsoii,  387;  Motes  v.  Carter, 
553. 

22.  §§  2824-5.     Exemptions  from  administration.     Mi'cham  &  Smith  v. 

Moore,  Adm'r,  542;  Hidibard  v.  Russell,  578. 

23.  §§  2830-40.     Exemptions..    E.i  parte  Redd,  548. 

24.  §2881.     Kedemjition  of  real  estate  bv  judgment  creditor.     Cramer 

V.  Watson,  127. 

25.  §§2887-8.    Redemption  of  real  estate ;    permanent  improvements. 

Cramer  r.  Watson,  127. 
25a.  §  2890.     Suits ;  by  whom  brought.     Davson  v.  Bun-us,  111. 
20.  §  2892.     Suits  by  husl)and  and  wife.     Bush  v.  Garner,  162;  Sims  v. 
Nat.  Com.  Bunk,  24<'i;  Parsons  v.  Woodward ,  348. 

27.  §§  2942-7.  Actions  for  recovery  of    personal    proi)erty    in  specie. 

Cooper  V.  Watson,  252. 

28.  §  2966.     Use  and  Occupation.     Fielder,  ExW,  v.  Childs,  567. 

29.  §  3040.     Composition  of  debts.     Singleton,  Hunt  tt  Co.  v.  Tliomas, 

205. 
.'iO.  §  3045.     Proof  of  statutes  of  other  States.    Johnson  v.  State,  483, 

31.  §3058.     Competencv   of   parties  as  witnesses.      Wood,  Ex'rx,  v. 

Brewer,  259. 

32.  §  3107.     Bill  of   exceptions.     Pearce  v.  Clements,  256;  Parsons  v. 

Woodward,  348. 
.33.  §  310^1.     Charges  to  jurv  on  request.     Cunningham  v.  Stale,  51. 

34.  §  3156.     Amendment  of  complaint.     Foster  r.  Napier,  595. 

35.  §§  31()l-2.     Rehearing  at  law.     Freeman  r.  Gragg,  199. 
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36.  ^  3207.     Conveyance  bv  sheriff  of  lands  sold  bv  his  predecessor. 

McCdU,  Ej'r,  r.  White,  562, 

37.  §3229.     Statute  of  limitations  of  three  years;  open  account.     Clark, 

Adm'r,  v.  Guard,  456. 

38.  §  3237.     Statutes  of  limitations  of  sister  States.     Wright  v.  Stravss 

d-  Co.,  227. 

39.  §§  3342-5.     Trial  of  right  of  property.     SJiahan  v.  Herzherg,  59, 

40.  ^^  3440  etxei].     Mechanic's  lien.     Chandler  r.  Hanna,  390. 

41.  §  .3476.    Motion  by  sulvtenant  to  vacate  attachment.    Lehman  Bros. 

V.  Hoivze,  302. 

42.  f)  3753.    Jurisdiction  of  chancery  court  over  non-resident  defendant. 

Huyre  v.  Eliiton  Land  Co.,  S5. 

43.  §§  3830-1.     Decree  against  non-resident  defendant.    Sayrev.  Elyton 

Land  Co.,  85. 

44.  §§  3834-5.     Decree  a^rainst  non-resident  defendant.     Sayre  v.  Elyton 

Land  Co.,  S5. 

45.  §  3837.     Bill  in  e^juity  to  correct  errors  in  settlement  in  probate 

court.     Cavthorn  v.  Jones,  82;  Massey,  Adm'r,  v..Moda- 
well,  421. 

46.  §  3908.     Execution  on  decrees  for  foreclosure  of    mortgage,   etc. 

Sayre  r.  Elyton  Land  Co.,  85. 

47.  §3977-90.     Extradition.     E.v parte  State  of  Alabama,  in  re  Mohr,  503. 

48.  §§  4071-4.     Ba.'-tardy.     Smith  v.  State,  11. 

49.  §  4159.     Failure  nf  circuit  clerk  to  perform  official  duty.     Chapman 

V.  Stale,  20. 
50..  §  4188.     Seduction.     Cunningham  v.  State,  51;  Wilson  v.  State,  527. 

51.  §4239.     Obstructing  railroad".     Clifton  r.  State,  473. 

52.  §  4274.     Engaging  in  business  without  a  license.     Grant  v.  State,  IS; 

Hochstadhr  v.  State,  24;  McCreary  v.  State,  480. 

53.  §4.344.  Burglary  by  breaking  into  railroad  car.     Johnson  v.  State,  483. 

54.  §4361.  Petit  larceny.     Henry  Johnson  v.  State,  523. 

55.  §  4369.  Trading  in   farm    products  between   sunset  and    sunrise. 

Reese  v.  Stale,  18. 

56.  §§  4419-20.    Trespass  after  warning.     McLeod  r.  Mcljeod,  42;  Bo- 

hannon  r.  State,  47. 

57.  §  4455.  Hard  labor.     State,  ex  rel.  v'.  Coleman,  550. 

58.  §§  4465  el  seq.     Hard  labor.     State,  ex.  rel.  v.  Coleman,  550. 

59.  §§  4651-2.     Warrant  for  criminal  offense,  issued  by  justice  of  the 

peace.     Johnson  v.  State,  21. 

60.  §  4731.     Hard  labor.     Stale,  ex.  rel.  v.  Coleman,  550. 

61.  §§  4732  et  seq.     Drawing  juries.     Green  v.  State,  26. 

62.  §  4806.     Indictment  for  retailing.     McCreary  v.  State,  4S0. 

63.  §  4872.     Service  of  venire  on  prisoner  in  capital  case.     Kenan  v. 

State,  15;  Shelton  v.  State,  5. 

64.  §  4874.     Special  venire  for  capital  case.     Shelton  v.  State,  5;  Posey 

V.  State,  490. 

65.  §4911.    Change  of  venue  in  criminal  cases.     Posey  v.  State,  490. 

COMMON  CARRIER. 

1.  Railroad  compaiiy;  custom  or  usage  as  to  delirrry  affreight. — The 
rules  observed  l)y  shippers  in  their  general  transactions  with  the 
depot  agent  of  a  railroad  company  touching  the  delivery  of  freight 
for  shipment,  if  continuous  or  general,  though  not  universal,  may 
grow  into  a  usage,  authorizing  others  to- treat  it  as  the  proper  rule, 
and  as  an  element  of  tlie  contract  of  shipment,  although  the  usage 
may  be  in  conflict  with  regulations  established  and  promulgated 
by  the  company's  superintendent,  known  to  the  shippers,  and  no 
notice  of  it  is  traced  to.  the  superintendent.  Montgomery  tt  Eu- 
faula  R.  R.  Co.  v.  Kolb,  396. 
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2.  Same;  must  keep  itxelf  informed  (is  to  habits  or  usaqea  of  its  dejH)t 

agent. — It  is  the  duty  of  a  railroad  corporation  to  keep  itself  in- 
formed as  to  the  manner  in  which  its  tlepot  agents  conduct  their 
agency,  and  as  to  their  habit  or  usage  in  the  matter  of  receiving 
and  delivering  freight ;  and  it  can  not  escai)e  responsibility  for  the 
consequences  of  a  usage  which  its  own  trusted  agents  had  per- 
mitted to  grow  up,  and  to  be  acted  upon,  on  the  ground  that  such 
usage  is  contrary  to  its  established  regulations,  and  was  not  known 
to  its  superintendent,  or  managing  agent.     lb.  390. 

3.  Delivery  of  goods  for  carriage;  irhen.  affected  by  usage. — "Proof  of  a 

constant  and  habitual  practice  and  usage  of  a  connnon  carrier  to 
receive  goods"  for  transi)ortation  "when  they  are  deposited  for 
him  in  a  particular  place,  without  special  notice  of  such  deposit, 
is  sufficient  to  show  a  public  offer  by  the  carrier  to  receive  in  that 
mode,  and  to  constitute  an  agreement  .between  the  parties,  by 
which  the  goods,  when  so  deposited,  shall  be  considered  as  de- 
livered to  him,  without  any  further  notice."     lb.  396. 

4.  Same. — A  deposit  of  cotton  in  a  street  along  the  side  of  the  platform 

of  a  railroad  depot,  or  in  the  railroad  cotton-yard,  for  shipment, 
in  pursuance  of  a  custom  or  usage  adopted  or  sanctioned  by  the 
dei)Ot  agent,  may  amount  to  a  dehvery  to  the  railroad  company, 
although  no  receipt  is  given  by  the  agent  to  the  shipper,  and  such 
usage  or  custom  is  contrary  to  the  established  regulations  of  the 
company,  known  to  the  shipper,  and  no  notice  thereof  is  traced  to 
the  superintendent  or  managing  agent  of  the  company,     lb.  396. 

5.  Delicirg  of  goods  to  common  carrier;  when  liability  not  affected  by 

failure  to  give  receipt. — While  the  statute  (Code,  §  2139)  makes  it 
the  duty  of  common  carriers  to  give  receipts  for  mercliandise  de- 
livered to  them  for  transportation,  their  failure  to  do  so  can  not 
vary  their  liability,  if  delivery  is  satisfactorily  shown.     lb.  396. 

6.  When  charge  as  to  idrntijication  of  property  free  from  error. — In  an 

action  against  a  railr.)ad  company  for  the  loss  of  nine  bales  of 
cotton,  alleged  to  have  been  delivered  to  defendant,  with  other 
cotton,  for  shipment,  for  which  no  receipt  was  given,  a  charge  in- 
structing the  jury  that  it  was  not  necessary  to  identify  the  cotton 
by  marks  or  brands,  or  by  a  certain  number  of  ])Ounds,  but  that 
tliey  must  be  satisfied  "in  regard  to  the  nine  i)articular  bales  of 
cotton,"  either  by  average,  or  by  some  other  means,  so  that  they 
could  say  that  the  nine  bales  of  cotton  sued  for  were  owned  by  the 
plaintitt's,  is  free  from  error,  there  being  evidence  tending  to  show 
the  average  weight,  class  and  value  of  the  cotton.     lb.  396. 

See  Raii.ro.vus. 

COMMON  LAW. 

1.  Presumed  to  prevail  in  (ieorgia. — In  the  absence  of  proof  to  the 
contrary,  the  common  law  is  presumed  to  prevail  in  Georgia. 
.  B radii' y  v.  Ilardm,  Adm'r,  70, 

COMPOSITION  OF  DEBTS, 

1.  Composition  of  debts;  section  SO^O  of  th''  Code  construed. — The  sole 

purpose  of  section  3040  of  the  Code  of  187G  was  to  render  (jpera- 
tive  ami'  valid  written  contracts,  inU^rided  in  good  faith  by  the 
parties  to  operate  as  a  composition  r)f  debts,  and  executed  without 
a  release  under  seal,  and  without  a  new  or  additional  considera- 
tion, which  were  inoperative  under  the  rules  of  the  common  law. 
Singleton,  Hunt  A*  i'o.  v.  Thomas,  20,'i. 

2.  Same. — The  dictum  in   Hart  v.  Freeman,  42  Ala.  5(>7,  that  section 

3040  of  the  Code  of  187G  "recjuires  settlements  for  the  composition 
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of  debts  to  be  in  writing,"  is  manifestly  erroneous  as  a  general 
proposition,  although  correct  as  to  that  particular  case.     fh.  205. 

3.  Same;  good,  v^hen  part  of  debt  secured  by  gaarantif  of  third  party,  al- 

though not  in  irriting. — While  neither  the  payment  nor  the  promise 
Vjy  a  debtor  to  pay  a  part  of  a  debt,  will  oj)erate  an  extinguishment 
of  the  whole,  yet,  when  the  creditor  receives  a  gnaranly  of  a  part 
of  the  debt  from  some  resj)onsible  third  party,  or  receives  the 
obligation  or  note  of  the  debtor  therefor  with  some  other  person 
as  surety,  in  full  satisfaction,  this  will  operate  a  discharge  of  the 
entire  debt,  although  the  agreement  is  not  in  writing,  the  statute 
having  no  application  to  such  a  case.     lb.  205. 

4.  Admissibility  of  evidence;  res  inter  alios  acta. — The  defense  to  an 

action  on  an  account  being,  that  the  creditor  had  accepted  the 
debtor's  notes  for  a  part  of  the  debt,  with  sureties,  in  full  settle- 
ment and  satisfaction,  which  was  controverted  V)y  the  plaintiff,  the 
fact  that  the  defendant  had  made  simihtr  seitiements  with  other 
creditors,  the  plaintiff- not  being  connecte<l  therewith,  is  res  inter 
alios  acta,  and  irrelevant,  and  inadmissible.     lb.  205. 

CONFEDERATE  MONEY.     See  Guardian  ard  Ward. 

CONSTITUTIONAL  LAW. . 

1.  Fourteenth  Amendment  of  Constitution  of  i'nitid  .SIhIck;  a  liuutatidit 

on  the  pon-ers  of  the  States. — The  Fourteenth  Amendment  of  the 
*  Constitution  of  the  United  States  is,  according  to  its  plain  lan- 

guage, and  the  clear  exposition  of  its  terms  bj*  the  Supreme  Court 
of  the  United  States,  a  limitation  on  the  powers  of  the  States,  and 
not  a  protection  against  the  wrongs  individuals  may  commit 
against  life,  liberty  or  property  ;  but  these  are  left  to  State  conser- 
vation, or  provided  for  elsewhere.     Green  v.  Slate,  26. 

2.  Same;  rule  of  construction. — After  a  review  of  the  decisions  of  the 

Supreme  Court  of  the  L^nited  States,  construing  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  the  query  is  propounded, 
whether  the  true  rule  of  construction  is  not  as  follows :  When- 
ever a  State,  by  its  laws  as  interpreted,  denies  to  any  person  within 
its  jurisdiction  the  protection  it  extends  to  others,  or  withholds 
from  any  citizen  equal  privileges  and  immunities  with  all  other 
citizens  of  the  United  States,  then  such  State  violates  the  amend- 
ment; and  such  violation  is  complete,  whenever  an  injurious 
discrimination  is  expressed  in  a  statute,  or  is  shown  in  an  official 
act  of  the  executive  of  the  State,  or  before  the  judicial  department 
of  last  resort,  when  the  question  comes  before  r.lie  one  or  the  other 
for  official  and  final  action  ;  but  if  the  alleged  violation  be  an  act, 
or  failure  to  act  by  a  subordinate  or  inferior  officer,  in  a  matter  not 
final  in  its  character,  but  only  preparatory  or  preliminary  in  its 
purpose,  then  it  is  not  the  act  of  the  State,  and  does  not  violate 
the  amendment,  unless  it  be  a  matter  cognizable  before,  and 
brought  to  the  knowledge  of  the  courts,  and  its  redress  is  denied 
by  that  department  of  the  siovernment^     lb.  26. 

3.  Proviso  to  act  prohibiting  sale  of  intoxicating  liquors  in  Monroe  and 

other  counties;  when  unconstitutional  as  discriminating  in  favor  of 
domestic  lifjuors. — The  proviso  t^)  the  act  of  February  L'3,  ISSl, 
prohibiting  under  penalty  the  sale  or  other  disposition  of  spiritu- 
ous, vinous  or  malt  liquors,  or  intoxicating  beverages  or  bitters  in 
Monroe  or  other  counties  (Pamph.  Acts,  1880-1,  p.  169),  thatnoth- 
ing contained  in  the  act  "shall  prevent  any  person  from  selling 
wine,  in  quantities  less  than  (me  quart,  made  in  this  State  from 
grapes  raised  therein,"  being  a  discrimination  against  imported 
wines  manufactured  from  grapes  raised  in  any  of  the  other  States, 
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or  in  foreign  countries,  and  in  favor  of  wines  manufactured  from 
grapes  raised  in  this  State,  is  violative  of  the  Constitution  of  the 
United  States,  and  void.     McCreary  r.  State,  480. 

4.  Same;    v:hen    remainder  of  act  unaffected  by  unconstitutionality  of 

proviso. — The  unconstitutionality  of  such  proviso  does  not  affect 
the  remainder  of  the  act,  but  it  is  left  in  full  force  and  effect, 
operating  to  prohibit  the  sale  or  other  disposition  of  any  spirituous, 
vinous  or  malt  liquors,  or  intoxicating  beverages  or  bitters  in  the 
counties  designated,  save  for  the  purposes  expressly  excej^ted  from 
the  operation  of  the  act;  and  hence,  the  fact  that  wine  sold  by  a 
defendant  indicted  for  a  violation  of  the  act  was  raised  by  him  on 
his  own  premises  in  this  State,  is  no  defense  to  the  indictment. 
lb.  4S0. 

5.  Act  establishing  the  *'  Board  for  the  Improvement  of  the  River,  Harbor 

and  Bay  of  Mobile,"  constitutional . — On  the  16th  February,  1867, 
an  act  was  approved,  establishing  the  "Board  for  the  Improve- 
ment of  the  River,  Harbor  and  Bay  of  Mobile"  (Pamph.  Acts, 
1867,  p.  507),  requiring  the  President  and  Commissioners  of 
Revenue  of  Mobile  County  to  issue  bonds  of  the  county  to  the 
amount  of  one  million  of  dollars,  to  be  delivered  to  the  said  board, 
for  the  improvement  of  the  river,  harbor  and  bay  of  Mobile,  when- 
ever the  board  required  them,  and  requiring  said  president  and 
commissioners  to  levy  and  cause  to  l)e  collected  such  taxes  as  may 
be  deemed  proper  to  pay  such  bonds,  empowering  said  board  to 
receive  the  bonds  and  apply  them  or  their  proceeds  to  the  im- 
provement of  said  river,  bay  and  harbor,  such  improvement  to  be 
made  in  such  manner  as  the  lx)ard  may  direct,  and  authorizing 
them  to  make  any  rules  and  regulations,  and  to  assess  dues  or  tolls, 
to  be  collected  on  vessels  or  water  crafts,  and  to  do  any  act  they 
might  deem  proper,  "to  effect  the  objects  of  this  act."  Held,  that 
it  must  be  presumed  that  the  act  was  passerl  and  approved  by  and 
with  the  consent  of  the  tax-payers  of  Mobile  county,  made  known 
througi)  their  representatives,  and  it  was  a  valid  and  constitu- 
tional enactment.     Slaughter  v.  Mobile  Co.,  '134. 

6.  Same;  obligation  of  contract  made  by  the  board  beyond  legislative 

power  to  impair. — The  legislature  has  no  more  i>owerto  impair  the 
obligation  of  a  contract  made  pursuant  to  its  authority  than  it  has 
to  imj)air  the  obligation  of  a  contract  made  l)etween  individuals 
under  like  conditions;  and  hence,  work  having  been  done  and  ac- 
cepted under  a  valid  and  binding  contract  made  with  said  board, 
it  was  plared  Iwjvond  legislative  power  to  impair  its  obligation. 
lb.  134. 

See  Taxes,  2. 
CONTEST  OF  EXEMPTIONS.    See  Exemptions. 
CONTRACTS. 

1.  Board  for  the  Iv)pr#vr))ient  of  the  River,  Harbor  and  Bay  of  Mobile; 

contracts  made  by,  bindi)ig  on  Mobile  county. — Contracts  made  by 
the  Board  for  the  Improvement  of  the  River,  Harbor  and  Bay  of 
Mobile,  for  the  j)uri)Ose8  contemplated  by,  and  within  the  scope 
and  limitations  of  the  act  establishing  it,  were  valid  and  binding 
on  the  county  of  Mobile,  imposing  on  it  a  liability  for  their  i)ay- 
ment.     Slaughter  r.  Mobile  County,  134. 

2.  Same;  dbllgation  of  such  contracts  beyond  legislative  power  to  impair. 
The  legislature  has  no  more  power  to  impair  the  obligation  of  a 
contract  niaile  i)ursuant  to  its  authority  than  it  has  to  impair  the 
obligation  of  a  contract  made  between  individuals  under  like  con- 
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ditions ;  and  hence,  work  having  been  done  and  accepted  under  a 
valid  and  binding  contract  made  witli  said  board,  it  was  placed 
beyond  legislative  power  to  impair  its  obligation.     lb.  134. 

Forfeiture  in  contract  for  sale  of  land;  vhen  waived. — Where  a  con- 
tract for  the  sale  of  land  provided  that,  on  failure  of  the  purchaser 
to  pay  an  installment  of  the  purch{\se-money  at  the  time  it  became 
due,  the  contract  should  cease  to  be  one  of  sale,  and  become  a 
lease  for  a  stated  period,  and  the  installment  then  falling  due 
should  be  considered  as  rent,  and  the  purchaser  only  paid  a  part 
of  such  installment  at  the  time  it  became  due,  but  soon  thereafter 
paid  the  Vjalance,  which  was  received  by  the  vendor  without  ob- 
jection, the  vendor,  by  receiving  such  balance,  waived  his  right  to 
claim  the  failure  to  pay  the  instalhnent  at  the  time  it  became  due 
as  a  forfeittire  of  the  contract  of  sale.     Hurst  v.  TJiompson,  158. 

E.recnted  contract,  based  on  illegal  consideration;  when  courts  tvill 
not  interfere. — When  a  contract,  based  on  a  consideration  contrary 
to  law,  immoral,  or  opposed  to  public  policy,  has  been  fully  and 
voluntarily  executed,  and  the  parties  are  in  pari  delicto,  the  courts 
will  not  interfere,  at  the  instance  of  either,  to  disturb  the  rights 
which  the  other  has  acquired.     Hill  v.  Freeman,  200. 

Rule  of  construction. — In  the  construction  or  interpretation  of  all 
contrac'ts,  oral  or  written,  the  object  is  to  ascertain,  and,  if  possible, 
to  effectuate  the  intention  of  the  parties,  so  that  performance  may 
be  enforced  according  to  the  sense  in  which  they  mutually  under- 
stood, it  at  the  time  it  was  made ;  and  it  is  necessary  to  read  and 
examine  the  mode  in  which  the  contract  is  expressed,  to  consider 
the  situation  of  the  parties,  the  subject-matter,  and  the  object  it 
is  intended  to  accomplish,  and  to  take  into  consideration,  and,  if 
possible,  to  give  effect  to  every  word  and  clause.  Mason  v.  Ala. 
Iron  Co.,  270. 

Contract  construed. — The  Alabama  Iron  Company,  owning  a  tract  of 
land  on  which  was  timber  suitable  for  making  charcoal,  and  de- 
siring to  convert  all  available  timber  into  charcoal,  entered  into  a 
written  contract  with  ^I.,  by  which  the  latter  after  undertaking  to 
convert  the  timber  into  cliarcoal,  and  to  deliver  it  to  the  company, 
agreed  to  "commence  delivering  said  coal  as  soon  as  he  can  get 
ready  to  do  so,  by  commencing  work  at  once,  and  pushing  the 
job  as  fast  as  he  can,  and  to  send  six  hundred  bushels  each  and 
every  day  after  commencing  to  send  coal,  Sundays  and  extreme 
rainy  days  only  excepted,  until  all  the  timber  on  said  land  is  made 
into  charcoal  and  sent  in."  And  the  company,  after  promising  to 
pay  four  cents  per  biishel  for  the  charcoal  delivered,  agreed  "to 
pay  as  follows :  As  fast  as  the  work  progresses  in  said  job,  and  the 
charcoal  is  delivered  as  before  specified,  to  furnish  corn  and  sup- 
plies from  their  store  at  Alabama  Furnace,  necessary  to  carry  on 
said  job  of  coaling,  at  their  regular  selling  prices.  And  the  said 
31.  agrees  that  he  and  all  employed  in  said  job  will  get  all  their 
supplies  of  every  kind  from  the  store  of  the  said  Alabama  Iron 
Company,  as  before  mentioned.  The  said. Alabama  Iron  Company 
does  not  agree  to  pay  much,  if  any  money  as  the  job  progresses, 
but  what  money  may  be  cleared  in  said  jol)  by  said  M.  at  the  com- 
pletion of  said  job  will  be  due."  Held,  in  a  suit  by  M.  against 
the  company  for  a  breach  of  the  contrat-t,  that  the  contract  imposed 
on  the  company  the  duty  to  furnish  M.  and  his  employees  with 
corn  and  supplies  necessary  to  carry  on  the  work,  not  only  while 
the  charcof^l  was  being  delivered,  but  while  M.  was  engaged  in 
doing  and  having  done  work  which  was  necessary  and  contem- 
plated to  be  done,  before  there  coidd  be  a  delivery  of  the  coal ; 
and  that  a  refusal  by  the  company  to  so  furnish  corn  and  supplies, 


638  INDEX. 

CO^TRXCTii— Continued. 

not  justified  by  a  default  on  the  part  of  M.,  was  a  breach  of  the 
contract,  giving  to  M.  an  immediate  cause  of  action.     lb.  210. 

7.  When  only  oue  action  }ie»  for  breach  of  contract. — For  the  breach  of 

such  contract  only  one  action  lies,  in  which  the  plaintiff  must  re- 
cover his  entire  damages,  though  the  period  of  performance  has 
not  expired  at  tlie  time  the  action  is  commenced.     7^.  -?70. 

8.  Action  for  breach  of  contract;  measure  of  damages. — The  measure  of 

damages  which  the  plaintiff  is  entitled  to  recover  in  an  action  on 
such  contract,  is  the  profits  which  he  could  have  secured,  if  he  had 
been  permitted  to  perform  the  contract ;  and  hence,  evidence  of 
exjiense  incurred  by  the  plaintiff"  in  building  houses  on  the  land 
for  the  occ\ipancy  cif  himself  and  emj^loyees,  and  in  bringing  the 
employees  to  the  land,  is  inadmissible.     lb.  270. 

9.  Hoxr  comtrued. — Contracts  must  be  construed  with  reference  to  the 

domicil  of  the  contracting  parties,  especially  if  the  domicil  is  the 
recognized  place  of  performance.     Judge,  Adm'r,v.  Wright,  324. 

10.  By  what  law  governed. — As  to  the  nature,  obligation  and  interpreta- 

tion of  a  contract,  the  lex  loci  contractm  governs;  but  as  to  the 
forms,  or  methods,  or  conduct  of  process,  or  remedy  the  lex  fori 
applies.     lb.  ,3?4. 

11.  Liability  of  wife's  statutory  separate  estate  for  articles  of  comfort  and 

support  of  household;  extenas  only  to  domestic  contracts. — The  lia- 
bility of  the  wife's  statutory  sejiarate  estate  for  contracts  for 
articles  of  comfort  and  sujvport  of  the  household,  etc.,  being  stat- 
utory, and  not  arising  from  contract  (Code  of  1876,  §  2711),  does 
not  extend  to  contracts  made  and  performed  in  another  State,  in 
which  the  contracting  parties  are  domiciled.     J  b.  324. 

12.  As  to  specific  i)erformance  of  contracts,  see  Chaxcehy,  42-6. 

13.  As  to  contracts  for  sales  of  personal  property,  see  Sales. 

See  CosirosiTiox  OF  Debts ;  Detinue;  C<»kporations. 

CORPORATIONS. 

1.  Special  act  construed. — Under  the  act  establishing  it,  the  "Board 

f«»r  the  Improvement  of  the  River,  Bay  and  Harbor  of  Mobile" 
were  created  a  body  corporate,  and,  as  such,  made  trustees  to  carry 
into  effect  tlie  jjurposes  of  the  act,  their  duty  and  ri'sponsibility 
being  official  and  fiduciary,  extending  only  to  the  fund,  whidi, 
under  the  act,  they  could  command  and  coerce.  Slaughter  v.  Mo- 
bile County,  134. 

2.  Capital  stock  of  corporations;  statutory  mode  for  inrreasing  must  be 

pursued. — When  a  corporation  ri^lies  upon  a  grant  of  power  from 
the  legislature  to  do  an  act,  it  is  as  nmch  re.stricted  to  the  mode 
prescribed  by  the  statute  for  its  exercise,  as  it  is  to  the  particular 
thing  allowed  to  be  dcme;  and  hence,  if  the  legislature  prescribes 
a  mrwle  for  the  increase  of  its  cajiital  stock,  and  that  mode  is  not 
l)ursued.  the  statute  would  furni.sh  no  authority  for  the  increase, 
and  would  not  impart  to  the  subscriptions  for  such  increased  stock 
and  notes  given  therefor  a  validity  or  obligation  not  otherwise 
attaching  to  them.  (iran(p-rs'  Life  tt  Health  Ins.  Co.  r.  Kam- 
per,  325. 

3.  Corporation  under  general  law;  office  of  declaration. — When  a  cor- 

poration is  sotight  to  be  organized  under  the  general  law,  the 
declaration  which  the  law  re(|uires  to  be  signed  and  recorded  is  an 
acceptance  by  thi;  corporators,  under  the  name  designated,  and 
for  tlie  objects  expres.sed,  of  the  corporate  powers  and  capacity  the 
law  confers,  and  a  statement  of  the  principal  constituents  of  the 
corporation — its  name,  the  objects  for  wliich  it  is  formed,  the 
anuiunl  of  its  capital  stock,  the  names  of  the  stockholders,  and  the 
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quantity  of  interest  each  lias  in  the  capital  stock;  and  if  more  be 
introduced  therein,  it  is  mere  surijlusiiye,  not  addingto,  or  detract- 
ing from  the  force  of  the  declaration.     Ih.  8,'i5. 

4.  Same;  what  coustitutes  the  charter. — Of  every  corporation  formed 
under  the  general  law,  the  law  itself,  and  not  the  declaration  of 
incorporation,  or  the  constitution  and  by-laws  adopted  for  cor- 
porate government,  l)ecome8  the  charter  and  enumerates  the 
powers  which  are  to  be  exercised,  and  the  nature  and  extent  of  the 
corporate  franchises  and  privileges;  and  hence,  the  expression  in 
the  declaration  of  incorporation  of  a  life  insurance  company,  filed 
under  the  general  law,  that  it  was  the  intention  and  privilege  of 
the  company  to  increase  its  capital  stock  and  inimber  of  shares 
whenever  deemed  pro])er  and  expedient,  did  not  authorize  an  in- 
crease of  the  capital  stock  at  the  mere  will  of  the  company,  and  in 
such  mode  as  it  might  elect.     Ih.  3J5. 

o.  Hare  no  implied  pover  to  change  capital  stock. — Corporations  have 
not,  either  at  common  law  or  under  the  statute,  an  implied  power 
to  effect  a  change  in  its  capital  stock,  but  such  change  can  only  be 
effected  by  legislative  sanction.     Ih.  325. 

0.  Life  ijismranre  company  organized  under  general  laiv  in  1S74;  increase 
of  stock  hy,  void. — An  attempt  bv  a  life  insurance  coitipany,  organ- 
ized in  1874  under  the  general  law,  to  increase  its  capital  stock 
beyond  the  limit  fixed  by  its  charter  was  ultra  vires,  and  the  in- 
creased stock  issued  by  the  company  was  therefore  void,  con- 
ferring on  the  holders  no  rights,  and  subjecting  them  to  no 
liabilities.    Ih.  325. 

7.  Snbscription  to  stock  of  corporation  a.  contract;  when  without  consid- 

eration.— A  subscription  for  the  stock  of  a  corporation  is  a  contract, 
and,  like  other  contracts,  must  be  supported  bv  a  consideration. 
The  consideration  upon  which  it  rests  is  the  right  secured  b)^  it 
of  membership  in  the  corporation,  and  the  interests  accruing  from 
membership ;  and  when  these  are  not  secured,  and  can  not  legally 
result  from  the  subscription,  it  is  wanting  in  consideration,  as  are 
notes  or  other  obligations  given  for  its  payment.     Ih.  325. 

8.  ^^'hat  essential  to  creation.     No  particular  words  or  expressions  are 

essential  to  the  creation  of  a  corporation ;  but  it'  the  legislative 
intention  is  manifested  clearly  to  clothe  an  association  of  i)ersons 
with  rights,  ])rivileges  and  powers,  to  be  enjoyed  and  exercised  by 
a  collective  name,  and  for  designated  purposes,  and  in  a  cor- 
porate capacity,  the  association,  by  implication,  is  a  corporation. 
Ih.  325. 

9.  Extraterritorial  existence  and  powers. — A  corporation  can  have  no 

legal  existence  beyond  the  territorial  boundaries  of  the  sovereignty 
by  which  it  is  created,  and  it  can  transact  business  within  the 
scope  of  its  powers  in  other  sovereignties  only  upon  such  terms 
and  conditions  as  such  sovereignties  may  provide ;  and  whether 
onlj-  terms  and  conditions  are  i)rescribed,  upon  which  a  foreign 
corporation  is  permitted  to  exercise  its  powers,  whether  there  is 
concurrent  action  of  two  or  more  States  in  the  creation  of  a  single 
corporation,  or  whether  a  domestic  corporation  is  created,  is  a 
question  of  legislative  intent.  lb.  325. 
10.  When  special  act  creates  a  corporatioii,  and  not  merely  confers  on  a 
foreign  corporation  a  license  to  transact  business. — The  Grangers' 
Life  and  Health  Insurance  Company  having  been  incorporated  in 
this  State,  the  legislature  of  the  State  of  Mississippi  afterwards 
passed  an  act,  entitled  "An  act  to  authorize  the  Grangers'  Life 
and  Health  Insurance  Company  to  create  and  establish  branch 
departments  in  this  State."  and  providing  that  said  company, 
"incorporated  by,  and  un<ler  the  laws  of  the  State  of  Alabama,  be 
and  the  same  is  "hereby  authorized  and  empowered  to  create  and 
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establish  in  this  State  one  or  more  branch  departments  thereof, 
whenever  there  shall  be  subscribed  to,  and  paid  into  said  com- 
pany, or  secured  to  the  satisfaction  of  the  president  and  general 
board  of  directors  thereof,  one  hundred  thousand  dollars  as  capital 
stock  for  such  branch  department,  so  created  and  established,  the 
said  stock  to  be  subscribed  for,  and  owned  by,  and  the  directors 
of  any  such  branch  department  to  be,  citizens  of  the  State  of  Mis- 
sissippi ;"  and  further  providing  that  whenever  any  such  depart- 
ment or  departments  shall  be  created  and  established,  the  said 
company  "shall  be  regarded  as  a  home  company,  and  shall  be 
entitled  to,  and  may  exercise  and  enjoy  all  the  rights,  privileges, 
immunities  and  exemptions  of  life  insurance  companies  incor- 
porated by  the  laws  of  the  State  of  Mississippi ;"  and  making  it  the 
duty  of  the  Auditor  of  said  State,  on  the  creation  and  establish- 
ment of  any  such  branch  department,  to  give  to  the  officers  or 
agents  of  said  company  a  certificate  "stating  the  same,  and  author- 
izing it  to  do  l)usines8  as  a  domestic  life  insurance  company  of  Mis- 
sissippi."    Held, 

(a)  That  the  efTect  of  this  act  was  not  merely  to  license,  or  to 
enable  the  corporation  formed  in  this  State  to  transact  business 
and  exercise  its  powers  in  Mississippi,  but  to  create  a  corporation 
having  the  same  name,  and  like  franchises  as  the  corporation 
formed  in  this  State. 

(b)  That  while  there  may  have  been  a  purpose,  that  of  the 
domestic  corporation  thus  formed  the  corporation  of  this  State 
should  be  a  constituent,  and  that  some  undefined  relations  should 
exist  between  the  two  corporations,  this  purpose  did  not  change 
the  scope,  operation  and  effect  of  the  act ;  but  that  the  two  cor- 
porations were  distinct  legal  entities,  and  the  act  of  incorporation 
of  each  was  confined  to  tne  territorial  limits  of  the  sovereignty 
from  which  it  proceeded.     lb.  325. 

See  Chancery,  1,  74. 
COURT,  PROBATE. 

1.  "When  order  for  sale  of  decedent's  lands  void.     See  Robertson  v. 

Bradford,  IIG. 

2.  Conclusiveness  of  recitals  in  decree  on  collateral  attack.    See  Ma»- 

sey  r.  Smith,  173. 

3.  Presumption  in  favor  of  grant  of  administration  de  bonis  non.     See 

Morgan  v.  Casey,  Adm'r,  222. 

4.  When  court  has  no  authority  to  decree  sale  of  widow's  dower.     See 

Jenks  v.  TerreU,  Adm'r,  238. 

5.  Proper  practice  on  settlement  of  insolvent  estate,  when  contesting 

creditor  appeals.     See  Clark,  Adm'r,  r.  Guard,  4^6. 

6.  Decree  ordering  conveyance  to  be  made  to  sub-purchaser  of  lands 

at  administrator's  sale,  coram  nonjudice.     Pruilt  v.  Holly,  369. 

CRIMINAL  LAW. 

I.    Agent.  .See  Agency,  10,  11. 

II.    Appeal. 

1.  Appeal  in  criminal  cases;  cfin  not  be  prosecuted  by  an  escaped  pris- 
oner.— An  escaped  prisoner,  who  has  been  convicted  of  crime,  can 
not  be  permitted  to  prosecute  an  appeal  in  this  court  to  reverse 
the  judgment  of  conviction,  until  he  submits  himself  again  to  the 
custody  of  the  law,  and  to  the  jurisdiction  of  the  court.  (Over- 
ruling Parsons  v.  State,  22  Ala.  50.)      Warwick  v.  Slate,  ISO. 
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2.  Same;  when  motion  to  dismiss  icill  be  granted. — Hence,  in  this  case, 

an  appeal  from  a  conviction  of  murder,  it  being  .shown  to  the  sat- 
isfaction of  the  court,  that  the  prisoner  had  escaped  from  the 
custody  of  his  jailer,  and  was  a  fugitive  from  justice,  it  was  ordered, 
on  motion  of  the  Attorney-General,  that  the  appeal  should  be  dis- 
missed, unless  it  is  made  to  appear,  on  the  regular  call  of  the 
docket  of  the  Division  from  which  the  appeal  was  taken,  at  the 
next  term  of  this  court,  that  the  prisoner  had  submitted  himself 
to  the  jurisdiction  of  this  court,  by  returning  to  the  custody  of  the 
proper  officer  of  the  law.     76.  186. 

3.  Same;  evidence   in   support  of   motion  to  dismiss. — The  motion  to 

dismiss  the  appeal  in  such  case  may  be  granted  on  affidavits 
showing  that  the  prisoner  liad  escaped  from  custody,  and  was  a 
fugitive  from  justice,  without  previous  notice  to  the  appellant  or 
his  counsel.    lb.  186. 

See  Error  .\nd  Appeal. 

III.     Assault  and  Battery. 

4.  What  is  a  fatal  variance. — "Where  an  indictment  charges  an  assault 

and  battery  "with  a  weapon,  to-wit,  a  gun,"  and  the  evidence 
shows  that  the  offense  wa.s  committed  without  a  weapon,  as  with 
the  hand  or  fist,  this  is  a  fatal  variance.     Walker  v.  State,  17. 

5.  Warrant  of  arrest;  when  sufficient. — A  warrant  of  arrest  issued  by 

a  justice  of  the  peace  for  an  assault  and  battery,  which  is  signed 
by  the  justice  with  his  name  and  the  initials  of  his  office,  is  directed 
"to  any  constable  of  the  county,"  states  the  county  in  which  "it 
was  issued,  the  defendant's  name,  and  the  offense  charged  by  its 
general  designation,  conforms  substantially  to  the  requirements  of 
the  statute  (Code  of  1876,  §^  4651-2),  and  constitutes  on  its  face  a 
legal  warrant.     Johnson  v.  State,  21. 

6.  Same. — The  omission  from  such  a  warrant  of  the  pronoun  me  after 

the  word  "before,"  in  stating  before  whom  the  complaint  was 
made,  is  a  mere  clerical  misprision,  and  does  not  vitiate  the  war- 
rant,    lb.  21. 

IV.  •  Bastardy.     See  that  title. 

V.     Burglary. 

7.  Burglary  by  breaking  into  and  entering  a  railroad  car;  ownership  of 

car  must  be  alleged. — Under  section  4344  of  the  Code  of  1876,  de- 
claring that  the  breaking  and  entrj'  into  a  railroad  car,  in  which 
goods,  merchandise,  or  other  valuable  thing  is  kept  for  use,  or 
transportation  as  freight,  with  the  intent  to  steal,  or  to  commit  a 
felony,  is  burglary,  it  is  essential  that  the  indictment  should  allege 
the  ownership  of  the  car.     Johnson  r.  State,  483. 

8.  Same;  avermvit  of  ownership. — Where,  at  the  time  of  the  breaking 

and  entry,  the  car  was  the  property  of  one  railroad  company,  the 
ownership  is  properly  laid  in  that  company,  although  another  rail- 
road company  may  have  had  the  possession  and  use  of  it.     Jb.  4^3. 

9.  Same;   when  incorporation  of  railroad   company   must    be  proved. 

Where,  in  such  case,  the  ownership  is  laid  \n  a  railroad  company, 
averred  to  be  a  corporation,  the-  fact  of  incor})oration  must  be 
shown  ;  and  when  that  is  derived  /rom  a  sttitute  of  which  the  courts 
do  not  take  judicial  knowledge,  the  statute  must  be  produced. 
lb.  4S3. 

VI.    Change  of  Venue. 

10.  Refusal  of  application  for ,  can  not  be  reviewed  on  appeal. — An  order 
41 
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of  the  primary  court  refusing  an  application  for  a  change  of  venue, 
in  a  criminal  case,  can  not  be  reviewed  by  this  courton  appeal  or 
writ  of  error.     Posey  v.  State,  490. 

VII.     Distilling. 

11.  Engaging  in  business  of. — Where  a  defendant,  indicted  for  engaging" 

in  or  carrying  on  the  business  of  distilling  spirituous  liquors  with- 
out a  license,  was  seen  "three  or  four  or  live  times"  engaged  in 
distilling  rum,  this  was  sufficiently  frequent  to  authorize  the  jury 
to  infer  that  the  defendant  engaged  in  or  carried  on  the  business  of 
distilling.     Grant  v.  State,  13. 

12.  Same. — That  the  appliances  used  by  the  defendant  in  distilling  were 

unscientific,  and  ill  adapted  tfrthe  purpo.se,  is  not  material,  except 
as  illustrative  of  a  strojiger  or  weaker  i)robability  of  an  illegal 
intent — an  intent  of  making  a  livelihood  or  of  reaping  a  profit. 
lb:  13. 

13.  Same. — The  distillation  of  rum  from  the  refuse  syrup  obtained  from 

boiling  sugar  cane  does  not  constitute  an  exception  to  the  statutory 
prohibition.     lb.  13. 

VIII.     Evidence. 

14.  Oral  ti'Mirnony;  credibility  of,  to  be  determined  bij  the  jury. — Tlie  law 

does  not  require  that  any  mere  oral  testimony  shall  be  believed ; 
but  of  all  such,  whether  given  for  or  against  the  accused,  the  jury 
or  other  tribunal,  charged  >v'ith  the  ascertainment  of  the  facts,  are 
the  sole  judges.     Ex  parte  Warrick,  57. 

15.  Sufficiency  of  proof  in  criminal  case. — While  the  law  requires  that 

the  guilt  of  the  accused  in  criminal  cases  should  be  fully  proved, 
that  it  shouM  be  established  beyond  a  reasonable  doubt,  it  does 
not  require  that  each  fact  which  ma\'  aid  the  jury  in  rejuihing  the 
conclusion  of  guilt  should  be  clearly  proved ;  it  is  sulficient  if, 
upon  the  whole  evidence,  the  jury  are  able  to  pronounce  that  the 
defendant's  guilt  is  proved  to  a  moral  certainty.     Miny  r.  State,  1. 

16.  Declaration  by  defendant;  taken  admissible  for  him. — On  the  trial  of 

a  defendant  indicted  for  the  murder  of  his  wife,  a  declaration 
made  by  him  prior  to  the  killing,  and  not  constituting  a  part  of 
the  res  gestir,  as  to  an  improi)er  intimacy  between  another  man 
and  the  deceased  wife,  is  not  admissible  "as  evidence  in  his  favor. 
Shelton  V.  State,  5. 

17.  Larceny;  admissibility  of  defendant's  declarations. — On  the  trial  of  a 

defendant  indicted  for  hirceny,  declarations  made  by  him  wiiile  in 
possession  f)f  the  property  alleged  to  have  been  stolen,  explanatory 
of  his  i)os8ession,  are  admissible  for  him  as  a  part  of  the  res  gestir; 
but  the  declarations  uiade  by  him  respecting  the  source  of  his 
title,  or  the  contract  under  which  he  claimed  to  have  acquired  pos- 
session, are  inadmissible.     Allen  v.  State,  23. 

18.  Testimony  of  ititness  before  committing  magistrate;  admissibility  of. 

Whether  ti)e  absence  of  a  witness  from  tlie  State,  either  perma- 
nent or  temporary,  not  induced  by  the  act  of  the  defendant,  will, 
in  a  <;riminal  case,  authorize  the  introduction  of  evidence  of  the 
testimony  given  by  him  on  a  former  trial,  or  on  a  j)reliniinary  ex- 
amination before  a  committing  nuigistrate,  against  the  defendant, 
is  not  tlecided ;  but  testimony  of  this  character  being  admitted 
with  great  caution,  only  from  necessity,  ami  to  prevent  a  failure  of 
justice,  the  necessity  therefor,  whether  arising  from  <leath,  insanity, 
or  other  cause  rendering  impracticable  the  production  and  exami- 
nation of  the  witness,  ought  to  be  dearlv  shown.  Harris  r.  State, 
495. 
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19.  Same;  when  inadminKible. — Proof,  on  the  trial  of  a  criminal  case,  of 

the  disappearance  of  an  absent  witness  from  the  jdace  at  which 
she  resided  at  the  time  of  the  preliminary  examination  before  a 
committing  magistrate,  and  of  declarations,  made  by  her  before 
her  disappearance,  of  an  intention  to  go  to  Georgia  with  a  partic- 
ular i^erson,  witii  whom  she  did  not  go,  does  not  make  out  a  case 
whicli  authorizes  the  introduction  of  evidence  of  her  testimony  on 
the  preliminary  examination.     Ih.  4^5. 

20.  Same;  hov  proved. — It  is  the  duty  of  a  committing  magistrate  to 

reduce  to  writing  the  testimony  of  witnesses  examined  before  him 
on  a  preliminary  examination,  and  if  he  observes  this  duty,  the 
writing  is  the  best  evidence,  and  must  be  produced,  or  its  absence 
accounted  for;  but  if  he  neglect  the  duty,  the  testimony  given 
may  l)e  proved,  when  a  necessity  therefor  is  shown,  by  any  wit- 
ness who  heard  and  remembers  it  substantially.     Ih.  4^5. 

21.  When  declaratlon><   of  witness  inadmissible. — The  declaration  of  a 

person  found  in  possession  of  stolen  property,  and  arrested  for  the 
larceny  thereof,  made  after  the  arrest,  and  after  he  had  parted 
with  the  possession,  that  he  received  it  from  the  defendant,  is  not 
admissible  against  the  defendant  for  any  purpose.     Ih.  ^&.5. 

22.  Motive  for  commissio^i  of  crime;  2}rosecntion  not  required  to  prove. 

The  presence  of  a  motive  for  the  commission  of  the  offense 
charged,  while  alwa3's  a  legitimate  subject  of  inquirj',  is  not  indis- 
pensable to  a  couN-iction,  or  an  element  of  the  burden  of  proof 
.which  the  law  devolves  upon  the  prosecution,  whether  the  agency 
or  connection  of  the  accused  is  manifested  by  direct  and  positive 
evidence,  or  only  by  circumstantial  evidence  ;  the  criminal  act  an(i 
the  connection  of  the  accused  wjth  it  being  proved  beyond  a  rea- 
sonable doubt,  the  act  itself  furnishes  the  evidence,  that  to  its 
perpetration  there  was  some  cause  or  influence  moving  the  mind. 
Clifton  V.  State,  478. 

See  sub-titles,  Homicide,  Seductiox,  Trespass  after  Warning, 
and  Placing  Obstrtctions  on  Railroad. 

IX.     Extradition.     See  that  title. 

X.     Failure  ok  Circuit  Clerk  to  perform  Official  Duty. 

23.  Failure  to  issue  e.recution,  not  indictable. — Section  3380  of  the  Code 

providing  a  penalty  against  the  clerk  of  a  circuit  court,  who  fails 
to  issue  execution  as  prescribed  by  section  3181  of  the  Code,  such 
dereliction  of  duty  is  not  indictable  under  the  jirovisions  of  sec- 
tion 4150  of  the  Code,  making  it  a  misdemeanor  for  that  officer  to 
fail  "to  perform  any  duty  imposed  on  him,  for  the  failure  to  perform 
which  no  other  i)enalty  is  provided."     Chapman  r.  State,  20. 

XI.     Fine  and  Forfeiture  Fund.     See  that  title. 

XII.     Homicide. 

24.  Presumption  of  malice  from  use  of  deadly  weapon. — Where  a  homi- 

cide is  committed  with  a  deadly  weapon,  the  onus  is  cast  on  the 
defendant  to  repel  by  proof  the  inference  of  ntalice  the  law  raises, 
unless  the  testimony  which  proves  the  killing,  proves  also  the  jus- 
tification or  extenuation.     Ex  parte  WaiTick,  57. 

25.  lM\en  murder  and  when  manslaughter. — If  a  homicide  is  perpetrated 

pursuant  to  a  previously  formed  design,  or  in  revenge  of  a  prexnous 
wrong,  real  or  supposed,  it  is  murder  in  an  aggravated  form  ;  but 
if  the  fatal  blow  is  struck  without  a  previously  formed  design,  and, 
immediately  preceding  it,  the  deceased  "grabl>ed  at"  the  accused 
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and  "started  to  strike  him,"  the  homicide  would  not  rise  above 
voluntary  manslaughter.    lb.  57. 

26.  When  doctrine  of  srlf-defense  not  applicable. — The  doctrine  of  self- 

defense  is  not  available  in  a  case  of  homicide,  where  the  defendant 
himself  was  the  ajjgressor,  or  was  not  reasonably  free  from  fault  in 
bringing  on  the  difficulty  ;  nor  can  it  be  invoked  unless  the  evi-  • 
dence  tends  to  show  that  the  defendant  was,  or  appeared  to  be  sa 
menaced,  at  the  time,  by  some  overt  act  on  the  part  of  the  assail- 
ant, as  to  create  in  his  mind  a  reasonable  apprehension  of  danger 
to  his  life,  or  of  the  infliction  upon  him  of  some  grievous  bodily 
harm,  and  that  there  was  no  other  reasonable  mode  of  effecting  his 
escape  from  such  impending  danger.     Wills  v.  State,  362. 

27.  Malice;  when  charge  rei/uested  by  defendant  properly  refused. — Where, 

on  the  trial  of  a  defendant  indicted  for  the  murder  of  his  wife,  the 
evidence  connecting  him  with  the  crime  being  entirely  circum- 
stantial, and  showing,  among  other  things,  that  eighteen  months 
before  the  killing,  there  had  been  a  separation  between  the  defend- 
ant and  his  wife,  and  he  had  declared  that  "he  did  not  like  her," 
and  "would  not  live  with  her,"  it  was  shown  on  behalf  of  the  de- 
fendant that,  a  short  time  before  the  killing,  he  and  his  wife  re- 
sumed their  marital  relations,  and  were  living  together  at  the  time 
of  the  killing, — held,  that  a  charge  requested  by  the  defendant,  as- 
serting that  if  the  jury  believed  from  the  evidence  that,  after  such 
•  separation  and  declarations,  they  "became  reconciled  and  were 
living  together,  then  the  law  presumes  there  was  no  malice  or  ill- 
will  l)etween  them  at  the  time  of  the  killing,  from  the  fact  of  such 
separation  and  such  statement  by  defendant,  and  the  State  can 
not  rely  on  this  fact  and  statement  to  show  a  motive  for  defendant 
to  kill  his  wife,  if  he  did  kill  her,"  was  properly  refused.  Whar- 
ton V.  State,  366. 

28.  Same;  vhen  charge  on  sufficiency  of  circumstantial  evidence,  requested 

by  defendant,  properly  refused. — It  was  further  held,  in  such  case, 
that  a  charge,  requested  by  the  defendant,  was  properly  refused, 
which  embodied  an  instruction  to  the  jury  that  "although  the  cir- 
cumstances in  this  case  may  be  strong  enough  to  prove,  beyond  all 
reasonable  doubt,  every  link  save  one  in  the  chain  of  circumstances 
necessary  to  show  the  guilt  of  the  defendant,  yet,  if  the  jury  have 
any  reasonable  doubt  about  the  truth  of  this  one  link  or  circum- 
stance," they  must  give  the  defendant  the  benefit  of  it,  and  acquit 
bim.    lb.  366. 

See  Sub-title  Evidence.  14. 
XIII.     Indictment.     See  Sub-titles,  Burglary  and  Prohibition. 
XIV.    Jurors  .xnd  Jury.    See  Sub-title,  Trial  and  Incidents. 
XV.    Larceny. 

29.  Intent  in  larceny;  when  a  question  for  the  court. — In  lar(;eny,  in  all 

cases  which  are  free  from  doubt,  and  in  which  tiiere  is  no  conflict 
in  the  evidence,  the  question  of  intent  may  be  determined  by  the 
court.  {McMnllen  v.  The  State,  53  Ala.  551,  overruled  on  this 
I>oint.)     Henry  Johnson  v.  State,  f>2H. 

30.  Same;  when  a  question  for  the  jury. — If,  hf)wever,  the  facts  are  dis- 

puted, and  the  inference  to  be  drawn  is  not  clear,  tlie  <|ue8tion  of 
mtent  should  be  left  to  the  determination  of  the  jury.     ///.  <523. 

31.  Same;  effect  of  an  open  taking. — The  ])rinciple  adhered  to  and  sus- 

tained, that  "if  a  man  takes  away  tiie  goods  of  another  openlv  be- 
fore liim  or  other  persons;  otherwise  than  by  apparent  robbery, 
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this  carries  with  it  an  evidence  only  of  a  trespass,  because  done 
openly  in  the  presence  of  the  owner,  or  of  other  persons  who  are 
known  to  the  owner."     lb.  523. 

32.  WJiat  doe-t  not  conntitnle. — In  a  prosecution  for  petit  larceny,  the  un- 

disputed facts  were,  that  the  prosecutor's  fatlier,  having  employed 
the  defendant  as  a  day-laborer  on  a  farm,  and  owing  him  a  sinall 
sum  for  his  services,  gave  him  an  order  therefor  on  a  merchant, 
which,  on  ))resentation,  the  merchant  refused  to  pay,  on  the  ground 
that  he  owe<l  the  drawer  nothing,  and  the  order  was  drawn  with- 
out his  authority ;  that  at  the  time  the  order  was  presented,  the 
prosecutor  was  m  the  merchant's  store,  and  had  purchased  from 
him  some  articles,  of  less  value  than  the  amount  due  the  defend- 
ant, wliich  he  had  placed  on  a  counter  in  the  store ;  that  when  pay- 
ment of  the  order  was  refused,  the  defendant  insisted  that  the 
prosecutor,  who  also  was  working  on  his  fatlier's  farm,  should  pay 
him ;  that  the  prosecutor  refused  to  do  this,  with  an  oath,  and 
walked  ofl',  leaving  the  articles  purchased  on  the  counter,  and 
ordering  the  defendant  and  a  brother  of  the  jirosecutor  to  take 
them  to  his  house ;  and  that  then  the  defendant,  in  the  presence 
of  the  prosecutor's  l)rother  and  several  others,  ojjenly  i)icked  up 
the  articles  wliich  the  pro.«ecutor  had  left  on  the  counter,  and 
walked  off  with  them,  remarking  that  he  did  not  believe  he  would 
ever  get  his  pay,  and  that  he  would  take  the  goods,  and  save  that 
much.  Held,  that  these  facts  did  not  constitute  larceny  ;  and  that 
the  court  erred  in  refusing  to  cliarge  the  jury,  at  the  defendant's 
written  request,  that  if  they  Ijelieved  the  evidence,  they  must  ac- 
quit him.     Ih.  523. 

See  Sub-title,  Evidence,  15,  19. 

XVI.     Pardon.     See  that  title. 

XVII.     Placing  OasTRrcTioxs  on  Kailuoad. 

33.  Section  4^39  of  Code  construed;  character  of  offenses  thereby  created. 

Section  4230  of  the  Code  of  1876,  declaring  that  "any  person  who 
wantonly  or  maliciously  injures  any  railroad  in  this  State,  which  is 
in  use  for  the  transportation  of  passengers  or  merchandise,  or 
places  any  obstruction  or  impediment  thereon,  or  salts  stock 
thereon,  must,  on  conviction,  be  fined  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars,  and,  at  the  discretion  of  the 
court  trying  the  causi%  may  also  be  imprisoned  in  the  county  jail, 
or  sentenced  to  hard  labor  for  the  county  for  not  more  than  six 
months,  or  may  be  imprisoned  in  the  penitentiary  for  not  more 
than  ten  years,"  does  not  create  or  declare  an  offense  of  different, 
distinct  degrees,  but  three  several  offenses,  all  of  the  same  nature, 
of  the  same  grade,  and  subject  to  like  punishment.  Clifton  v. 
State,  473. 

Si.  Same;  offenses  created  tlierebif  felonies. — It  is  the  capacity  of  an  of- 
fense to  be  punished  by  confinement  in  the  penitentiary-,  and  not 
that  such  punishment  of  necessity  follows  conviction,  that  dis- 
tinguishes crime,  and  separates  felonies  from  misdemeanors,  in 
this  State ;  and  hence,  the  ofienses  created  by  said  statute  (Code 
0^1870,  §  4235)),  falling  precisely  within  the  detinilion  of  a  felony 
given  by  the  statute — a  public  offense  which  may  (not  must)  be 
punished  by  confinement  in  the  penitentiary  (Code  of  1870,  ^  4095), 
are  felonies,  although,  under  the  statute,  persons  convicted  thereof 
may  be  fined,  im|)risoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county.     lb.  473. 

•35.  Same;  character  of  of  en  se  not  changed  by  verdict  imposing  a  fine. — In 
such  case,  the  imposition,  or  the  omission  of  the  fine  by  the  jury. 
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on  conviction,  can  not  affect  the  character  of  the  verdict,  which 
must  respond  to  the  indictment ;  and  hence,  on  a  general  verdict 
of  "guilty  as  charged  in  the  indictment,"  imposing  a  fine  of  $100, 
it  is  not  error  for  the  court,  without  rendering  judgment  for  the 
fine,  to  sentence  the  defendant  to  confinement  in  the  penitentiary 
for  the  term  of  three  years.     lb.  47S. 

36.  Same;  ichellier  imprisonment  in  penitentiary  exclusice  of  other  punish- 

ment, ijiuvre. — Whether  the  statute  (Code  of  1876,  ^  4289)  intends 
that  confinement  in  the  penitentiary,  when  imposed  by  the  court, 
shall  be  the  only  pimisliment  which  shall  follow  convicdon,  where 
the  jury  impose  a  fine,  is  a  question  not  raised  by  the  record,  and 
is  not  considered.     I  h.  47S. 

37.  Conviction  under  statute  for  placi)U)  obstructions  on  railroad  does  not 

render  witness  incompetent. — The  offense  of  wantonly  or  maliciously 
injuring  a  railroad,  or  of  placing  any  obstruction  or  impediment 
thereon  (Code  of  1876,  §4239),  not  being- a  common  law  felony, 
and  not  having  the  elements  of  the  crimen  falsi,  on  the  trial  of  a 
defendant  indicted  therefor,  a  witness'  complicity  with,  and  con- 
viction of  the  same  offense  does  not  render  him  incompetent,  but 
merely  affects  his  credibility.     lb.  473. 

38.  Specific  intent  to  injure  not  necessary. — To  make  complete  the  offense 

of  wantonly  or  maliciously  injuring  a  railroad,  or  of  placing  an 
obstruction  or  impediment  thereon,  hs  defined  by  section  4239  of 
the  Code  of  1876,  a  specific  intent  to  injure  the  railroad,  or  that  the 
cars  or  trains  running  upon  it  should  be  thrown  from  the  track,  is 
not  necessary;  but  if  the  acts  denounced  by  the  statute,  or  either 
of  them,  should  be  done  intentionally,  the  criminal  intent,  the  in- 
tent to  do  a  wrongful,  unlawful  act,  exists,  and  the  off'ense  is  com- 
plete,    lb.  473. 

39.  When  proof   of   ownership  of  railroad  not  necessary. — When   an 

indictment  under  said  statute  (Code  of  1876,  §  4239)  does  not  aver 
the  ownership  of  the  road,  but  designates  it  as  a  railroad  in  use  for 
the  transportation  of  passengers  or  merchandise,  known  as  the 
"Alabama  Great  Southern  Railroad,"  proof  of  ownership  is  not 
necessary ;  but  the  averments  of  the  indictment  are  satisfied  by 
evidence  that  it  was  known  as  the  "Aiaban)a  Great  Southern  Rail- 
road," and  was  in  use  for  the  transportation  of  passengers  or 
merchandise.     lb.  473. 

XVIII.     Pruhihition. 

40.  Local  prohibition  law  constrtied;  what  art  not  prohibited. — Under  the 

provisions  of  the  statute,  approved  February  26th,  18S1  (Pamph. 
Acts',  1880-1,  p.  171),  making  it  unlawful  for  any  p.TSon  "to  make, 
sell,  or  otherwise  dispose  of  any  sj)irituotis  or  nudt  li(|Uors,  or 
other  intoxicating  drinks,"  within  thecounties  of  Dale  and  Henry, 
in  this  Sta'e,  a  conviction  can  not  be  had  on  proof  that  the  de- 
fendant, at  his  own  residence,  in  one  of  the  counties  named  in  the 
statute,  gave  to  another  two  or  more  drinks  of  spirituous  liquors. 
Reynolds  v.  State,  3. 

41.  Saine;  indiHinent  for  violation  of. — While,  under  the  act  of  February 

23rd,  1881,  prohibiting  the  sale  or  oth'M-  disposition  of  sjiirituons, 
vinous  or  malt  litjnors  in  Monnw  and  other  counties  (l'am|)ji,  Acts, 
1880-1,  p.  169),  a  single  unauthorized  sule  is  made  a  misdemeanor, 
vet.  a  conviction  may  be  had  for  a  violation  of  the  act,  under  an 
indictment  charging  the  defendant  with  beirig  engaged  in,  or  car- 
rying on  the  business  of  selling  such  liquors  "without  a  license 
aiul  contrary  to  law,"  if  the  averments  are  sustained  by  the  proof. 
McCreary  v.  State,  480. 

42.  Local  statute  prohibiting  gift,  sale  or  other  disposition  of  liquors  con- 
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strued. — Where  a  statute  makes  it  unlawful  "to  sell,  give  away,  or 
otherwise  dispose  of"  designated  liquors,  the  words,  "or  other- 
wise dispose  of,"  following  the  more  specific  or  particular  words, 
"sell  or  give  away,"  must  be  construed,  a  larger  legislative  inten- 
tion not  being  clearly  expressed,  as  extending  only  to  a  disposition 
eJHsdern  geueriM  with  a  sale  or  gift;  Ihey  can  not  be  extended  to 
any  an<l  everv  act  which  may  be  said  to  be  a  disposition.  Amos 
V.  Stale,  49S.  ' 

43.  Same. — Hence,  where  the  liquor  a  defendant  indicted  under  such 

statute  is  charged  with  having  disposed  of,  was  the  property  of 
the  person  to  whom  it  was  delivered,  it  having  been  bought  for 
him  by  the  defendant's  father  as  an  agent  merely,  and  the  latter, 
as  such  agent,  having  the  custody  of  it,  and  the  defendant  had  no 
connection  with  it,  and  did  no  other  act  than,  on  the  request  of 
the  owner,  to  deliver  to  him  a  part  of  it,  because  it  w'as  not  conve- 
nient for  the  owner  to  take  away  the  whole,  this  is  not  such  a  dis- 
position of  tl'.e  liquor  as  rendered  the  defendant  guilty  of  a  violation 
of  the  statute.     lb.  498. 

44.  Same. — If,  however,  the  real  transaction  was  a  sale  by  the  defend- 

ant's father  to  tiie  party  to  whom  it  was  delivered,  the  inti;oduction 
of  the  latter's  name  as  purchaser  being  a  mere  device,  and,  to 
consummate  the  sale,  and  acting  tor  his  father,  the  defendant  made 
delivery  of  the  liquor,  then  he  would  be  guilty  of  a  violation  of  the 
statute.     lb.  498.    . 

See  Constitutional  Law  ,3,  4. 

XIX.     Revenue,    Violations  of. 

45.  When  one  license  sufficient. — Only  one  license  is  required  «f  a  person 

engaged  in  retailing  vinous,  spirituous  and  malt  liquors,  who 
occupies,  and  carries  on  his  business  in  two  adjoining  rooms 
connected  with  each  other  by  an  open  entrance  or  archway  cut  in 
the  partition  wall,  in  each  of  which  is  a  bar,  one  of  the  rooms  be- 
ing used  for  white  persons  and  the  other  for  negroes,  and  both 
rooms  constituting  but  one  establishment,  and  being  under  one 
and  the  same  management      Hochstadler  i\  State,  24. 

46.  Section  4^74  of  Code  construed;  what  constitutes  engaging  in  or  carry- 

ing on  a  business. — To  "engage  in  or  carry  on  any  business," 
within  the  meaning  of  section  4274  of  the  Code  of  1876,  making  it 
a  misdemeanor  to  engage  in  or  carry  on  any  business  for  which 
a  license  is  required,  without  having  first  taken  out  such  license,  is 
to  pursue  such  business  for  a  profit,  or  as  a  means  of  livelihood. 
Whether  it  is  one's  sole  business,  or  is  merely  auxiliary  to  some 
other  vocation,  is  entirely  immaterial,  the  important  inquiry  being 
the  intent  of  the  party,  which  is  generally,  under  proper  instruc- 
tions from  the  court,  a  question  for  the  determination  of  the  jury. 
(rrant  v.  State,  IS. 

XX.     Seduction. 

47.  Birth  of  child  as  evidence  of  guilt. — On  the  trial  of  a  defendant  in- 

dicted for  seduction,  the  fact  that  the  prosecutri.x  liad  given  birth 
to  a  child  being  evidence  of  cohabitation,  a  material  ingredient  of 
the  ofiense,  a  charge,  given  at  the  instance  of  the  prosecution,  in- 
structing the  jury  that  they  might  consider  that  fjict,  if  proved,  in 
connettion  with  the  other  evidence,  in  determining  whether  the 
defendant  had  had  sexual  intercourse  with  the  prosecutrix  is  free 
from  error.  While  it  did  not  tend  to  connect  the  defendant  with 
the  offense,  it  did  tend  to  prove  the  factum  of  sexual  intercourse. 
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one  of  the  material  facts  in  controversy  ;  and  properly  understood, 
this  is  what  the  <'harge  asserts.     Cunningham  v.  State,  51. 

48.  Corroboration  of  prosecutrix. — Under  the  statute  making  the  seduc- 

tion of  an  unmarried  wcman  under  a  promise  of  marriage,  etc.,  a 
felony,  and  declaring  that  no  conviction  shall  be  had  on  the  "un- 
corroborated testimony  of  the  female  upon  whom  the  seduction  is 
charged,"  it  is  not  necessarj'  that  every  fact  testified  to  by  the 
woman  should  also  be  testified  to  by  some  other  witness,  but  all 
the  requirements  of  the  statute  are  met,  when  the  corroboration  is 
of  some  matter  mateiial  to  the  guilt  of  the  accused,  of  some  matter 
not  merely  formal,  indifferent  or  harmless  in  its  nature,  theefTect 
of  which  is  to  convince  the  jury  that  the  corroborated  witness  has 
sworn  truly ;  and  if,  under  this  rule,  the  jury  are  convinced  of  the 
defendant's  guilt  beyond  a  reasonable  doubt,  they  are  authorized 
and  required  to  convict.     lb.  51. 

49.  Same. — Hence,  on  the  trial  of  a  defendant  indicted  for  seduction 

under  the  statute,  the  prosecutrix  having  testified  to  her  seduction 
by  the  defendant  under  a  promise  of  marriage,  and  she  being 
corroborated  as  to  the  promit-e  of  marriage,  a  charge,  given  at  the 
re<juest  of  the  prosecuting  attornej',  when  construed  in  reference 
to  the  evidence,  is  free  from  error,  which  instructs?  the  jury,  that 
"the  corroboration  mentioned  in  the  statute  does  nut  mean  that 
every  fact  testified  to  by  the  woman  should  be  testified  to  by  some 
other  M'itiiess,  but  only  that  some  other  witness  shall  testify  to 
facts  and  circumstances  that  convince  yon  of  the  truth  of  the 
woman's  testimony  beyond  reasonable  doubt."     lb.  51. 

50.  When  indictment  sufficient. — An  indictment  for  seduction  under  the 

statute  (Code  of  1876,  §  4188,  Pamph.  Acts,  1880-81,  p.  48),  charg- 
ing, in  the  language  of  the  statute,  that  the  defendant,  "by  means 
of  temptations,  deceptions,  arts,  flattery,  or  a  promise  of  marriage, 
seduced,"  etc.,  being  in  conformity  to  the  forms  of  indictments 
prescribed  by  the  Code,  and  corresponding  to  the  general  rule  of 
the  common  law,  that  such  offenses  ought  to  be  stated  or  described 
in  the  words  of  the  statute  creating  or  defining  them,  is  sufficient, 
although  it  <loes  not  charge  the  facts  as  to  the  means  employed 
by  the  defendant  to  accomplish  the  seduction.      Wilson  v.  State,  527. 

51.  Prosecutrix  ran  not  testij)/  to  motive  prompting  her  to  yexnal   inter- 

course.— In  seduction,  it  is  not  permissihle  for  the  prosecutrix  to 
testify  that  she  did  not  willingly  yield  to  the  embraces  of  the  de- 
fendant, or  that  she  yielded  in  consequence  of  a  promise  of  mar- 
riage, or  of  any  act  or  declaration  of  the  defendant ;  that  being  a 
matter  of  inference  or  deduction  to  l)e  drawn  l)y  the  jury,  from  facts 
and  circumstances  })roved  or  i)re8umed,  and  not  a  fai-t  to  which  a 
witness  may  testify.     lb.  5Ji7. 

52.  When  proposition    of  adjustment   inadmissible    against    defendant. 

Nor  is  it  i)ermi88ible,  in  a  prosecution  for  seduction,  for  the  State 
to  prove  that  the  defendant  was  accused  of  the  seduction,  and, 
with  knowledge  of  the  accusation,  sought  an  adjustment  with  the 
prosecutrix,  where  tiie  fact  of  the  accusation  rested  in  mere  hear- 
say, and  the  j)roposition  for  an  adjustment  did  not  emlxtdy  or 
embrace  an  admission  or  confession  of  guilt.     lb.  527. 

53.  Chastity  necessary  element  of  the  offense. — The  word  seduce,  as  found 

in  the  statute  again.st  seduction,  importing  not  only  illicit  sexual 
intercourse,  but  also  a  surrender  of  the  woman's  chastity,  the 
existence  of  that  virtue,  at  the  time  of  tlie  intercourse,  is  a  neces- 
sary ingredient  of  the  offense.     Jb.  527. 

54.  Same. — "liy  this  it  is  not,  however,  intended  that  the  woman,  who 

may  have  at  some  time  fallen,  can  not  l>e  the  subject  of  seduction. 
Thsvt  may  l)e  true,  and  there  jnay  be  reformation  ;  and,  at  the  time 
she  yields  to  the  man's  embraces,  she  may  haye  the  virtue  of 
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chastity,  not  in  the  high  degree  of  the  woman  who  has  not  strayed, 
but  vet,  within  the  meaning  of  the  statute,  entitling  her  to  its  pro- 
tection."    lb.  537. 

55.  Corroboration  of  prosecvtri.r. — Under  the  statute  providing  that  a 
conviction  can  not  be  had  for  seduction  on  the  "uncorroborated 
testimony  of  the  female  ui)on  whom  the  seduction  is  charged."  the 
corroboratory  evidence  is  snlficient,  if  it  extendsto  a  material  fact, 
and  satisfies  the  jury  that  the  woman  is  worthy  of  credit.  (Cun- 
ningham ' .  The  State,  ante,  p.  51,  adhered  to  and  followed  on  this 
point.)     lb.  537. 

66.  Burden  of  proof  as  to  chaxtity. — The  statute  creating  the  offense  of 
seduction,  as  amended,  declaring  that  "no  conviction  shall  be  had 
under  this  section;  if  on  the  trial,  it  is  proved  that"  the  female 
averred  to  have  been  seduced  "was,  at  the  time  of  the  alleged 
offense,  unchaste,"  chastity  will  be  presumed,  if  there  be  not 
evidence  to  the  contrary ;  but  if  there  be  evidence  to  the  contrary, 
a  reasonable  doubt  as  to  the  chastity  of  the  woman  is  as  fatal  to 
a  conviction,  as  is  the  existence  of  such  doubt  in  reference  to 
any  other  material  fact.     lb.  527. 

XXI.    Tradinti  in  Farm  Products  after  Sunset  and  before  Surrise. 

57.  Statute  construed. — An  agent  of  a  mortgagee  who  receives  seed-cot- 

ton, conveye  i  by  tlie  mortgage,  from  the  mortgagor  for  his  prin- 
cipal within  til  ■  prohibited  hours,  is  guilty  under  the  provisions  of 
the  statute  making  it  a  misdemeanor  to  buy,  sell,  receive,  barter, 
or  dispose  of  any  cotton,  etc.,  after  the  hour  of  sunset  and  before 
the  hour  of  sunrise  of  the  next  succeeding  dav  (Code  of  1876, 
H369).     Reese  V.  State,  18. 

XXII.     Trespass  after  Warning. 

58.  What  acts  not  covered  b>i  ths  statute. — Where  a  party  is  in  the  actual 

possession  of  land,  either  adverse  or  permissive,  a  prosecution 
under  the  statute  for  trespass  after  warning  (Code,  1870,  ^  4419) 
can  not  be  founded  on  a  continuation  of  his  occupancy  of  the  land 
after  he  has  been  warned  by  the  true  owner.     McLeod  v.  McLend,  43. 

59.  Prosecutor  a  competent  witness. — The  prosecutor  in  a  prosecution  for 

trespass  after  warning  is  not  rendered  incompetent  as  a  witness 
by  reason  of  the  fact,  that,  under  the  statute  (Code  of  1876,  ^ 
4420),  he  is  entitled  to  the  tine  imposed  on  the  defendant  in  case 
of  conviction.     Bohannon  v.  State,  47. 

60.  Prosecutor  must  hare  actual  or  constructive  possession. — The  purpose 

of  the  statute  creating  the  oftVnse  of  trespass  after  warning  was 
to  protect  the  possession  of  real  estate  against  the  entry  of  in- 
tru<lers  or  trespassers,  made  in  violation  of  such  possession ;  and 
hence,  the  offense  can  not  be  made  out,  unless  tiie  prosecutor 
establishes  in  himself  the  nossession,  actual  or  constructive,  of  the 
real  estate  upon  which  the  defendant  is  alleged  to  have  trespassed. 
lb.  47. 

61.  When  deeds  to  land  competent  evidence  in. — Where  one  has  the  pos- 

sessio  pedis,  or  actual  possession  of  a  portion  of  certain  premises, 
his  deed  or  other  color  of  title  is  always  competent  evidence  to 
create  a  constructive  jwssession  of  the  entire  premises;  and  hence, 
in  a  prosecution  for  trespass  after  warning,  the  prosecutor  and  de- 
fendant being  co-terminous  proprietors,  each  claiming  to  be  in 
constructive  possession  of  a  narrow  intermediate  strip  of  land, 
upon  which  the  trespass  is  alleged  to  have  been  committed,  the 
deeds  under  which  they  claim  are  competent  evidence  for  the  de- 
fendant, for  the  purf>ose  of  showing  the  extent  of  the  possession 
of  both  parties.    lb.  47. 
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XXIII.     Trial  and  Incidents. 

62.  Empaneling  jury  in  capital  cane;  when  court  need  not  send  for  absent 

jurors. — The  primary  court  is  not  required  to  delay  the  empaneling 
of  a  jury  for  the  trial  of  a  capital  case,  because  some  of  the  per- 
sons whose  names  are  on  the  venire  served  on  the  prisoner,  are 
absent  frou)  the  court  room,  engaged  in  deliberating  upon  their 
verdict  ia  another  cause ;  and  the  refusal  of  the  court  to  send  for 
such  jurors  when  their  names  are  drawn,  is  free  from  error.  Shel- 
ton  V.  State,  5. 

63.  Same;  when  objection  to  can  not  be  made  in  appellate  court. — An  ex- 

ception can  not  be  based  on  a  ruling  of  the  court  which  was 
induced  by  the  objection  of  tlie  pnrty.  excepting;  and  hence, 
where,  in  a  capita!  case,  sonje  of  the  persons  whose  names  were 
on  the  venire  served  on  the  prisoner,  were  absent  from  the  court 
room,  engaged  in  deliberating  on  their  verdict  in  another  cause, 
when  their  names  were  drawn,  but  afterwards,  and  before  the 
empaneling  of  the  jury  is  completed,  they  returned,  and  the  court 
oflered  to  replace  their  names  in  the  hat  for  the  purpose  of  en- 
abling the  i)arties  to  select  the  remainder  of  the  panel  from  them, 
but  this  is  not  done  on  account  of  objections  made  thereto  by  the 
defendant, — held,  that  the  defendant,  by  his  objection,  waiveci  the 
right  to  except  to  the  refusal  of  the  court  to  replace,  on  his 
motion,  the  names,  of  such  persons  in  the  hat,  to  be  drawn  as 
jurors.     lb.  5. 

<)4.  When  order  directing  sheriff  to  serve  prisoner  in  capital  case  with 
venire  free  from  error. — When  the  term  of  the  court  continues 
longer  than  one  w'eek,  an  order  made  in  a  capital  case  during  the 
first  week,  fixing  a  day  in  tlie  second  week  for  the  trial,  ordering 
a  special  venire  to  be  summoned,  and  directing  the  sheriff  to 
"furnish  the  defendant,  in  his  own  proper  person,  with  a  list  of 
tlie  names  of  the  persons  so  summoned,  including  those  summoned 
for  the  regular  juries  for  said  second  week,  and  a  copy  of  tlie  indict- 
ment in  this  case,"  etc.,  is  a  substantial  compliance  witli  tlie 
statute,  and  free  from  error.     lb.  5. 

66.  Fhnid's  case,  55  Ala.  til,  distinguished  and  limited. — The  jirinciplc 
announced  in  Floi/d's  case,  55  Ala.  61,  that  the  list  of  jurors 
served  on  the  prisoner  should  include  only  those  regular  jurors 
"  in  attendance,"  and  not  those  who,  though  sninmoncd  as  reg- 
ular jurors,  were  ex(nise<l  or  discharged  when  the  jury  was  organ- 
ized, is  "  limited  in  its  application  to  those  cases  where  the  trial 
is  set,  and  the  order  made,  at  a  time  when  the  regular  juries  are 
summoned  to  be  in  attendance,"  and  is  declared  not  to  apply  "to 
those  cases  where  the  order  for  the  venire  is  made,  and  the  trial 
set  at  a  tinin  before  the  arrival  of  the  particular  day  when  the 
regular  juries  are  reipiired  to  be  in  attendance."     lb.  5. 

66.  On  appeal  in  capital  case,  service  of  venire  and  copg  of  indictment 

need  not  be  affirmativeli/  ahown. — 'fhe  record  on  api)eal  in  a  capital 
case  need  not  show  afiirmatively  that  the  prisoner  was  served,  as 
required  by  the  statute,  with  a  cojjy  of  the  indictment  and  venire  ; 
but,  in  the  absence  of  any  objection  in  the  i)rimary  court  on  that 
ground,  such  service  will  be  pre8ume<l  to  have  been  properly  and 
regularly  nuide.     lb.  5. 

67.  Making  and  service  of  list  of  jurors  in  cnpilal  case  ministerial  duties, 

and  aineudable. — Tlie  making  of  the  list  of  jurors  summoned  for 
the  trial  of  a  defendant  indicted  for  a  cilpital  ofiense,  is  clerical, 
and  its  service  on  the  defendant  is  executive  or  ministerial ;  and 
errors  occurring  therein,  while  the  proceedings  are  in  fieri,  may 
be  corrected  by  amendment  under  tiie  order  of  the  court.  Kenan  v. 
State,  15. 
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68.  Some. — Hence,  the  action  of  the  primary  court  in  permitting  the 

sheriff,  on  motion  of  the  State,  to  amemi  the  Hst  of  jurors  served 
on  the  defendant,  so  that  it  would  (correspond  to  the  title  of  the 
.cause,  and  to  correct  the  return  of  ^ervice,  so  that  it  would  con- 
foriti  to  the  truth  and  show  a  service  on  the  defendant,  is  free  from 
error.     I  h.  15. 

69.  Same. — While  such  an  amendment  should  be  made  so  soon  as 

directed  by  the  court,  the  delay  in  making  it  until  after  the  trial  is 
immaterial.     lb.  15. 

70.  Summonimi  jury  for  trial  of  capital  felnntj;    prorittionit  of  Matnte 

mandator  I). — Section  4874  "of  the  Code  of"  1876,  providing  for  the 
summoning  of  persons  from  whom  a  jury  must  be  selected,  im- 
paneled and  sworn  for  the  trial  of  a  cai)ital  felony,  imposes  a  duty 
on  the  court,  and  is  mandatory;  and  if  tliere  is  "not  a  compliance 
with  the  provisions  of  the  statute,  error  results,  which  will,  on 
appeal  or  writ  of  error,  rever.se  a  judgment  of  conviction.  Posey 
V.  State,  490. 

71.  Same;  proper  practice  ivhen  order  for  jury  and  trial  occur  in  savie 

week. — When  the  order  for  summoning  a  jury  to  try  a  capital 
felony  sets  a  day  for  the  trial  which  falls  withintlie  week  in  which 
the  order  is  ma<ie,  the  proper  practice  is  to  put  on  the  list  ordered 
to  be  summoned  only  the  names  of  such  of  the  drawn  and  sum- 
moned jurors  for  the  week  as  are,  when  tne  order  is  made,  in 
attendance  on  tlie  court,  leaving  off  such  as  were  summoned  and 
do  not  attend ,  and  such  as  have  been  excused,  and  all  talesmen 
summoned  to  supply  their  places.     lb.  490. 

72.  Same;  rehen  order  for,  a  revemible  error. — Where  the  day  fixed  for 

the  trial  of  a  capital  felony,  and  the  order  for  summoning  a  jury 
therefor  fell  in  the  same  week  of  the  term  »»f  a  court  which  con- 
tinned  longer  than  one  week,  and  the  order  directed  the  sheriff  to 
"summon  one  hundred  jurors,  ivclndincj  the  regular  venire,  to 
serve  as  jurors  in  .^aid  trial,"  held,  that  the  word  venire,  as  thus 
used,  meant  the  order  the  clerk  was  recpiired  to  issue  for  sum- 
moning petit  jurors,  under  .'section  4744  of  the  Code,  and  that 
thereby  the  sheriff  was  comniandeil  to  place  on  his  list  the  entire 
body  of  names  set  forth  in  the  venire,  whether  summoned  or  not, 
and  not  merely  those  of  the  regular  jurors  who  had  been  sum- 
moned, as  contemplated  by  the  statute;  and  hence,  that  error  was 
clearly  shown,  which,  in  the  ab.sence  of  facts,  apjjearing  of  record, 
clearly  repelling  the  presumption  of  injury,  would  operate  a  re- 
versal of  the  judgment  of  conviction.     J  b.  490. 

73.  Right  of  accused  to  be  confronted  by  u-itnessen  agaitiifl  him;  showing 

of  tvliat  ahuent  Slatf  witnesses  trill  prove  nan  md  be  forced  on  him. 
In  all  criminal  j>ro.secutions  it  is  a  constitutional  right  of  the 
accu.sed  "  to  be  confronted  by  the  witnesses  agiinst  him,"  that  he 
may  see  them  face  to  face,  and  have  the  0})portuiiity  of  cross- 
examination  ;  and  it  is  a  deprivation  of  this  right  for  tiie  primary 
court  to  permit  to  be  read  in  evidence,  at  the  instance  of  the  State, 
and  against  the  defendant's  objection,  a  written  showing  of  what 
an  absent  SUite  witness  would  prove,  if  present,  which  the  de- 
fendant refused  to  admit  'for  the  purpose  of  obtaining  a  trial. 
Wills  V.  State,  362. 

74.  Burden  of  proof  in   criminal  cases;  when  not  shifted  to  defendant. 

The  State  must,  in  every  criminal  case,  show,  in  the  first  instance, 
beyond  a  reasonable  doubt,  and  to  the  exclusion  of  every  other 
rea.sonable  hy|X)the8is,  every  fact  or  circumstance  necessary  to 
establish  the  defendant's  guilt;  and  until  this  proof  is  made, espe- 
cially in  cases  depending  entirely  upon  circumstantial  evidence, 
'  the  burden  is  not  shifted  upon  the  defendent  to  establish  his  inno- 

cence by  introducing  exculpatory  or  explanatory  evidence ;  and  it 
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is  error  for  the  i)rimary  court  to  refuse  a  charge,  requested  by  the 
defendant,  embodying  these  principles.     Whart07i  v.  State,  S66. 

75.  Right  of  counsel  for  accused  to  argue  questions  of  lav  to  the  court, 

considered. — Upon  questions  of  law,  which  the  court  plone  can 
decide,  if  may  be  that,  when  the  opinion  of  the  judge  is  formed 
and  fixed,  he  may,  in  the  exercise  of  a  sound  judicial  discretion, 
decline  to  hear  argument  from  counsel ;  but  this  discretion  should 
be  exercised  sparingly  and  cautiously,  and  only  when  the  (luestion 
seems  so  clear  as  not  to  admit  of  argument.     Amos  v.  State,  498. 

76.  Fourteenth  Amendment;  questions  to  be  considered  uuder,  which  could 

not  otherwise  be  considered  under  the  statutes  of  this  State. — It  can 
not  be  doubted,  that  the  Fourteenth  Amendment,  the  acts  of  Con- 
.  gress  and  the  rulings  of  the  Federal  Supreme  Court  upon  them, 
require  this  court  to  consider  questions  which,  in  their  absence, 
could  not  be  considered ;  and  hence,  that  if,  in  the  drawing  and 
organization  of  a  jury,  grand  or  petit,  it  was  shown  by  proof  on 
motion,  that  any  citizen  of  the  county,  possessing  the  qualifica- 
tions prescribed  by  the  statutes  of  this  State,  had  been  left  oft'  the 
])anel  because  of  his  race  or  color,  it  would  be  the  duty  of  the 
primary  court,  before  which  such  motion  could  alone  be  made  in 
the  first  instance,  to  quash  such  illegally  drawn  or  summoned 
panel,  or  any  indictment  found  by  a  grand  jury  thus  illegally  con- 
stituted; but  a  motion  to  that  end,  to  be  entertained,  like  any 
other  incidental  motion  in  a  cause,  should  be  made,  if  the  objection 
be  to  the  grand  jury,  before  pleading  to  the  indictment,  and  if  to 
the  venire  of  the  petit  jury,  before  entering  upon  the  trial,  preen 
V.  State,  26. 

77.  Grand  and  petit  jurors;  selection  of,  and  powers  of  the  cotirts  over. 

In  this  State,  the  officers  charged  with  the  duty  of  selecting  jurors, 
grand  and  petit,  as  to  whom  a  high  standard  of  qualifications  is 
fixed  by  statute,  must  be  governed  by  theiropinion  and  judgment, 
being  ecjually  bound  by  their  oaths  to  reject  persons  who,  in  their 
opinion,  do  not  possess  the  requisite  qualihcations,  as  to  select 
those  who  come  up  to  the  standard ;  and  this  court  is  forbidden 
by  statute  to  inquire,  in  any  collateral  proceeding,  whether  or  not 
these  officers  have  judiciously  selected  a  jury  list  of  persons  pos- 
sessing the  retjuisite  <iualifications.     lb.  26. 

See  Chauges  to  .Truv,  2-5. 
CROPS. 

1.  Grow'ing  crop  personal  pronerti/;  title  of  personal  representative  thereto. 
A  growing  crop,  the  profiuct  of  annual  sowing  <>r  planting,  is  per- 
sonal property,  falling  strictly  under  the  denomination  of  em- 
blements, and  i)asses  to  the  personal  representative  ;  and  his  title 
thereto,  without  regard  to  the  time  of  his  api)ointment,  has  rela- 
tion to  the  death  of  the  decedent,  enabling  him  to  maintain  suits 
at  law  against  those  who  may  take  or  convert  it  in  the  interval  be- 
tween the  <1eath  an<l  the  grant  of  administration.  Mitcham  & 
Smith  V.  Moore,  Adm'r,  .'t^i. 

CUSTOM. 

1.  Custom,  or  usage  of  trade;  when  admissible  in  aid  of  interpretation  of 
contract. — "The  true  and  approjjriate  office  of  a  usage  or  custom  is, 
to  interi)ret  the  otherwise  nideterminate  intentions  of  parties,  and 
to  ascertain  the  nature  and  extent  of  their  contracts,  arising,  not 
from  express  stiinilations,  but  from  mere  imi)Iications  and  pre- 
sumptions, and  acts  of  a  doubtful  «»r  equivocal  character;"  and, 
on  tfiis  principle,  "the  usage  or  habit  of  trade  or  conduct  of  an  in- 
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dividual,  which  is  known  to  the  person  who  deals  with  him,  may- 
be given  in  evidence  to  prove  what  was  the  contract  between 
them."    M.  iiE.  R.  Co.  v.  Kolh,  S'jG. 
2.  As  to  proof  of  custom,  see  iferriny,   Farrell  &  Sherman  v.   Skaggs, 
446. 

See  Agency,  6,  7 ;  Common  Carrier,  1-4. 
DAMAGES.     See  Attachment  Bond,  1,  2,  5,  8,  9;  Contracts,  8. 

DEEDS. 

1.  Based  on  immoral  consideration. — When  a  conveyance  of  land  is  exe- 

cuted in  consideration  of  future  illicit  intercourse  between  the 
grantor  and  grantee,  the  legal  title  passes,  notwithstanding  the  il- 
legality of  the  consideration.     Hill  v.  Freeman,  200. 

2.  When   void  on  account   of  misrepresentation   of  contents. — If   the 

grantor's  signature  to  a  deed  is  obtained  by  misrepresentation  61 
its  contents,  or  by  any  other  fraudulent  means,  by  which  he  is  in- 
duced to  sign  it,  being  ignorant  of  its  contents,  and  thereby  exe- 
cuting a  conveyance  he  did  not  intend  to  make,  this  constitutes 
fraud  in  the  execution  of  the  deed,  and  renders  it  absolutely  void 
and  inoperative,  even  in  a  court  of  law.     Johnson  v.  Cook,  537. 

3.  Same;  admissibility  of  evidence. — Hence,  on  the  trial  of  a  petition 

for  a  supersedeas  of  a  writ  of  possession  in  an  ejectment  suit, 
founded  on  a  release  executed  by  the  plaintif!'  to  the  defendant, 
which  is  resisted  by  a  stranger  to  the  record,  at  whose  instance, 
and  for  whose  benefit,  but  without  the  plaintiff's  knowledge  or 
consent,  the  suit  was  brought  in  theplaintiflfs  name,  on  the  ground 
that  the  plaintiff,  before  the  suit  was  commenced,  had,  by  deed, 
conveyed  the  land  described  in  the  writ  to  him,  and  that,  therefore, 
the  release  was  inoperative  against  him,  evidence  tending  to  show 
that  the  consideration  expressed  in  the  deed  was  nominal,  and 
never  paid,  that  the  plaintiff,  who  could  neither  read  nor  write, 
was  ignorant  of  the  contents  of  the  deed,  when  he  signed  it,  and 
was  induced  to  sign  it  by  misrepresentations,  made  by  the  grantee's 
agent,  of  its  contents,  thereby  causing  him  to  sign  a  conveyance 
he  did  not  intend  to  make,  is  competent  for  the  defendant,  for  the 
purpose  of  sliowing  fraud  in  the  execution  of  the  deed,  and  that, 
for  that  reason,  the  grantee  had  no  standing,  legal  or  equitable,  in 
court.     lb.  oS7. 

4.  Deed  to  land  void  as  against  adverse  claimant  in  possession. — The  de- 

fendant, in  such  case,  having  been  in  the  adverse  possession  of 
the  land,  claiming  to  own  it,  at  the  time  said  deed  was  executed 
by  the  plaintifi",  this  also  rendered  the  deed  void  and  inoperative 
as  against  him  ;  the  rule  being,  that  a  conveyance  of  a  mere  right 
to  sue  for  property,  claimed  and  held  in  adverse  right,  is  absolutely 
void  as  to  such  adverse  holder,  and,  as  against  him,  it  never,  at 
any  stage  of  the  proceeding,  acquires  anv  force,  legal  or  equitable. 
lb.  .537. 

5.  Conveyance  of  railroad;   what  are  conditions  precedent. — Where  a 

railroad  company,  incorporated  under  the  laws  of,  and  owning  an 
unfinished  railroad  in,  this  State,  sold,  and  executed  to  another 
railroad  corporation  a  conveyance  of,  its  right  of  way.  road-bed, 
grading,  etc.,  the  conveyance  prox-iding,  "that  this  deed  is  to  have 
effect,  and  be  operative'only  upon  the  express  condition  and  un- 
derstanding," that  certain  conditions  specifically  enumerated  and 
set  forth  therein,  requiring,  among  other  things,  a  completion  of 
the  railroad  conveyed  within  a  given  time,  and  the  issue  and 
transfer  by  the  purchasing  company  of  an  amount  of  its  capital 
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stock  equal  to  the  paid  up  Stock  of  the  selling  company,  are  com- 
plied with  by  the  purchasing  company, — held,  that  these  condi- 
tions are  not  subseiiuent,  but  precedent  to  the  passing  of  the  title 
intended  to  be  conveyed,  and  that,  the  said  conditions  not  having 
been  complied  with,  and  the  bankruptcy  and  dissolution  of  the 
purchasing  company  having  rendered  performance  impossible,  by 
the  terms  of  the  conveyance,  the  title,  as  between  the  contracting 
parties,  di<l  not  and  could  not  pass,  by  reason  of  the  non-perform- 
ance of  the  conditions.     T.  d-  C.  R.  R.  Co.  v.  E.  A.  R.  R.  ('0.4^6. 

6.  Can  not  he  changed  6//  contemporaneous  parol  agreement. — While  it 

is  a  rule  of  law,  that,  in  the  interpretation  of  a  written  instru- 
ment, the  court  is  permitted  to  place  itself  in  the  situation  of  the 
contracting  parties  at  the  time  of  its  execution,  anri  to  consider  the 
occasion  which  gave  rise  to  it,  the  relative  position  of  the  parties, 
and  the  obvious  design  they  intended  to  accomplish,  this  rule  can 
not  be  80  extended  as  to  supplement  the  writing  with  proof  of  a 
contemporaneous  oral  agreement,  which  changes  its  meaning;  and 
hence,  the  deed  under  which  the  purchasing  company  in  this  case 
acquired  its  rights,  reserving  the  title  in  the  grantor,  as  security, 
at  least,  until. all  the  conditions  contained  in  the  deed  are  per- 
formed, i>roof  of  a  contemporaneous  parol  agreement,  which  would 
operate  to  estop  the  selling  company  from  asserting  its  title,  upon 
the  performance  by  the  purchasing  company  of  only  one  of  such 
conditions,  is  inadmissible.     lb.  430. 

7.  New  term  can  not  1>e  added  to,  bij  parol. — It  is  not  permissible,  by 

parol  proof,  to  add  a  new  term  to  a  written  contract,  not  expressed 
m  the  writing,  Ijut  alleged  to  h?ive  l)een  understood  and  assented 
to  in  the  negotiation.     lb.  4^0. 

8.  When  .^elf-pron'yuj. — A  deed  to  land,  executed  by  a  sheriff  and  duly 

acknowledged  liy  him,  an<l  recorded  in  the  office  of  the  judge  of 
probate  of  the  county  in  which  the  land  lies,  within  twelve  months 
after  its  execution,  is  self-proving,  and  may  be  admitted  in  evi- 
dence without  proof  of  its  execution.     Parmn»  v.    Woodward,  34S. 

9.  Declaration  of  truKt  or  covenant  to  xtand  seized,  not  a   conveijance. 

A  mere  declaration  of  trust,  or  a  covenant  to  stand  seized,  executed 
by  a  husband  in  favor  of  his  wife  for  her  life,  and  in  favor  of  their 
children  after  her  death,  and  containing  no  words  of  conveyance, 
does  not  operate  to  divest  the  legal  estate,  or  to  create  an  interest 
in  lands,  of  which  a  court  of  law  can  take  notice.  Tutwiler  v. 
Mnnford,  .308. 

10.  Xo'ice  of  unrecorded  deed;  vhat  is  not. — AVhere  a  father  executed  to 

his  son,  for  a  valual)le  consideration,  a  conveyance  of  a  tract  of 
land,  on  which  they  both  resided,  and  the  deed  was  never  recorded, 
an«l  no  change  was  ma<le  in  the  possession  of  the  land,  this  gave 
no  notice,  actual  or  constructive,  that  the  title  had  passed  out  of 
the  father.      Watt  v.  Parsons,  302. 

11.  When  recorded  deed  inoperatire  against  judgment  creditor. — Aniinre- 

corded  deed  to  land  is  inojierative  against  a  judgment  creditor  of 
the  grantor,  having  no  notice  thereof.     Ih.  202. 

12.  Statutes  of  registration;  vhat  }>arties  protected  by. — The  purpose  of 

statutes  of  registration  is  the  i)rotection  of  innocent  purchasers 
and  creditors  against  .secret  or  unknown  conveyances,  and  it  is 
only  as  to  them  nnregistere<l  (^onvevances  are  avoided  ;  as  betvVeen 
the  parties,  and  as  to  all  others  tlian  the  creditors  or  purchasers 
designated  in  the  statute  suchconveyancesare  valid  ana  operative. 
Tutwiler  v.  Montgomery,  S6S. 

13.  Same;  only  judgment  creditors  protected  by. — The  only  class  of  cred- 

itors now  protected  V)y  the  statute  against  unregistered  conveyances 
of  land,  whetlier  absolute  c»r  conditional,  are  judgment  cretlitors ; 
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and  they  are  protected,  although  they  may  not  have  acquired  a  lien 
l)y  the  issue  of  execution.     //».  ;?6J. 

14.  Notice  as  fffectuul  ai<  registration. — Notice,  actual  or  constructive,  is 

as  eftectual  as  registration  to  render  a  conveyance  valid  and  opera- 
tive as  against  creditors,  purchasers,  or  mortgagees.     Ih.  263. 

15.  What  operates  as  constnietUe  notice. — Where  a  party  has  knowledge 

or  information  of  a  fact  which  ought  to  have  elicited  inquiry,  he 
must  he  deemed  to  have  notice  of  all  facts  to  which  the  inquiry,  if 
he  had  pursued  it,  would  have  led  him.     Ih.  263. 

IG.  Possession  of  I  and;  vhen  notice  of  unrecorded  deed. -^The  possession 
of  land  by  the  grantee  in  an  imregistered  conveyance,  in  person  or 
by  his  tenants,  being  a  visible  sign  of  ownership,  which  would  put 
a  prudent  man  upon  intjuiry  as  to  the  right  in  which  it  is  claimed, 
operates  as  notice  of  the  conveyance,  protecting  it  against  cred- 
itors, purchasers,  or  mortgagees.     lb.  263. 

17.  When  creditor  not  protected  against  unregistered  conveyance. — Where 
lands  of  a  defendant  in  execution  were  sold  under  the  execution 
by  the  sheriff,  and,  at  the  time  of  the  sale,  the  lands  were  not  in 
•  the  possession  bf  the  tlefendant,  but  in  the  possession  of  tenants 
of  his  vendee  under  a  prior  unrecorded  deed,  the  want  of  posses- 
sion in  liim  was  a  fact  which  ought  to  have  put  the  purchaser  on 
in(piiry ;  and  if  he  did  not  make  inquiry,  his  negligence  can  not 
entitle  him  to  claim  protection,  against  the  unrecorded  deed,  of 
which  the  incjuiry  would  have  given  information.      lb.  263. 

See  E.iECTMEN'T ;  Gifts;  Railroahs. 

DEPOSITION. 

1.  Practice  in  reading  to  the  jury. — When  a  party  reads  in  evidence  a 
part  of  a  deposition  taken  at  the  instance  of  his  adversary,  he 
therebv  makes  it  his  own  testimony  to  the  same  extent  as  if  he  had 
taken  it,  and  his  adversary  is  entitled  to  read  the  whole  of  it ;  but 
whether  it  shall  be  read  while  the  party  offering  a  part  of  it  is 
introducing  his  evidence,  or  the  reading  of  it  shall  be  deferred  until 
the  introduction  of  evidence  by  the  other  party,  is  a  matter  of 
discreJion  in  the  primary  court.  Herring,  Farrell  &  Sherman  v. 
Skaggs,  446. 

DETINUE. 

1.  Whenlegal  title  necessary  to  maintain. — In  detinue  the  plaintiff,  not 

having  had  actual  possession,  must  prove  a  legal  title.  Jackson, 
Morris  &  Co.  v.  Rutherford,  155;  Russell  v.  Walker,  315. 

2.  Assignee  of  chattel  mortgage   may  maintain. — An  assignment  of  a 

chattel  mortgage  passes  the  legal  title  to  the  chattel  conveyed 
thereby,  and  authorizes  the  assignee  to  maintain  detinue  for  its 
recovery  in  his  own  name.     Russell  v.  Walker,  315. 

3.  Mortgage;  xrhen'legal  title  not  conveyed  thereby. — A  parol  agreement 

by  a  debtor,  that  certain  personal  property  belonging  to  him 
"should  stand  good  for  his  indebtedness,"  not  accompanied  by  a 
delivery  or  change  of  possession,  does  not  convey  the  legal  title, 
but  creates  an  equit;able  lien  merely,  which  will  not  supjwrt  an 
■     action  of  detinue.     Jackson,  Morris  it  Co.  v.  Rutherford,  155. 

4.  When  actual  possession  sufficient  evidence  of  title  to  maintain. — While 

it  is  a  general  rule  that,  to  maintain  the  action  of  detinue,  the 
plaintitl'  must  have,  at  the  commencement  of  the  suit,  a  generator 
special  property  in  the  chattel  sought  to  be  recovered,  as  against  a 
mere  wrong-doer,  who  has  invaded  the  plaintifi's  possession,  a 
recovery  may  be  had  on  the  plaintifTs  prior  possession,  accom- 
panied with  a  claim  of  right.     Huddleston  v.  Huey,  215. 
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5.  Personal  property  of  a  decedent;  interest  of  distributee  merely  exfuita- 

hU. — A  distributee  of  an  intestate's  estate  has  only  an  equitable 
interest  in  the  personal  property  belonging  to  the  intestate  at  the 
time  of  his  death,  which  will  not  support  detinue,  the  legal  title 
thereto  vesting  in  the  personal  representative  when  appointed. 
lb.  215. 

6.  Statutory  action  for  the  recovery  of  chattels  in  specie;  rules  governing 

detinue  applicable. — The  statutory  action  for  the  recovery  of  chat- 
tels ia  sjtecie  corresponds  to,  lies  only  when,  and  is  governed  by 
the  rules  (except  as  otherwise  provided  by  statute)  which  govern, 
the  common  law  action  of  detinue  ;  and  to  support  it,  tiie  plaintiff 
must  have  either  a  special  or  general  property  in  the  chattels,  and 
the  right  to  immediate  possession.  Cooper  v.  Watson,  Adm'r,  252. 
7  Detinue  for  timber  severed  from  freehold;  when  can  not  be  maintained. 
While  the  general  rule  is,  that  when  things,  which,  in  their 
natural  state,  form  part  of  the  freehold,  are  severed  therefrom, 
and  converted  into  chattels,  they  belong  to  the  owner  of  the  land, 
mere  changes  in  the  form  of  such  things,  so  long  as  the  identity 
of  the  original  material  can  be  traced,  not  working  a  change  of 
ownership,  and  he  may  maintain  detinue  for  them,  if  they  are 
removed  from  the  freehold,  yet,  the  law  not  permitting  the  title  to 
land  to  be  inijuired  into  directly  in  personal  actions,  the  owner  of 
the  freehold  can  not  maintain  that  action,  if  he  can  show  title  to 
the  things  severed  from  it  only  by  showing  title  to  the  land,  and, 
at  the  time  of  the  severance,  he  had  not  actual  or  construc- 
tive possession  of  the  land,  but  it  was  then  held  and  occupied  ad- 
versely to  him.     lb.  252. 

8.  Present  tin<iuallfied  ric/ht  of  possession  necessary  to  maintain. — In 

order  to  maintain  detinue  or  the  statutory  action  for  the  recovery 
of  chattels  in  specie,  the  plaintiff  must  have,  as  against  the  defend- 
ant, a  present,  uniiualified  right  to  the  possession  of  the  chattel,  in 
its  present  form ;  and  hence,  if  there  be  any  preliminary  act  or 
condition  precedent  to  be  performed,  before  the  unqualified  right 
of  posseHsion  attaches,  the  action  can  not  be  maintained.  Seals  v. 
Edmondson,  293. 

9.  When  can  not  be  maintained. — The  owner  of  a  few  of  a  large  number 

of  bales  of  cotton  stored  in  a  burning  warehouse,  having  saved  a 
l>art  of  the  (lotton,  declaring  at  the  time  that  if  he  could  not  hold  it 
under  the  law,  he  would  surrender  it  on  being  paid  for  liis  labor 
and  expense  in  saving  and  baling  it,  and  the  warehouseman,  with 
knowledge  of  the  services  and  of  the  terms  on  which  tht^y  were 
being  rendered,  having  assented  thereto,  or  accjuiesced  therein, 
this  constituted  a  contract  between  the  parties,  entitling  the  per- 
son rendering  the  services,  the  cotton  not  being  identified  as  his 
own,  to  payment  for  his  labor  and  expense  in  saving  and  baling  the 
cotton,  and  to  its  possession  until  he  wa^  i)aid ;  and  to  enable  the 
warehouseman  to  maintain  detinue  against  such  person  for  the 
recovery  of  the  cotton  so  saved  and  baled,  he  must  first  pay  or 
tender  the  value  of  the  services  performed,  and  the  amount  of  ex- 
penses incurred  in  saving  and  baling  the  cotton.     lb.  205. 

10.  When  can  br  viaintaiued. — Ihitif  the  warehouseman  objected  to  the 

services  tendered  and  performed,  and  did  nfit  afterwards  expressly 
or  impliedly  assent  to  the  terms  j)roposed,  then  there  was  no  con- 
tract oetween  the  parties,  and  a  payn\ent  or  tender  of  the  value  of 
the  services  nerformed,  ami  of  the  expenses  incurred  in  saving 
and  baling  the  cott<m  was  not  necessary  to  enable  liim  to  maintain 
detinue  for  the  recovery  (jf  the  cotton.     lb.  295. 

11.  Same;  irhat  not  unjficirnt  rvidenrc  of  title  to  defeat. — The   fact  that 

the  party  rendering  such  services  owned  twelve  out  of  seven  hun- 
dre(I  and  fifty  bales  of  cotton  stored  in  the  warehouse,  unidentified 
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cotton  enough  to  make  fourteen  bales  only  having  been  saved  from 
the  fire,  does  not  of  itself  tend  to  prove  that  any  part  of  the  cotton 
saved  by  him  was  his  property.     lb.  295. 

DOWER. 

1.  Sale  of  land  by  administrator;  ivhen  widow  can  not  claim  part  of 
proceeds  in  Hen  of  dower. — On  a  sale  of  a  decedent's  lands  oy  the 
administrator  under  an  order  of  the  probate  court,  the  court  has 
no  authority  to  decree  the  widow  compensation  in  lieu  of  dower 
out  of  the  proceeds  of  the  sale,  when  she  did  not  file  her  consent  in 
writing  before  the  sale,  that  her  dower  might  be  sold  with  the  re- 
version.    Jenks  V.  Terrell,  Adm'r,  238. 

EJECTMENT. 

1.  Right   of  plaintiff  in    ejectment  to  recover   on  prior  possesnion. — A 

plaintiff  in  ejectment,  without  proof  of  documentary  title,  es- 
tablishes a  prima  facie  right  of  recovery,  by  showing  prior  posses- 
sion under  claim  of  title,  or  by  the  exercise  of  acts  of  ownership, 
through  himself  or  tenants;  but  if,  in  such  case,  he  fails  to  show 
such  prior  possession,  he  has  no  right  to  recover  even  against  a 
naked  trespasser.     Doe  ex  dem.  etc.,  v.  Clayton,  359. 

2.  Recovery  in  ejectment  only  binding  on  parties  and  privies. — A  recovery 

in  ejectment  or  the  statutory  real  action  in  the  nature  of  ejectment 
is  only  binding  on  the  parties  to  the  suit  and  their  privies  in  estate 
or  blood.     Miller  v.  Vavghan,  312. 

3.  Real  actions;  effect  of  recoveries  in  this  particular  case. — Two  statu- 

tory real  actions  in  the  nature  of  ejectment  having  been  brought, 
and  recoveries  had  therein,  for  the  same  land,  one  by  and  in  favor 
of  H.  against  M.,  and  the  other  by  and  in  favor  of  M.  against  V., 
the  recoveries  prove  that,  as  between  ISI.  and  V.,  M.  was  entitled 
to  the  possession,  but  that,  as  between  M.  and  H.,  the  latter  had 
the  better  right;  and  H.  having  a  better  right  than  M.,  and  the 
right  of  M.  being  superior  to  that  of  V.,  it  follows,  that,  as  between 
the  three,  H.  held  the  paramount  title.     lb.  312.  ' 

4.  Same;  execution  of  writs  of  possessioii. — Writs  of  possession  in  both 

cases  having  been  issued,  and  placed  in  the  hands  of  the  slierifl' 
at  one  and  the  same  time,  he  called  on  M.  and  informed  him  that  he 
was  ready  to  execute  his  writ  by  evi(;ting  V.  and  putting  M.  in  pos- 
session, telling  him,  at  the  same  time,  that  lie  should  then  turn  him 
out  of  pos.session  and  put  H.  in,  under  her  writ.  M.  having  de- 
clined to  take  possession,  requesting  that  his  writ  be  not  then 
executed,  the  sheriff  executed  the  writ  in  favor  of  H.,  and,  at  her 
ret]uest,  placed  V.  in  jwssession  as  her  tenant,  to  whom  she  let  the 
premises  for  the  ensuing  year.  The  sheriff  returned  M.'s  execu- 
•  tion  "not  executed  ;"  and  afterwards  M.  sued  out  an  alias  writ, 
placed  it  in  the  hands  of  the  sheriff,  and,  under  it,  had  V.  turned 
out,  and  himself  put  in  possession.  Thereupon  V.  filed  his  peti- 
tion and  obtained  a  supersedeas,  and  on  the  hearing  the  circuit 
court  quashed  and  set  aside  the  alias  writ  and  its  execution,  and 
ordered  the  possession  to  be  restored  to  V.  On  the  trial  of  the 
supersedeas  it  was  also  shown  that,  subsequent  to  the  time  V.  as 
agent  of  H.  was  put  in  possession,  he  purchased  the  land  from  her, 
and  had  the  title  conveyed  to  his  wife.     Held, 

(a)  That  it  was  the  duty  of  the  sheriff  to  have  executed  V)oth 
writs  simultaneoush',  leaving  H.  in  possession  by  title  paramount 
to  both  M.  and  V.,  and  this  was  the  legitimate  effect  of  the  sheriff's 
doings  in  the  premises;  and  that  he  should  have  returned  the 
writs  accordingly. 

42 
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(6)  That  when  V.  was  put  into  possession  as  H.'s  agent,  he 
ceased  to  hold  under  his  own  right  or  claim,  and  became  the 
tenant  for,  and  held  in  the  right  of  H. 

(c)  That  in  suing  out  an  alias  writ  of  possession,  after  he  had 
declined  to  be  put  in  possession  when  offered  by  the  sheriff,  M. 
sought  to  make,  and  did  make  an  improper  use  of  the  process  of 
the  court,  and  his  alias  writ  was  properly  quashed. 

(rf)  That  V.  having  entered  and  acquired  his  possession  under 
and  in  the  right  of  H.,  when  her  writ  had  turned  M.  out  and 
put  her  in  possession,  he  had  a  sufficient  right  and  interest  in  the 
8ubject-matt«r  to  authorize  him  to  move  for  the  vacation  of  the 
alias  writ  audits  execution.     lb.  31:2. 

5.  An  equitable  title  to  land  no  defense  to  ayi  action   of  ejectment. — An 

action  of  ejectment,  or  the  corresponding  statutory  real  action  can 
not  be  defended  upon  an  equitable  title,  whatever  may  be  its 
strength.     Tutwiler  v.  Mnnford,  308. 

6.  Ejectment  against  husband;  equities  of  the  wife  no  defense. — Where 

husband  and  wife  exchanged  with  another  the  wife's  lands  in 
Virginia  and  Maryland  for  lands  in  this  State,  but,  by  mistake,  a 
deed  to  the  lands  taken  in  exchange  was  made  to  the  husband, 
who  thereafter  executed  and  delivered  to  the  wife  a  written  instru- 
ment, covenanting  to  stand  seized  of  the  lands  for  her  use  during 
her  life,  and  at  her  death  for  the  use  of  their  children,  but  con- 
taining no  words  of  conveyance;  and  afterwards  the  lands  were 
levied  on  and  sold  by  the  sheriff  under  attachments  sued  out  by 
the  husband's  creditors,  the  sheriff  executing  to  the  purchaser  a 
deed, — held,  in  an  action  at  law,  brought  bj-  the  purchaser  jigainst 
the  hu8l)and,  to  recover  the  lands,  that,  the  legal  estate  in  the 
lands  residing  in  the  liusband  at  the  time  of  the  levy  and  sale 
under  the  attachments,  the  purchaser  acquired  it  by  his  jnirchase 
and  the  conveyance  executed  to  him  by  the  sheriff;  and  that,  hav- 
ing the  legal  estate  and  the  right  of  possession,  he  was  entitled  to 
recover,  whatever  may  be  the  equities  of  the  wife  and  children 
under  the  covenant  to  stand  seized.     lb.  308. 

7.  Ejectment  by  administrator  to  recover  lands  for  distrihutioii;  what  no 

defense. — An  administrator  having  authority  under  the  statute  to 
sell  lands  for  distribution  as  well  as  for  the  payment  of  debts,  he 
can  maintain  ejectment  against  strangers  holding  adversely  to  him- 
self and  the  heirs,  to  recover  lands  of  his  intestate,  as  well  for  dis- 
tribution as  for  the  pavment  of  debts;  and  hence,  it  is  no  defense 
to  such  action,  that  alf  the  debts  have  been  paid,  or  are  barred  by 
the  lapse  of  time.     Morgan  v.  Casey,  Adm'r,  222. 

8.  Ejectment  by  administrator  de  bonis  non  to  recover  lands  sold  by  his 

predecessor,  but  not  conveyed;  payment  of  purchase-money  and  dis- 
tribution no  defense. — To  an  action  of  ejectment,  brought  by  an  ad- 
ministrator de  bonis  non  to  recover  lands  which  had  been  sold  by 
iiis  predece8.sor  under  an  order  of  the  probate  court,  but  of  AVhich 
no  conveyance  had  been  executed  to  tne  purchaser,  the  fact  that 
the  purchase-money  had  been  paid  to,  and  distributed  among  the 
heirs,  l)y  his  predecessor,  is  no  defense,  although  the  recovery  is 
sought  for  the  purpose  of  distribution.     lb.  222. 

9.  Writ  of  possession  in  ejertment;   when  release  sufficient  to  authorize 

supersedeas. — An  instrument,  duly  executed  by  a  plaintiff  in  eject- 
ment to  the  defendant  after  a  recovery,  founded  on  a  valuable  con- 
sideration, acknowledging  full  satisfaction  and  settlement  of  the 
indgment,  and  releasing  ami  forever  discharging  the  defendant, 
his  heirs  and  personal  representative  "from  any  further  liability 
whatever  on  account  of  said  judgment,  both  as  to  the  damages  and 
the  possession  and  title"  to  the  land  recovered,  and  granting,  con- 
veying and  releasing  all  his  right,  title  and  interest  in  and  to  said 
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land,  and  his  "riglit  of  possepsion,  or  the  execution  of  writ  of  pos- 
session under  said  judgment,"  to  which  he  niiglit  he  entitled, 
operates  as  a  valid  release  of  the  plaintifl''s  right  and  interest  in 
the  recovery,  and  in  the  land,  and  entitles  the  defentlant,  as 
against  the  plaintiff,  to  a  supersedeas  of  a  writ  of  possession  is- 
sued on  the  judgment,  and  to  a  satisfaction  of  tlie  judgment. 
Johnson  v.  Cook,  537. 

See  Deeds  3,  4 ;  Limitations,  Statute  of. 

EQUITY.     See  Chancery. 

ERROR  AND  APPEAL. 

\.  When  decree  not  final. — To  a  bill  filed  to  enforce  a  vendor's  lien  on 
land  for  unpaid  })urchase-money  purchasers  at  a  tax  sale,  made 
after  the  complainant's  lien  had  accrued,  who  were  in  adverse 
possession,  claiming  title  under  their  tax  deed,  having  been  made 
parties  defendant,  they  demurred  on  the  ground  that  they  were 
improperly  joined  as  defendants,  and  ihat  the  court  had  no  juris- 
diction to  litigate  and  determine  the  validity  of  their  title,  and 
their  demurrer  having  been  sustained,  and  the  bill  dismissed  as 
to  them,  a  decree  was  rendered  at  a. subsequent  term  granting  the 
relief  prayed  agains.t  the  other  defendants,  andifrom  this  decree 
the  complainant  appealed.  Held,  that  the  decree  sustaining  the 
demurrer  interposed  by  the  purchasers  at  the  tax  sale,  and  dis- 
missing the  bill  as  to  them  was  interlocutory  and  not  final,  and 
that  errors  could  be  assigned  thereon,  although  more  than  one 
year  had  elapsed  after  it  was  entered  before  the  appeal  was  taken. 
Randle,  Adm'r,  v.  Boyd,  282. 

2.  Motion  for  new  trial;  its  effect  on  finality  of  judgment. — While  a  mo- 

tion for  a  new  trial,  made  after  verdict  and  judgment  in  the  pri- 
mary court,  is  pending  and  undetermined,  astaj'  of  execution  hav- 
ing been  ordered  to  await  the  determination  of  the  motion,  there 
is  no  such  final  judgment  as  will  supjiortan  appeal  to  this  court ; 
and  an  appeal,  taken  during  the  pendency  of  such  motion,  will  be 
dismissed.     Kinney  v.  S.  it  ^V.  Ala.  R.  li.  C<>.,  536. 

3.  Order  removing  cause  from  State  to  Federal  court,  a  final  judgment, 

from  which  appeal  lies. — An  order  made  bj'the  i)robate  court,  in  a 
proceeding  instituted  by  a  telegraph  company  to  condemn  the 
right  of  way  along  the  road-bed  of  a  railroad  company  for  the  es- 
tablishment of  its  line  of  telegraph,  removing  the  cause  from  that 
court  to  the  Federal  court,  under  the  provisions  of  the  act  of  Con- 
gress, is  a  final  judgment,  from  which  an  appeal  or  writ  of  error 
will  lie.     Ex  parte  Southern  Tilegrnph  Co.,  5(14. 

4.  When  decree  not  barred  of  reriew  on  appeal  hy  statute  of  one  year. — A 

bill  having  been  filed  to  enforce  a  vendor's  lien  on  lancf  for  un- 
paid purchase-money,  to  which  one  of  the  defenses  relied  on  was 
payment,  a  decree  was  entered  on  21st  July,  1880,  on  submission 
on  pleadings  and  proof,  declaring  that  the  complainant  had  a  lien  on 
the  land,  and  that  he  was  entitled  to  relief,  and,  after  reciting  that  the 
proof  on  the  defense  of  payment  was  contradictory  in  some  mate- 
rial particulars,  ordering  "that  said  matters  of  j)ayment  be  re- 
ferred to  the  register  who  will  state  an  account,"  debiting  the  pur- 
chaser-with  the  purchase-monev  and  interest,  and  crediting  him 
with  any  sums  justly  and  legally  paid,  and  showing  balance  due 
thereon.  On  5th  March,  1881,  the  register  having  reported,  the 
report  was  confirmed,  and  a  decree  of  sale  entered ;  and,  on  22d 
December,  1881,  this  appeal  was  taken.  Held,  on  motion  of  the 
appellee  to  strike  out  assignments  of  error  based  on  the  decree  of 
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21st  July,  1880,  on  the  ground  that  it  was  rendered  more  than  one 
year  before  the  appeal  was  taken,  that  said  decree  was  interlocu- 
tory, and  was  open  to  review  on  this  appeal.  The  motion  was, 
therefore,  overruled.     Slringfellow  v.  Ivie,  209. 

5.  Presumption  in  favor  of  ruling  of  primary  court. — The  jurisdiction 

of  justices  of  the  peace  in  actions  of  detinue  being  limited  to  fifty 
dollars,  a  judgment  rendered  in  a  justice's  court  in  such  action, 
determining  the  right  to  property  of  greater  value,  is  without  ju- 
risdiction and  void ;  and  where,  on  the  trial  of  an  action  of  trover, 
brought  to  recover  damages  for  the  conversion  of  a  chattel  shown 
to  be  of  the  value  of  one  hundred  dollars,  the  circuit  court  ruled 
out  evidence  of  a  former  recovery  in  detinue  before  a  justice  of  the 
peace,  offered  by  the  defendant  in  bar  of  the  action,  on  appeal, 
the  bill  of  exceptions  purporting  to  set  out  all  the  evidence,  and  it 
not  showing  that  any  proof  was  offered,  that  the  justice  had  juris- 
diction, this  ruling  of  the  primary  court  is  presumed  to  have  been 
based  on  the  ground  of  want  of  jurisdiction  in  the  justice,  and  is 
free  from  error.     Rodgers  v.  Gaines,  218. 

6.  Same. — The  parties  having  appeared,  and,  not  demanding  the  inter- 

vention of  a  jury,  submitted  a  motion  and  controverted  ques- 
tions of  fact  arising  thereon  to  the  decision  of  the  primary  court, 
if,  on  appeal,  the  decision  of  that  court  on  mere  matters  of  fact — 
on  the  effector  weight  of  the  evidence — is  revisable,  the  burden  of 
showing  thtt  it  is  plainly  erroneous,  rests  on  the  party  complain- 
ing.    Lehman  liros  v.  Howze,  302. 

7.  Same. — When  the  bill  of  exceptions  does  not  purport  to  set  out  all 

the  evidence,  this  court  will,  on  appeal,  joresume  that  there  was 
testimony  to  justify  all  the  rulings  of  the  primary  court,  if,  under 
anv  state  of  proof,  they  would  be  free  from  error.  3/.  c(-  E.  Ji.  R. 
Co'.  V.  Kolb,  396. 

8.  Error  in  sustaining  demurrer  to  special  plea;  when  presumption  of 

injury  prevails. — Where  a  demurrer  to  a  special  plea  is  erroneously 
sustained,  the  error  is  without  injury  and  not  a  cause  of  reversal, 
if  it  appears  that  the  defendant  has  had,  under  the  general  issue, 
the  full  benefit  which  could  have  been  derived  from  the  special 
plea ;  but  that  fact  must  affirmatively  appear  from  the  record,  and 
if  it  does  not,  injury  will  l)e  presumed,  thereVjy  causing  a  reversal. 
Mitcham  A  Smith  v.  Moore,  Adm'r,  542. 

9.  Decision  of  primary  court  on  issue  of  fact;  ivhen  nill  not  be  revicved 

on  appeal.— \\\wre  a  defendant  in  a  criminal  case  moved  to  (juash 
the  mdictment  on  matters  dehors  the  record,  and  set  up  the  same 
matters  in  a  plea  in  abatement,  and  an  issue  of  fact  was  formed 
on  the  avenuents  of  the  motion  and  plea,  which,  by  the  written 
consent  of  the  solicitor  for  the  State  and  the  detendant,  was  sub- 
mitted to  the  court  for  decision,  without  the  intervention  of  a  jury, 
and  the  court  found  the  issue  in  favor  of  the  State,  but  made  no 
special  findings  of  the  facts  disclosed  by  the  evidence,  the  decision 
of  the  primary  court  on  the  issue  of  fact,  thus  formed  and  tried, 
will  not  be  reviewed  bv  this  court  on  appeal  or  writ  of  error. 
Green  v.  Slate,  26. 
10.  Same;  when  sustained  by  the  record. — The  defendant  being  a  negro, 
and  the  issue  thus  formed  being,  in  substance,  whether,  in  select- 
ing the  grand  jury  by  which  the  indictment  was  found,  the  sheriff, 
judge  of  probate  and  clerk  of  the  circuit  court  refused  to  place  <m 
the  list,  or  in  the  box  from  which  juries  were  drawn,  the  naniesof 
persona  of  Afrit;an  l)loo<l,  because  of  their  race  and  color,  and  all 
the  testimony  introduced  on  the  trial  of  this  issue,  which  the  bill 
of  exceptions  purports  to  set  out,  showing  affirmatively  that  no 
person  was  excluded  from  the  jury  box,  or  from  the  jury,  on  ac- 
count of  his  race,  color  or  previous  slavery,  and  there  being  an 
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entire  absence  of  testimony  that  there  was  in  the  county  a  single 
person  of  African  blood,  who  possessed  the  reciiiisite  (jualifications 
of  a  grand  juror,  but,  on  the  contrary,  the  testimony  of  the  only 
two  witnesses  examined,  the  sheriff  and  the  clerk,  being  that  there 
was  none  such ;  this  court,  if  the  decision  of  the  primary  court 
in  favor  of  the  State  on  this  issue  could  be  reviewed  on  appeal, 
could  not  affirm,  on  any  known  rule  of  judicial  action,  that  the 
officers  cfaarged  with  the  duty  of  drawing  the  jury  have  violated 
that  duty,  and  that  the  witnesses  have  sworn  falsely,  but  would 
be  compelled  to  hold,  that, the  primary  court  has  made  a  true 
finding  according  to  the  evidence.     lb.  26. 

11.  When  decisions  of  the  United  States  Supreme  Court  are  binding  on  this 

coxirt. — On  all  (piestions  arising  under  the  Federal  Constitution 
and  the  acts  of  Congress  thereunder,  the  rulings  of  the  Supreme 
Court  of  the  United  States  are  final ;  and  to  the  law  as  <leclared 
by  that  court  touching  such  questions,  this  court  has  uniformly 
conformed  its  rulings.    /  b.  i6. 

12.  Striking  answer  from  file;  tvhen  error  not  shown. — On  appeal  all  rea- 

sonable presumptions  are  indulged  to  support  the  judgment  or 
decree  of  the  prunary  court,  and  no  intendments  are  made  for  its 
reversal ;  and  hence,  this  court  can  not  say  that  the  chancerj' 
court  erred  in  striking  answers  to  a  cross-bill  from  the  file,  or  in 
refusing  to  allow  answers  to  be  filed  thereto,  when  they  are  not 
embodied  in  the  record.     Hale  v.  Vaughan,  E.r'r,  145. 

13.  When  rulings  of  primary  court  error  vnthout  injurg. — "When  a  bill 

of  exceptions,  taken  by  the  plaintifT,  purports  to  set  out  all  the 
evidence,  and  he  fails  to  show  any  title  \n  himself  by  reason  of 
his  failure  to  incorporate  a  transcript  and  deed  in  his  bill,  the 
ruling  o!  the  primary  court,  if  erroneous,  must  be  regarded  as 
error  without  injury  to  his  legal  rights,  and  will  not  operate  to 
reverse  the  iudgment  rendered  against  him.  Pearce  r.  Clements, 
256. 

14.  Practice  on  appeal,  when  satisfaction  of  judgment  in  a  court   of  law 

has  been  coerced. — When  a  plaintiff  coerces  satisfaction  of  an  or- 
dinary judgment  of  a  court  of  law,  and  afterwards  sues  out  an 
appejil  to  this  court,  the  appeal  will,  on  motion  of  the  appellee,  be 
dismissed ;  and  if  he  coerces  jiayment  of  the  judgnient  after  he 
has  taken  the  appeal,  this  court,  on  being  informed  thereof,  will 
withhohl  the  certificate  of  reversal,  unless  the  money  collected  is 
refunded  to  the  defendant  in  execution.     Phillips  r.  towles,  4O6. 

15.  Same,  when   decree  of  probate  or  chancery  court  lias  been  coerced. 

But  this  is  a  discretionary  power,  to  be  exercised  by  the  appellate 
court  only  for  the  i)revention  of  injustice,  oppression,  or  vexation  ; 
and  heme,  in  all  cases  of  appeals  from  the  chancery  and  j)robate 
courts,  the  decrees  of  which  are  of  a  peculiar  nature,  and  not 
necessarily  entireties,  as  are  judgments  at  law,  if  the  sum  coerced 
out  of  the  defendant  in  execution  is  admitted  to  be  due,  or  there 
seems  to  be  no  controversv  or  bona  fide  dispute  as  to  the  fact  that 
it  is  due,  so  tliat  the  appellate  court  can  clearly  see,  from  the  facts 

S resented  in  the  record,  that,  upon  a  new  trial,  a  less  sum  can  not 
e  recovered  by  the  plaintiff,  a  motion  to  dismiss  the  appeal,  or 
stay  proceedings  should  be  refused.     lb.  4O6. 

16.  Whe7i  assignments  of  error  considered  as  waived. — A'^signments  of 

error,  which  are  not  insisted  on  in  argument,  will  be  regarded  as 
waived.     Robertson  v.  Bradford,  116. 

17.  When  this  conrt  icill  not  reverse  on  exceptions  to  aflmissihility  of  evi- 

dence.— This  court  will  not  reverse  on  exceptions  reserved  to  the 
rulings  of  the  i)rimary  court  sustaining  objections  to  questions 
propounded  to  a  witness  by  the  appellant,  when  it  does  not  api)ear 
from  the  questions,  that  the  answers  sought  to  be  elicited  may  not 
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have  been  immaterial,  foreign  to  the  issue,  or  otherwise  illegal, 
and  it  is  not  shown  by  the  record  what  answers  the  witness  was 
expected  to  give.     Allen  v.  Stale,  23. 

18.  On  appeal  in  capital  caie,  service  of  venire  and  copy  of  indictment 

need  not  he  affirmntiveUi  shovm. — The  record  on  appeal  in  a  capital 
case  need  not  show  ntrirniativeiy  that  the  prisoner  was  served,  as 
required  by  the  statute,  with  a  copy  of  the  indictment  and  venire  ; 
but,  in  the  absence  of  any  objection  in  the  primaTy  court  on  that 
ground,  such  service  will  be  presumed  to  have  been  properly  and 
regularly  made.     Shelton  v.  State,  5. 

19.  Appeal  in  criminal  cases;  can  not  be  prosecuted  by  an  escaped  pris- 

oner.— As  escaped  prisoner,  who  has  been  convicted  of  cnine,  can 
not  be  permitted  to  pro.^ecute  an  appeal  in  this  court  to  reverse 
the  judgment  of  conviction,  until  he  submits  himself  again  to  the 
■  custody  of  the  law,  and  to  the  jurij^diction  of  the  court.  (Over- 
ruling Parsons  v.  State,  22  Ala.  50.)     Wartvick  v.  State,  4^0. 

20.  Same;  when  motion^to  dismiss  trill  he  granted. — Hence,  in  this  case, 

an  anpeal  from  a  conviction  of  murder,  it  being  shown  to  tlie  satis- 
faction of  the  court,  that  the  pris-oner  had  escaped  from  the  custody 
of  his  jailer,  and  was  a  fugitive  from  justice,  it  was  ordered,  on 
motion  of  the  Attorney-General,  that  the  appeal  should  be  dis- 
missed, unless  it  is  made  to  appear,  on  the  regular  call  of  the 
docket  of  the  Division  from  which  the  appeal  was  taken,  at  the 
next  term  of  this  court,  that  the  prisoner  had  submitted  himself  to 
the  jurisdiction  of  this  court,  by  returning  to  the  custody  of  the 
proper  officer  of  the  law.     76.  4S0. 

21.  Same;  evidence  in  support  of  motion  to  dismiss. — The  motion  to  dis- 

miss the  appeal  in  such  case  may  be  granted  on  affidavits  showing 
that  the  prisoner  had  escaped  from  custody,  and  was  a  fugitive 
from  justice,  without  previous  notice  to  the  appellant  or  his  coun- 
sel,   lb.  486. 

22.  Record  on  apneal;  what  not  a  part  of. — An  unsigned  pai)er,  styled 

"memoranda  of  register,"  and  found  at  the  end  of  the  transcript, 
and  after  the  register's  certificate  thereto,  followed  by  this  state- 
ment in  parenthesis:  "The  foregoing  is  an  epitome  of  facts  as 
noted  by  the  register  on  tiie  reference,  and  which  is  attached  to 
the  record  as  made  out  in  this  case,  at  request"  of  appellant's 
solicitor,  can  not  be  considered  as  a  part  of  the  record.  Weaver  ti. 
Cooper,  .il8. 

23.  What  not  proper  part  of  transcript  on  appeal. — The  opinion  of  this 

court  on, former  appeal  is  not  a  proper  part  of  the  transcript  on  a 
subsecpient  appeal ;  and  if  included  in  the  transcrii)t,  no  costs 
will  be  allowed  for  it.     Rosette  v.  Wymi,  14''. 

24.  Transcript  sent  up  as  a  return  to  certiorari;  its  effect  on  former  tran- 

script.— Where  there  is  any  repugnancy  between  the  contents  of 
the  orignal  transcript,  and  that  sent  up  as  a  return  to  a  certiorari 
awarded  by  this  court,  the  latter  must  be  regardc'tl  as  the  true  and 
correct  record.     Pearce  v.  Clements,  266. 

See  CiiARfJE  TO  JuKV,  7,  8 ;  Insolvent  Kst.^tes. 
ESTATES  OF  DECEDENTS. 

1,  Sah  of  de cedent's  land;  when  void. — An  order  of  the  probate  court. 

for  the  sale  of  a  decedent's  land,  based  on  an  application  which 
does  not  allege  the  exi.stence  of  facts  upon  wiiich  the  jurisdiction 
of  the  (rourt  is  made  by  statute;  to  depend,  is  coram  non  jndice  and 
void  ;  and  a  sale  made  in  pursuance  thereof  is  a  nullity.  Robert- 
son V.  Bradford,  IW. 

2.  »S'aife  of  testator's  land  by  personal  representative;  when  unauthorized 
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by  irill  and  void. — When  a  will  gives  no  authority  to  sell  land,  ex-' 
cept  for  final  division,  which  is  postponed  until  after  the  testator's 
youngest  child  becomes  of  age  or  marries,  a  sale  under  the  will  by 
the  personal  representative  before  that  time  is  void,  conveying  no 
title,  and  presenting  no  obstacle  to  a  recovery  at  law  by  the  heirs. 
Massey.  Adin'r,  v.  Modnirell,  4^1. 

3.  Decree  of  sale  of  decedenVa  land;  conclusiveness  of  its  recitals  on  col- 

lateral attack. — "When  a  decree  of  the  probate  court,  ordering  a  sale 
of  a  decedent's  land,  recites  as  a  fact  that  the  necessity  for  the 
sale  was  jiroved  by  depositions  taken  as  in  chancery  cases,  tlie 
decree  is  final  and  conclusive  upon  that  matter,  when  collaterally 
assailed,  and  can  not  be  impeached  by  a  reference  to  the  deposi- 
tions upon  which  the  court  proceeded.     Massey  v.  Smith,  173. 

4.  Sale  of  decedent's  lands;  what  interest  passes  under. — A  decree  of 

the  probate  court  ordering,  on  the  petition  of  the  personal  repre- 
sentative of  a  decedent's  estate,  the  sale  of  lands,  and  a  sale  and 
conveyance  made  thereunder,  must  be  taken  and  construed  in 
connection  with  the  petition;  and  hence,. if  the  petition,  averring 
that  the  decedent  owned  and  possessed,  at  the  time  of  liis  death, 
a  designated  undivided  interest  in  the  lands,  seeks  only  the  sale  of 
that  interest,  a  decree  ordering  the  sale  of  .the  entire  estate  in  the 
lands,  and  a  sale  and  conveyance  made  under  and  in  pursuance  of 
the  decree,  pass  to  the  purchaser  only  the  designated  interest  des- 
cribed in  the  petition,  constituting  him  a  tenant  in  common  with 
the  other  owners.     Fielder,  E.r'r,  r.  Childs,  567. 

5.  Application  for  sale  of  decedenCs  lands;  necessary  averments. — In  a 

petition  to  the  prol)ate  court  by  an  administrator  for  the  sale  of  a 
decedent's  lands,  for  the  payment  of  debts,  or  for  distribution,  if 
the  decedent  left  a  will,  that  fact  should  be  averred,  and  also  the 
names  of  the  several  devisees;  and  if  the  widow  is  one  of  the 
devisees,  and  she  has  dissented  from  the  will,  these  facts  should 
•         also  be  stated.     Meadou-s  v.  Meadows,  356. 

6.  Same;  proof  of  djxsent  by,  uidov  from  vull. — Facts  within  the  mere 

knowledge  of  a  judge,  unless  of  such  a  character  as  come  within 
judicial  cognizance,  can  not  be  considered  as  part  of  the  testimony 
in  a  cause,  unless  ofiered  in  evidence,  or  admitted  in  the  pleading.s ; 
and  hence,  it  is  error  for  the  probate  court,  on  the  trial  of  an  ap- 
plication by  an  administrator  for  the  sale  of  a  testator's  lands,  to 
consider  as  evidence  the  widow's  dissent  from  the  will,  unless  it 
is  actually  introduced,  although  it  is  on  file  in  said  court  as  one 
of  the  papers  connected  with  the  administration  of  the  estate. 
lb.  356. 

7.  Same;  when  averments  sufficient. — Where  an  application  by  an  ad- 

ministrator to  the  probate  court  for  the  sale  of  a  decedent's  lands 
for  the  payment  of  debts  avers  the  amount  of  the  debts  due  by 
the  estate  and  the  fact  that  there  is  no  personal  property  belong- 
ing to  the  estate,  the  logical  deduction  follows  that  the  personal 
property  is  insufficient  for  the  payment  of  debts,  and,  therefore,  a 
sale  of  the  lands  is  necessary  ;  and  while  it  is  better  to  allege  such 
inference,  the  failure  to  do  so  does  not  render  the  application  de- 
murrable,    lb.  356. 

8.  Personal  property  of  a  decedent;  interest  of  distributee  merely  equitable. 

A  distributee  of  an  intestate's  estate  has  only  an  equitable  interest 
in  the  personal  property  belonging  to  the  intestate  at  the  time 
of  his  death,  which  will  not  support  detinue,  the  legal  title  thereto 
vesting  in  the  personal,  representative  when  appointed.  Huddle- 
ston  r.  Huey,  215. 

See  Executors  AND  Ad-ministbators;  Insolvent  Estates  ;  and 

Wills. 
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1.  When  parties  estopped  to  assail  judicial  proceedings.^— ^o  person, 

whether  sui  juris,  or  under  dispability,  who  has  received  and  re- 
tains the  fruits  of  a  judicial  proceeding,  can  be  heard  to  assail  it 
either  for  irregularity  or  illegality,  to  the  prejudice  of  others,  who 
have  in  good  faith  relied  and  acted  upon  it ;  and  in  the  application 
of  this  principle,  it  is  immaterial  that  the  proceeding  is  void  for 
want  oi  jurisdiction  in  the  court  entertaining  and  sanctioning  it. 
Robertson  v.  Bradford,  116. 

2.  When  heirs  estopped  from  setting  up  legal  title  to  land  sold  under  order 

of  probate  court. — Where  an  administrator  sells  land  of  his  intes- 
tate under  a  void  order  of  the  probate  court  for  its  full  value,  and 
the  purchase-money  is  paid  to,  and  used  by  the  administrator  in 
paying  the  debts  of  the  estate,  and  in  the  maintenance  of  a  sole  and 
minor  heir,  such  heir,  not  having  made  or  tendered  restitution  of 
the  purchase-money,  is  estopped  in  equity  from  asserting  his  legal 
title  to  the  prejudice  of  the  purchaser  or  his  privies.     lb.  110. 

See  Adverse  Possession,  2 ;  Ejectment,  8 ;  Railroads  ;  Tenants  ' 
IN  Common. 

EVIDENCE. 

I.     Admissibility  and   Relevancy. 

1.  Competencif  of  a  party  as  a  witness  under  section  3058  of  tfie  Code. 

Under  the  statute  rendering  a  party  incompetent  to  testify  as  to 
any  "transacti<m  with,  or  statement  by  a  deceased  person,"  etc., 
testimony,  to  come  within  the  first  class  mentioned,  must  relate  to 
some  act  done  by  the  deceased,  or  in  the  doing  of  which  he  per- 
sonally participated  ;  and  to  come  within  the  other  class  mentioned, 
it  must  be  of  a  conversation  to  wliidi  the  decesed  was  a  party,  and 
in  which  his  statements,  replies,  or  presumed  admission  from 
silence  are  sought  to  be  introduced  in  evidence ;  and  in  either  case, 
to  fall  within  tlie  prohibition  of  the  statute,  the  transaction  or 
statement  must  be  of  such  a  character,  and  so  connected  with  the 
deceased  that,  if  living,  the  presumption  would  be  that  he  could 
deny,  qualify,  or  explain  it.      Wood,  E.v'rx,  v.  Brewer,  :i,')9. 

2.  Same. — If  the  testimony  relate  to  a  transaction   with  another,  or 

falls  not  within  the  class  supposed  to  be  })articularly  within  the 
knowledge  of  the  deceased,  neither  the  rule  of  exclusion,  nor  the 
reason  of  it  applies;  and  hence,  it  was  held  that  the  testimony  ob- 
jected to  in  this  case,  as  coming  within  the  statute,  was  competent, 
and  the  primary  court  did  not  err  in  admitting  it.     lb.  3.')9. 

3.  Admissibility  of  evidence. — In  an  action  on  an  account  for  work  and 

labor  done  for,  and  on  the  plant.ntion  of  a  deceased  jhtsou,  brought 
by  a  transferee  of  the  account,  the  fact  that  the  transferor  worked 
on  the  plantation,  and  the  value  of  his  services  being  shown  by  a 
witness,  it  is  competent  for  the  j)laintifi"  to  further  prove  by  the 
witness  that  the  latter  worked  on  the  plantation  with  the  trans- 
feror, for  the  purpose  of  showing  the  witness'  opj)ortunities  of 
knowing  that  the  transferor  did  work  on  the  plantation,  and  the 
value  of  the  services  rendered  by  him.     lb.  250. 

4.  Same. — In  such  action,  the  plaintifT's  case  being  ])re8ented  in  two 

aspects, — on  an  alleged  contract  made  l)etween  the  decedent  and 
tlie  transferor,  and  on  an  implied  promise  by  the  decedent  to  pay 
the  transferor  the  value  of  the  services  rendered  by  the  latter  ou 
the  plantation  of  the  former,  with  his  knowledge  and  consent, — 
and  the  defenfj^  being,  that  if  such  services  were  performed,  they 
were  performed,  at  the  instance  and  re<jue8t  of  another,  who  had 
charge  and  possession  of  the  plantation,  and  was  cultivating  it, 
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as  lessee  of  the  decedent,  it  is  competent  for  the  witness  to  testify, 
at  the  plaintiff's  instance,  that  he  worked  on  the  plantation  the 
same  year  when  the  alleged  services  were  performed'by  the  trans- 
feror, under  the  emi)loyment  of  the  decedent,  and  tjiat  the  latter 
]^iaid  him  for  his  services,  as  an  act  of  control  or  proprietorship, 
furnishing  some  evidence  that  the  crop  on  the  plantation  was 
being  made  on  the  decedent's  account.     lb.  2.59. 

5.  Admixsibility  of  eride/iice;  what  an  inference  or  conchmon. — In  an 

action  on  the  case,  founded  on  a  letter  written  by  the  defendant  to 
the  plantiff,  recommending  another  as  trustworthy,  the  latter  hav- 
ing loaned  money  on  the  faith  thereof,  the  plaintiff  cf.n  not  testify 
as  a  witness,  that  he  never  would  have  loaned  the  money,  but  for 
the  letter  written  to  him  by  the  defendant,  such  testimony  being, 
not  of  a  fact,  but  of  an  inference  or  conclusion  of  fact,  to  be  drawn 
by  the  jury.     Baker  r.  Trotfn-,  217 . 

6.  Action  on  letter  of  recommmdation;  admissihility  of  gcod  character  of 

the  party  in  vhoae  favor  the  letter  was  written. — In  such  an  action, 
evidence  of  the  good  character  of  the  party  in  whose  favor  the  letter 
was  written,  having  a  tendency  to  show  that  the  defendant  had  a 
well  founded  belief  in  the  truth  of  the  representations  made  in  the 
letter,  is  admissible  for  the  defendant.     lb.  277. 

7.  Same;   what  admissible   on   cross-examination  of  witness. — In  such 

action,  the  dcf'ndant  having  examined  as  a  witness  the  party  in 
whose  favor  tlh  letter  was  written,  it  is  error  for  the  ])rimarj'  court 
to  refuse  to  ale  w  the  plaintiff,  on  cross-examination,  to  ask  the 
witness,  for  the  purpose  of  affecting  his  credibility,  whether,  "some 
two  years  previously  in  the  Circuit  Court  of  Pike  county,  in  which 
county  he  formerlv  lived,  his  character  was  not  shown  to  be  that 
of  a  hog-thief."     lb.  277. 

8.  What  not  competent  proof  of  possession. — Possession  of  land  is  a  fact, 

and  must  be  proved  as  other  facts  are  proved,  by  legal  evidence; 
and  neither  unsworn  statements  of  past  transactions,  nor  declara- 
tions by  the  person  whose  posse.'-sion  is  sought  to  be  established, 
of  the  purpose  for  which  he  was  going  on  the  land,  are  admissible 
in  proof  of  it.     Doe,  ex  dem.  v.  Clayton,  3.')9. 

9.  When  testimony  of  wutness  shoun  to  be  illegal  by  cross-examination. 

When,  on  direct  examination,  a  witness  testifies  to  a  fact  relevant 
to  the  issues  in  the  cause,  but,  on  cross-examination,  it  is  shown  • 
that  he  had  no  personal   knowledge  of  the  fact,  his  testimony 
touching  the  existence  of  such  fact  should,  on  motion,  be  excluded 
from  the  jury.     lb.  359. 

10.  Proof  of  receipt  attested  by  subscribing  witness;  how  made. — The  at- 

testing witness  to  a  receipt  offered  in  evidence  must  be  called,  or 
his  absence  accounted  for,  before  other  evidence  of  its  execution  is 
admissible.     Jenks  v.  Terrell,  Adm'r,  238. 

11.  Admissibility  of  evidence;  res  inter  alios  acta. — The  defense  to  an  ac- 

tion on  an  account  ))eing,  that  the  creditor  had  accepted  the 
debtor's  notes  for  a  part  of  the  debt,  with  sureties,  in  full  settle- 
ment and  satisfaction,  which  was  controverted  l)y  the  plaintiff, 
the  fact  that  the  defendant  had  made  similar  settlements  with 
other  creditors,  the  plaintiff  not  being  connected  therewith,  is  res 
inter  alios  acta,  and  irrelevant,  and  inadmisible.  Singleton,  Hunt 
&  Co.  r.  Thomas,  205. 

12.  Admissibility  of  evidence. — Where,  in  an  action  on  the  official  bond 

of  a  county  treasurer,  the  breaches  assigned  are  his  failure  to  ac- 
count for  money  received  in  his  official  capacity,  and  to  pay  it  over 
to  his  successor,  evidence  as  to  what  use  he  made  of  the  moneys 
collected,  the  place  at  which  it  was  kept,  his  failure  to  keep  it 
safely,  and  as  to  his  having  it  on  hand  at  the  expiration  of  his  offi- 
cial term,  is  irrelevant  and  inadmissible.   Lewis  v.  Lee  County,  148. 
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13.  Report  of  committee  appointed  by  court  of  county  comijiissioners  on 
.  treasurer's  books  res  inter  alios  acta. — The  report  of  a  committee, 

appointed  by  the  court  of  county  commissioners  to  audit  and  ex- 
amine the  books  and  papers  of  the  county  treasurer,  made  to  that 
body  after  tlie  termination  of  his  term  of  office,  showing  tliat  the 
treasurer  was  in  default  for  a  stated  sum,  is,  as  to  the  treasurer 
and  his  sureties,  res  inter  alios  acta,  and  inadmissible  against 
them  in  a  suit  brought  by  the  county  against  thern  on  the  treas- 
urer's official  bond.     lb.  14S. 

14.  Same;  when  eridence  against  the  treasurer. — If,  however,  the  report 

was  read  to  the  court  in  the  hearing  of  the  treasurer,  and  he  as- 
sented to  it  in  part,  so  far  as  he  assented  to  it,  the  report  is  com})e- 
tent  evidence  against  him  ;  but  such  assent,  being  an  individual, 
and  not  official  act,  does  not  render  the  report  competent  evidence 
against  his  sureties.     lb.  14S. 

15.  Whatnot  admissible  in  evidence. — It  having  been  shown  in  the  trial 

of  the  right  of  property  in  cotton  levied  on  under  an  attachment, 
that  the  cotton  was  a  part  of  a  crop  planted  and  partly  cultivated 
by  the  tlefendfjnt  on  rented  land,  but  abandoned  by  him  before  its 
maturity,  and  afterwards  gathered  by  his  landlord,  who  had  re- 
entered, the  fact  that  the  landlord,  after  the  crop  was  abandoned, 
.stated  to  the  plaintiff,  who  was  about  to  siie  out  an  attachment 
against  the  defendant  and  have  it  levied  on  the  crop,  that  he 
would  work  out  the  crop  and  pay  plaintiff's  demand  against  the 
defendant,  on  the  faith  of  which  the  attachment  was  not  then  sued 
out,  having  no  tendency  to  show  that  the  title  to  the  cotton  was  in 
the  defendant,  or  that  the  cotton  was  liable  to  the  attachment,  is 
inadmissible  for  the  plaintiff.  Shahan  v.  Herzberg,  Simpson.  <fe 
Co.,  59. 

16.  Same. — The  measure  of  damages  which  the  plaintiff  is  held  to  'be- 

entitled  to  recover  in  this  case,  an  action  for  breach  of  contract, 
being  the  profits  which  he  could  have  secured,  if  he  had  been  per- 
mitted to  perform  the  contract,  evidence  of  expense  incurred  by 
the  plain! iff  in  building  houses  on  the  land  for  the  occupancy 
of  himself  and  employees,  and  in  bringing  the  employees  to  the 
place,  is  inadmissible.     Mason  v.  Alabama  Iron  Co.,  ,^70. 

17.  Admissibility  of  eridence  on   crosf-examination. — On  the  cross-ex- 

amination of  a  witness,  lie  may  be  asked  as  to  liis  interest  in  the 
suit,  and  as  to  his  relations  with  the  party  introducing  him  ;  but, 
it  being  shown  that  the  witness  was  in  tlie  party's  employment, 
the  amount  of  salary  paid  him  by  his  employer  is  not  a  fit  subject 
of  inquiry.     I  h.  270. 

18.  When  evidence  of  consideration  of  deed  inadmissible. — Where  hus- 

band and  wife  sue  jointly  in  ejectment,  or  a  statutory  real  action 
in  the  nature  of  ejectment,  claiming  title  untler  a  deed  which,  on 
its  face,  creates  a  statutory  separate  estate  in  the  wife,  they  can 
not  be  allowed,  for  the  purpose  of  showing  that  they  are  entitled 
to  a  joint  recovery,  to  jtrove  by  i)nrol  evidence,  that  the  j)urcha8e- 
money,  paid  for  the  lajids  sued  for,  l)eIonged  to  the  wife's  equitable 
separate  estate.     Parsons  r.  Woodward ,  348. 

19.  Leading   (/ueslion;-  ivln'ii   pro/ter. — The  recollection  of  a   witness, 

testifying  to  declarations  of  a  party  touching  the  character  of 
metal  an  iron  sale  wa-i  made  of,  being  at  fault  as  to  the  name  given 
to  the  metal  by  siu-h  party,  the  name  may  l)e  suggested  to  him  by 
counsel  of  the  party  examining  him,  and  he  asked  whether  the 
name  suggeste<l  is  the  true  one;  leading  (juestions  being  often,  of 
necessity,  allowed  to  ai<l  the  memory  of  a  witness  in  recollecting 
name.s.     Herring,  Farrell  A  Sherman  v.  Skaggs,  44''- 

20.  Custom;  proof  of . — A  custom  is  a  fact,  and  is  capable  of  proof  as  any 

other  fact.    It  may  be  proved  by  evidence  of  facts  and  instances 
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in  which  it  lias  been  acted  upon ;  but  it  is  not  proved  by  evidence, 
that  it  was  acted  upoii  in  a  few  particular  instances  of  dealing; 
nor  is  such  evidence  admissible  toestablish  it« existence.     lb.  440. 

21.  Suit  on  attachment  bond;  mental  suffering  not  tlie  subject  of  direct 

proof,  but  an  inference  to  be  drawn  bit  the.  jury. — While  one  who  has 
been  wrongfully  and  vexatiously  attached,  may  recover  on  the  at- 
tachment bon<l  for  his  wounded  feelings,  such  suffering  is  not  the 
subject  of  direct  proof,  l)ut  is  an  inference  to  be  drawn  by  the  jury 
from  the  manner  and  carelessness  of  the  wrong;  and  hence,  in 
such  case,  it  is  not  competent  for  the  plaintiff  to  testify  that  by  the 
'  issue  and  levy  of  the  attachment  he  "was  mui-h  distressed  and 
harassed  in  body  and  mind,"  or  tiiat  he  "was  almost  crazy;"  or 
for  him  to  show  by  other  witnesses  the  apparent  distress  he  suf- 
fered in  conse(]uence  of  the  attachment.  Citii  Xat.  Bank  r.  Jef- 
fries, 183. 

22.  ir/icn  administrator'' s  report  not  admissible. — Where  the  vendee  of 

lanfl  at  an  administrator's  sale  sold  to  another,  the  administrator 
has  rto  authority  to  report  that  fact  in  his  report  of  the  sale ;  and 
the  report  is  not  competent  evidence  for  the  suV)-purchaser  on  a 
bill  filed  by  him  against  the  decedent's  heirs  and  a  third  party  in 
possession,  and  claiming  title,  to  compel  a  conveyance  of  the  land 
to  him.     Pruitt  r.  Holly,  369. 

See  Criminal  Law,  sub-title,  Eviuexce;  Tuiai.  of  Right  of 
Pkoperty  ;  Custom  ;  Deeds  ;  Maliciols  Prosecution. 

II.    Admissions  and  Declarations. 

23.  Admissions  by  principal;  when  not  competent  evidence  against  surety. 

Admissions  or  declarations  of  the  principal,  not  made  in  the 
course  (jf  any  business,  or  as  parts  of  any  acts  with  which  the 
surety  is  connected  by  his  contract,  but  merely  narrative  of  a  past 
transaction,  are  hearsay,  and  not  competent  eviiience  against  the 
surety,  whether  he  is  sued  alone,  or  jointly  with  the  jirincipal. 
Lewis  V.  Lee  County,  148. 

24.  Wlien  acts  and  declarations  of  husband  admissUde  against  wife. — In 

trover  by  the  wife  against  a  purchaser  at  a  sale  under  execution 
against  the  husband,  for  a  conversion  of  the  property  sold,  the 
(juestion  l)eing,  whether,  at  the  time  of  the  levy,  it  belonged  to  the 
wife  or  the  husband,  acts  and  declarations  of  the  husband,  made 
while  the  property  was  in  his  posses-ion,  and  tending  to  show  as- 
serted ownership  by  him,  are  admissible  for  the  defendant. 
Woods  V.  Dunlap,  169. 

See  Criminal  Law,  16,  17,  21,  52;  supra,  8,  14. 
III.    Burden  of  Proof  ;  Weight  and  Sufficiency. 

25.  Final  judgment  or  decree;  when  a  bar  to  second  suit. — A  judgment  or 

decree  is  final  and  conclusive,  operating  a  bar  to  a  second  suit, 
only  when  it  appears  with  reasonable  certainty  that  the  matters  in 
controversy  in  the  second  suit  were  involved  in  the  first.  If  this 
is  not  apparent  on  the  face  of  the  record  of  the  first  suit,  there  are 
cases  in  which  it  may  be  shown  by  extrinsic  evidence ;  but,  in  such 
cases,  the  burden  of  proof  rests  on  the  party  maintaining  the  af- 
firmative.    Pruitt  r.  Holly,  369. 

26.  Credit  claimed  by  administrator  on  settlement;  burden  and  degree  of 

of  proof,  wh'n  contested. — When  an  administrator  claims  a  credit, 
on  settlement  of  his  administration,  for  moneys  expended  by  him 
in  the  payment  of  a  debt  claimed  to  have  been  contracted  or  in- 
curred by  his  intestate,  the  burden  of  proving  the  debt,  if  con- 
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tested,  rests  on  him,  and  he  must  prove  it  by  the  same  degree  of 
evidence  the  creditor  would  have  been  compelled  to  produce,  if  he 
had  been  forced  to  an  action  for  its  recovery ;  and  he  must  also 
prove  the  fact  of  its  payment,  if  that  fact  be  put  in  issue.  Jenks  v. 
Terrell,  Adra'r,  238. 

27.  Suit  by  surety  of  administrator  for  contribtition;  effect  of  inventory, 
etc.,  as  evidence. — An  inventory  of  personal  property,  and  ac- 
counts of  sales,  filed  in  court  by  an  administrator  of  a  decedent's 
estate,  and  a  partial  settlement  made  by  him  of  his  administra- 
tion, being  official  acts,  are  admissible  evidence  on  behalf  of  a 
surety  claiming  to  have  discharged  a  common  liability,  and  seek- 
ing to  recover  contribution  from  his  co-surety  ;  but,  of  themselves, 
not  connected  with  evidence  of  the  state  of  the  accounts  of  the  ad- 
ministration of  the  principal,  the)'  are  not  sufficient  to  fix  the 
extent  or  amount  of  the  liability.     Taylor,  Adm'r,  v.  Meanx,  46S. 

•28.  ^.remption  from  street  duty  imposed  by  immieipal  ordinance;  when  not 
shou-n. — A  citizen  of  the  city  of  Birmingham,  having  been  arrested 
under  an  ordinance  of  said  city,  for  a  failure  to  perfo'rm  certain 
work  on  the  streets,  claimed  that  he  was  an  employee  of  the  A.  G. 
S.  Railroad  Company,  and,  as  such,  was  exempt  from  work  on  the 
streets,  under  an  act  of  the  legislature,  incorporating  the  N.  E.  & 
S.  W.  Ala.  Railroad  Company  (of  which  the  A.  G.  S.  Railroad 
Company  was  claimed  to  be  the  successor),  exempting  the  em- 
ployees of  said  company  from  jury,  military  and  road  duty ;  but  the 
pajof  only  showed  that  he  was  in  the  employment  of  the  company 
atxhe  time  of  his  arrest.  Ilrhl,  that  "if  there  be  any  force  in  the 
defendant's  claim  of  exemption,"  to  entitle  him  to  its  benefits,  it 
was  necessary  that  he  should  have  been  in  the  comiiany's  emplo)'^- 
ment  at  the  time  he  was  required  to  perform  the  work  on  the 
streets;  and  that  proof  merely  that  he  was  in  the  company's  em- 
ployment when  arrested  was  insufficient.     /////  v.  Mayor,  etc,  74. 

IV.       On.lECTIONS. 

29.  Specific  grounds  of  objection  to  evidence  a  waiver  of  all  others. — It  is 

the  settled  rule  of  this  court,  that  if  specific  grounds  of  objection 
are  taken  to  the  admissibility  of  evidence,  a  waiver  of  all  other  ob- 
jections is  presumetl,  and,  on  appeal,  this  court  will  confine  its  de- 
cision to  the  grounds  specified.     Massey  v.  Smith,  173. 

V.       Ol'IXIOXS   AND   CON'CLUSIONS. 

30.  Admissibilitii  of  evidence ;   what  an  inference  or  conclusion. — In  an 

action  on  the  case,  founded  on  a  letter  written  by  the  defendant  to 
the  plaintiff,  recommending  another  as  trustworthy,  the  latter  hav- 
ing loaned  money  on  tlie  faith  thereof,  the  plaintiff  can  not  testify 
as  a  witness,  that  he  never  would  have  loaned  the  money  but  for 
the  letter  written  to  him  by  the  defendant,  such  testimony  being, 
not  of  fact,  but  of  an  inference  of  conclusion  of  fact,  to  be  drawn 
by  the  jury.     Baker  v.  Tnittcr,  377. 

31.  Same;    menial  suffering  not  the  subject  of  direct  proof ,  but  an  infer- 

ence to  be  drawn  by  the  jury. — While  one  who  has  been  wrongfully 
and  vexatiously  attached  may  recover  on  the  attacliment  bond  for 
his  wounded  feelings,  such  suffering  is  not  the  subject  of  direct 
proof,  but  is  an  inference  Ui  be  drawn  l)y  the  jury  from  the  manner 
and  carelessness  of  the  wnjug;  and  hence,  in  such  case,  it  is  not 
competent  for  the  plaintiff  to  testify  that  by  the  issue  and  levy  of 
the  attachment  he  "  was  nnich  distressed  an<l  harassed  in  body 
and  mind,"  or  that  he  "was  almost  crazy  ;"  or  for  him  to  show  by 
other  witnesses  the  apparent  distress  he  suffered  in  consequence  of 
the  attachment.     City  National  Bank  v.  Jeffries,  183. 
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32.  Seduction ;  prosecutrix  can  not  testify  to  motive  prompting  her  to  sex- 

tial  intercourse. — In  seduction,  it  is  not  permissible  for  the  prose- 
cutrix to  testif}'  that  she  did  not  willingly  yield  to  the  embraces  of 
the  defendant,  or  that  she  yielded  in  consequence  of  a  promise  of 
marriage,  or  of  any  act  or  declaration  of  the  defendant;  that  being 
a  matter  of  inference  or  deduction  to  be  drawn  by  the  jury,  from 
facts  and  circumstances  i)roved  or  presumed,  and  not  a  fact  to 
which  a  witness  may  testify.     Wilson  v.  State,  527. 

VI.     Parol  and  Written. 

33.  Parol  evidence  to  vary  or  contradict  recitals  of  consideration  in  con- 

tracts;  when  admissible. — General  or  particular  recitals  of  consid- 
eration in  contracts  or  conveyances  are  not  conclusive,  but  are  open 
to  inquiry,  and  the  real  consideration  may  be  shown  to  modify  or 
defeat  them ;  and  hence,  where  a  promissory  note  recited  that  it 
was  given  in  part  payment  of  a  designated  lot  of  land,  parol  evi- 
dence is  admissible,  on  a  bill  filed  to  enforce  the  vendor's  lien  on 
the  lot  for  the  payment  of  the  note,  to  show  that  the  true  consid- 
eration was  not  only  the  purchase-money  of  the  lot,  but  also  that 
of  another  parcel  of  land,  and  the  price  of  a  stock  of  merchandise, 
sold  at  the  same  time  for  a  gross  sum.     Stringfellow  v.  Ivie,  209. 

34.  When  oral  evidence  of  notice  of  tax  sale  admissible. — In  an  action  of 

trover,  in  which  the  plaintiff  relies  on  a  tax  title,  oral  evidence  of 
the  fact  and  contents  of  notices  of  sale,  posted  in  exposed  places 
more  than  a  year  before  the  trial,  is  admissible  for  him,  without 
proof  of  loss  or  destruction,  the  presumption  being  that  they  had 
been  destroyed.     Rodgers  v.  Gaines,  218. 

35.  Construction  of  will;  intention  of  testator  can  not  be  shoum  by  parol. 

In  the  construction  of  a  will  parol  proof  of  the  testator's  intention 
is  not  admissible  ;  but,  as  aids  in  arriving  at  his  intention,  when 
not  clearly  expressed,  the  state  of  his  property,  and  other  attend- 
ant, cognate  facts  may  be  shown.     Simmoiis  v.  Simmons,  235. 

36.  Same;  province  of  court  and  jury. — Where  parol  testimony  of  at- 

tendant, collateral  facts  is  introduced  in  aid  of' the  construction  of 
a  will,  whether  such  testimony  is  true,  is  a  question  for  the  jury; 
but  if  admitted,  or  when  proved  and  found,  the  influence  of  such 
facts  as  factors  in  interpreting  the  will  is  a  question  of  law  for  the 
determination  of  the  court.     /  b.  235. 

37.  Parol  evidence  to  vary  or  contradict  tcriting;  rule  as  to  applies  only 

to  parties  and  privies. — The  rule  forbidding  the  introduction  of 
parol  evidence  tt)  vary  or  contradict  writings,  applies  only  to  parties 
and  privies ;  strangers  to  a  writing,  who  have  not  assented  to  the 
truth  of  its  statements,  or  that  it  should  be  a  memorial  of  facts 
admitted  to  exist,  are  not  bound  by  it,  and  may,  whenever  it  is 
introduced  to  affect  their  rights,  contradict  it  by  parpl.  Lehman 
Bros.  V.  Hoivze,  302. 

38.  Same;  under-tenant  may  contradict  by  parol  landlord's  written  con- 

tract with  tenant  in  chief. — Hence,  an  under-tenant,  not  being  a 
party  or  privy  to  a  written  obligation  given  by  the  tenant  in  chief 
to  the  landlord  for  the  delivery  of  a  stated  amount  of  corn  as  rent, 
may,  on  the  trial  of  a  motion  made  by  him  under  the  statute 
(Code  of  1876,  (j  3476),  to  vacate  the  levy  of  an  attachment  sued 
out  by  the  landlord  to  enforce  his  lien  for  rent  and  advances,  show 
by  parol  that  the  real  consideration  of  the  contract  was  not  the 
rent  of  the  land  for  the  current  year,  but  was  an  antecedent  debt 
of  the  tenant  in  chief,  not  covered  by  the  statutory  lien.  lb.  302. 
.39.  Written  contract;  can  not  be  changed  by  contemporaneous  parol 
agreement. — While  it  is  a  rule  of  law,  that,  in  the  niterpretation  of 
a  written  instrument,  the  court  is  permitted  to  place  itself  in  the 
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situation  of  the  contracting  parties  at  the  time  of  its  execution, 
and  to  consider  the  occasion  which  gave  rise  to  it,  the  relative 
position  of  the  parties,  and  the  obvious  design  they  intended  to 

•  accompHsh,  this  rule  can  not  be  so  extended  as  to  supplement  the 
writing  with  proof  of  a  contemporaneous  oral  agreement,  which 
changes  its  meaning ;  and  hence,  the  deed  under  which  the  pur- 
chasing company  in  this  case  acquired  its  rights,  reserving  the 
title  in  the  grantor,  as  security,  at  least,  until  all  the  conditions 
contained  in  the  deed  are  performed,  proof  of  a  contemporaneous 
parol  agreement,  which  would  operate  to  estop  the  selling  company 
from  asserting  its  title,  upon  the  performance  by  the  purchasing 
company  of  only  one  of  such  conditions,  is  inaclmissible.  Tenn. 
&  Coosa  R.  R.  Co.  v.  East  Ala.  R'y  Co.  426. 

40.  Same;  new  term  can  not  be  added  to,  by  parol. — It  is  not  permissible, 

by  parol  proof,  to  add  a  new  term  to  a  written  contract,  not  ex- 
pressed in  the  writing,  but  alleged  to  have  been  understood  and 
assented  to  in  the  negotiation.     lb.  4^6. 

VII.    Primary  and  Secondary. 

41.  Testimony  of  witness  before  committing  magistrate;  how  proved. — It 

is  the  duty  of  a  committing  magistrate  to  reduce  to  writing  the 
testimony  of  vvitnesses  examined  before  him  on  a  preliminary  ex- 
amination, and  if  he  observes  this  duty,  the  writing  is  the  best 
evidence,  and  must  be  produced,  or  its  absence  accounted  for; 
but  if  he  neglect  the  duty,  the  testimony  given  may  be  proved, 
when  a  necessity  therefor  is  shown,  by  any  witness  who  heard 
and  remembers  it  substantially.     Harris  v.  State,  4^5. 

Records;   Foreign  Stati'tes. 

42.  When  printed  vohtme  of  statutes  of  another  State  inadmissible. — The 

statute  of  another  State  can  not  be  proved  by  the  production  of  a 
printed  volume  i)urporting  to  contain  it,  which  does  not  import  on 
its  face  to  have  been  printed  bv  the  authority  of  that  State ;  and 
the  mere  decliiration  on  the  title  page  of  the  volume,  that  it  was 
"published  by  authority,"  without  indicating  the  authority,  or 
that  it  proceeded  from  any  of  tlie  recognized  departments  of  the 
State  government,  does  not  render  it  admissible  in  evidence  under 
our  statute.     (Code  of  187R,§  3045.)     Johnson  r.  State,  4SS. 

43.  Ilov  Ktatute  of  another  State  may  be  proved,. — A  statute  of  another 

State  may  be  j)roved  by  a  transcript  or  copy  i)n)perly  certified  by 
the  Secretary  of  State  of  this  State,  as  being  deposited  in  his  otlice, 
or  by  a  printed  volume  purporting  on  its  face  to  have  been  })rinted 
by  authority  of  such  other  State.  (Code  of  1876,  §  3045.)  Bush  v. 
Gamer,  lir2. 

44.  Same;  t;eportH  of  adjudged  cases. — While  the .  reports  of  adjudged 

cases  of  a  sister  State,  published  by  authority,  are  competent  evi- 
dence of  the  judicial  construction  placed  upon  the  statutes  of  that 
State,  and  must  be  received  as  authoritative  in  the  courts  of  this 
State,  they  can  not,  when  taken  alone,  be  received  as  legal  evi- 
dence of  the  contents  or  provisions  of  such  statutes.    lb.  162. 

45.  When  foreign  statute  is  properly  proved  it  ii'ill  be  presumed  to  continue 

•  of  force. — When  the  enactment  or  existence  of  a  foreign  statute  is 
proi)erly  proved,  it  will  ordinarily  be  presumed  to  renmin  of  force 
without  additional  negative  i>roof,  showing  that  it  has  not  been 
repealed  or  modified;  and  the  burden  of  showing  its  repeal  or 
modification  will  Ik;  on  the  adverse  party.     lb.  162. 

46.  StatutcH  of  another  State  must  he  proved'. — This  court  can  not  take 

judicial  notice  of  the  statutes  of  another  State ;  but  such  stiitutes 
must  be  proved.     Bradley  v.  Harden,  Adm'r,  70. 
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1.  Settlement  of  nd  mini  sir  alarms  accounts;  when  he  is  not  chargeable  with 

personal  propcrtij  converted  1>y  the  ividov. — On  settlement  of  his 
.  administration ,  an  administrator  is  not  chargeable  with  the  value  of 
.  personal  property  belonging  to  his  intestate  at  the  time  of  his 
death,  which  was  taken  jiossession  of,  and  converted  by  the  widow 
before  the  grant  of  administration,  and  which  he  made  no  effort 
to  recover,  when  the  value  of  the  property  was  less  than  the 
amount  exempt  to  her  and  minor  children  under  the  statute  of 
force  at  the  time  of  tiie  intestate's  death.  Jenlcs  v.  Terrell,  Adm'r, 
238. 

2.  Rent  of  plantation  connected  vith  decedent's  dioelling;  when  adminis- 

trator not  liable  for. — Until  dower  is  assigned,  th^  widow  is  entitled 
to  the  po.sse8si6n  of  the  j^lantation  connected  with  the  dwelling  in 
which  the  deceased  husband  resided  at  the  time  of  his  death,  and 
to  the  rents  issuing  therefrom ;  and  hence,  the  administrator  is 
not  chargeable  with  such  rents,  when  he  has  not  been  guilty  of 
laches  in  having  dower  assigned.     lb.  238. 

3.  Credit  claimed  by  administrator;  burden  and  degree  of  proof,  when 

contested. — iriien  an  administrator  claims  a  credit,  on  .settlement 
of  his  administration,  for  moneys  expended  by  him  in  the  pay- 
ment of  a  debt  claimed  to  have  been  contracted  or  incurred  by  his 
intestate,  the  burden  of  proving  the  debt,  if  contested,  rests  on 
him,  and  he  must  ]irove  it  by  the  same  degree  of  evidence  the 
creditor  would  have  been  compelled  to  produce,  if  he  had  been 
forced  to  an  action  for  its  recovery ;  and  he  must  also  prove  the 
fact  ot  its  payment,  if  that  fact  be  put  in  issue.     lb.  238 

4.  When  administrator  may  reimburse  widow  for  debts  paid  by  her. — If 

the  widow,  before  a  yrrant  of  administration  on  her  deceased  hus- 
band's estate,  pay  debts  which  are  just  and  subsisting  demands 
against  the  estate,  and  which  a  rightful  representative  ought  to 
have  paid,  she  is  entitled  to  stand  in  the  place  of  the  creditor  or 
creditors  to  whom  the  payments  were  made ;  and  an  administra-" 
tor,  subsequently  appointed,  is  entitled  to  a  credit,  on  settlement  of 
his  accounts,  for  moneys  expended  by  him  in  reimbursing  her  for 
the  amounts  so  i)aid  by  her.     lb.  238. 

5.  Purchase  of  land  from   vendee  at  administrator's  sale;  effect  of  report 

of,  and  order  to  make  title. — Where  the  vendee  of  land  at  an  ad- 
ministrator's sale  sold  to  another,  the  administrator  has  no 
authority  to  report  that  fact  in  his  report  of  the  sale,  and  a  decree 
of  the  probate  court,  founded  on  such  report,  ordering  the  admin- 
i.strator  to  make  title  to  the  sub-purchaser,  is  coram  non  judice. 
Pruilt  V.  Holly,  369.  ■ 

6.  Purchase  of  land  by  administrator  at  his  otvn  sale;  when  voidable. 

A  purchase  of  land  by  an  administrator  without  interest  in  the 
land,  at  his  own  sale,  is  voidable  at  the  the  option  of  his  cestuis 
que  trust,  reasonably  expressed,  although  he  may-have  acted  with 
fairness,  paid  full  value  for  the  land,  and  made  no  profit  out  of  the 
transaction.     Daniel  y.  Stough,  370. 

7.  Purchase  of  lands  by  administrator  at  his  own  sale,  not  void,   but 

voidable  only. — Where  an  administrator  purchases  lands  at  his 
own  sale,  made  under  a  decree  of  the  probate  court,  and,  on  con- 
firmation of  the  sale,  a  conveyance  is  executed  to  him  by  a  com- 
missioner appointed  by  the  court  for  that  purpose,  the  sale  is  not 
void,  but  voidable  merely,  at  the  election  of  parties  having  adverse 
interests,  seasonably  made  in  a  court  of  eiiuity  ;  and  until  avoided, 
the  legal  estate  remains  in  him.     Fielder,  Ex'r,  v.  Childs,  567. 

8.  Removal  of  foreign  administrator  to  this  State;  effect  of  on  adminis- 

tration.— At  common  law,  the  non-residence  of  an  executor  or  ad- 
ministrator neither  wrought  legal  incapacity,  nor  furnished  ground 
for  removal ;  and  hence,  it  can  not  be  assumed,  in  the  absence  of 


672  INDEX. 

EXECUTORS  AND  ADMINISTRATORS— Cowimufd. 

proof  of  the  statutes  of  Georgia,  that  the  removal  by  an  adminis- 
trator appointed  in  that  State  to  Alabama  ipso  facto  vacated  his 
administration.  Bradley  v.  Harden,  Adm'r,  70. 
9.  Letters  of  administration  granted  during  late  war,  valid. — Letters  of 
administration  granted  in  this  State  during  the  late  war  between 
the  States,  are  valid.    Bean,  Adm'r,  v.  Ohapman,  140. 

10.  Grant  of  letters  of  administration  de  bonis  non;  when  void. — A  grant 
of  letters  of  administration  de  bonis  non,  when  there  is  no  vacancy 
in  the  administration,  is  a  mere  nullity,  and  may  be  attacked  in  a 
collateral  proceeding ;  but  when  so  attacked,  the  fact  that  there 
was  no  vacancy  must  be  affirmatively  shown  ;  as,  in  the  absence 
of  such  proof,  the  presumption  will  be  indulged  that  such  vacancy 
did  exist,  and  that  its  existence  was  ascertained  by  the  probate 
court  when  letters  of  administration  de  bonis  non  were  issued. 
lb.  140. 

11  Acts  of  register  as  probate  judge;  matters  of  record  in  probate  court. 
When  the  register  in  chancery  acts  jyro  hac  vice  in  the  stead  of  the 
probate  judge,  on  account  of  the  latter's  incompetency,  under  the 
statute  (Code  of  1876,  §  2648),  his  acts  become  matters  of  record 
in  the  probate  court,  and  in  that  court  he  must  discharge  the 
duties  imposed  on  him  by  statute,  without  a  removal  of  the  papers 
or  records.     Ib.140. 

12.  When  transcript  from  probate  court  fails  to  show  a  vacancy  in  ad- 

ministration.— Where,  in  a  suit  in  the  circuit  court  by  one  who 
claims  to  be,  and  sues  as  administrator  Jf  bonis  no7ioi  a  flecedent's 
estate,  a  transcript  from  the  probate  court  containing  what  pur- 
ports to  be  the  entire  proceedings  of  that  court  touching  the 
administration  of  said  estate,  is  read  in  evidence,  and  from  it  it 
appears  that  administrators  in  chief  were  appointed  in  186.3,  that 
thev  continued  to  act  until  1870,  when  they  filed  their  accounts 
and  vouchers  for  a  final  settlement,  and  that,  the  judge  of  probate 
being  incompetent  t(j  act  by  reason  of  relationship  to  the  admin- 
istrators, the  settlement  was  "transferred"  to  the  register  in 
chancery,  who  made  an  order  setting  a  day  for  the  settlement, 
and  also,  afterwiirds,  two  orders  of  continviance ;  but  it  does  not 
appear  therefrom  that  the  settlement  was  ever  made,  or  that  the 
administrators  had  ever  resigned,  died,  or  been  removed, — held, 
that  the  transcript  affirmatively  shows  that  there  was  no  vacancy 
in  the  administration ;  and  that  letters  of  administration  de  bonis 
non,  issued  to  the  plaintiff  in  1871,  were  therefore  void.     lb.  140. 

13.  Administration  de  bonis  non;  presumption  in  favor  of  its  validity. 

While  it  is  true  that  a  grant  of  administration  de  bonis  non,  when 
there  is  no  va<;ancy  in  the  administration,  is  void,  yet  the  rule  is 
well  settled  that,  on  collateral  itttack,  it  will  be  presumed,  from 
the  exercise  by  the  probate  court  of  the  power  to  appoint  an  ad- 
ministrator de  bonis  non,  that  a  vacancy  <lid  exist,  unless  the  con- 
trary atfirmatively  appears.     Morgan  v.  Casey,  Adm'r,  222. 

14.  Ejectment  by  administrator  to  recover  lands  for  distribution;  what  no 

defense. — An  administrator  having  authority  under  the  statute  to 
sell  lands  for  distribution  as  well  as  for  the  payment  of  debts,  he 
can  maintain  ejectment  against  strangers  holding  adversely  to 
himself  and  the  heirs,  to  recover  lands  of  his  intestate,  as  well  for 
distribution  as  for  the  payment  of  debts;  and  hence,  it  is  no  de- 
fense to  such  action,  that  all  the  debts  have  been  paid,  or  are 
burred  by  the  lapse  of  time.     lb.  222. 

15.  Ejectment  by  administrator  de  bonis  non  to  recover  lands  sold  by  his 

predecessor,  but  not  conveyed;  payment  of  purchase- money  and  dis- 
tribution no  defense. — To  an  action  of  ejectment,  brought  by  an  ad- 
ministrator de  bonis  non  to  recover  lands  which  had  been  sold  bv 
his  predecessor  under  an  order  of  the  probate  court,  but  of  whicn 


INDEX.  673 

EXECUTORS  AND  ADMINISTRATORS— C'on<mufrf. 

no  conveyance  had  been  executed  to  the  purchaser,  the  fact  that 
the  purchase-money  had  been  paid  to,  and  distributed  among  the 
heirs,  by  his  predecessor,  is  no  defense,  aUhough  the  recovery  is 
sought  for  the  purpose  of  distribution.     /  b.  222. 

See  Chancery,  36-28,  30-32;  Estates    of  Decedents;    Insol- 
vent Estates. 

EXEMPTIONS. 

1.  Interest  of  xvife  in  homestead. — AVhere  the  title  to  the  homestead  is 

in  the  husband,  the  wife  hasnosuchinterest,  during  the  husband's 
life,  as  would  authorize  her  alone  to  maintain  a  bill  to  set  aside  a 
conveyance  thereof  on  the  ground  of  fraud  and  duress.  Vancleave 
V.  Wilson,  3S7. 

2.  Conveyance  of  the  homestead;  acknoroledgment  by  the  wife. — A  con- 

veyance of  the  homestead,  invalid  by  reason  of  the  defective  ac- 
knowledgment of  the  wife,  her  voluntary  assent  and  signature 
thereto  not  having  been  certified  in.  conformity  to  the  statute 
touching  the  conveyances  of  homesteads,  may  be  rendered  valid, 
and  the  defect  cured,  by  a  subsequent  acknowledgment  by  her, 
made  and  certified  as  required  by  the  statute,  the  rights  of  third 
parties  not  intervening.     lb.  3S7. 

3.  Same;  tclien  vife's  acknowledgment  insufficient. — A  certificate  of  the 

acknowledgment  of  the  wife  to  a  conveyance  of  the  homestead, 
executed  in  1881,  that  "she  signed  the  same  of  her  own  free  will 
and  accord,  without  fear,  constraint,  or  persuasion  of  her  husband," 
omitting  the  words  "or  threats,"  required  by  the  amendatory  act 
of  February  9th,  1877  (Pamph.  Act,' 1876-7,  p.  33),  is  insufficient 
to  divest  the  title  to  the  homestead.     Motes  v.  Carter,  553. 

4.  Alienation  of  wife's  homestead;  examination  separate  and  apart  from 

the  husbatid  not  required. — The  examination  of  the  wife  separate 
and  apart  from  the  husband,  touching  her  voluntary  signature  and 
assent  to  a  mortgage  or  other  alienation  of  the  homestead,  is  not 
re(iuired  when  the  homestead  is  the  property  of  the  wife ;  but  only 
when  it  belongs  to  the  husband.     Dawson  v.  Btirrus,  111. 

5.  Alienation  of  homestead;  Art.   10,  Sec.  2  of  Constitution  construed. 

Under  section  2  of  Article  10  of  the  Constitution,  providing  that  "a 
mortgage  or  other  alienation  of  [the]  homestead  by  the  owner 
thereof,  if  a  married  man,  shall  not  be  valid,  witliout  the  voluntary 
signature  and  assent  of  the  wife  to  the  same,"  the  wife  is  not  re- 
quired to  unite  in  the  conveyance  of  the  title  ;  but  she  must  assent 
thereto,  and  such  assent  must  be  evidenced  by  her  voluntary  sig- 
nature.    Hood  V.  Powell,  171. 

6.  Same;  mode  and  form  prescribed  by  statute  must  he  complied  with. 

The  statut.e  has  provided  the  mode  and  form  by  which  it  shall  be 
shown  that  such  a8.sent  and  signature  were  voluntarily  given ;  and 
without  that  evidence,  theconveyance  is  a  nullity.    lb.  171. 

7.  Same;  acknowledgment  and  certificate  may  he  made  after  execution. 

The  acknowledgment  by  the  wife  of  her  voluntary  signature  and 
assent  to  a  conveyance  of  the  homestead,  and  the  certificate  thereto, 
required  by  the  statute,  may  be  made  after  the  execution  of  the 
deed,  becoming  valid  and  binding  from  that  time.     I  b.  171. 

8.  Same;  acknowledgment  before  sworn  clerk  of  probate  judge  sufficient. 

The  sworn  clerk  of  a  probate  judge  is  authorized  to  take  and  certify 
the  acknowledgment  of  the  wife  to  a  conveyance  of  the  homestead  ; 
and  a  certificate  of  acknowledgment,  made  by  him  for  ^nd  in  the 
name  of  his  principal,  is  sufficient.     lb.  171. 

9.  Widow's  right  of  coemption;  dissent  from  ivill  not  necessary  to  as- 

sertion of. — Where  a  decedent  leaves  a  last  will  and  testament,  by 
43 
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which  he  disposes  of  all  his  property,  the  widow  is  not  required  to 
dissent  from  the  will,  in  order  to  become  entitled  to  the  exemp- 
tion of  personal  i)roperty  to  the  value  of  one  thousand  dollars  pro- 
vided by  statute.     Huhhard  v.  Russell,  57S. 

10.  Exemption  of  personal  property  in  favor  of  widow  and  minor  chil- 

dren; nature  of. — While  the  right  of  the  'widow,  or  if  there  be  a 
minor  child  or  children,  of  the  widow  and  such  minor  child  or 
children,  of  a  decedent,  to  an  exemption  of  personal  property  to 
the  value  of  $1(X)0  from  administration,  is  absolute  and  unqualified. 
It  can  not  ripen  into  a  title  to  particular  property  until  there  has 
been  a  selection  of  such  property,  thereby  individualizing  and 
separating  it  from  the  mass  or  aggregate  of  the  personal  j>roperty 
to  which  the  title  of  the  personal  representative  extends.  Mitcham 
&  Smith  V.  Moore,  Adm'r,  5^2. 

11.  Same;   selection  may  be  made  before  or  after  administration. — The 

right  to  such  exemption  not  depending  upon  the  existence  of  an 
administration,  and  a  selection  of  ]iroperty  as  exempt,  made  by 
the  widow,  or  by  the  guardian  of  the  minor  child  or  children,  or 
by  appointees  of  the  judge  of  probate,  operating  merely  to  indi- 
vidualize the  property  to  which  the  exemi)tion  attaches,  the  selec- 
tion may  be  made  before,  as  well  as  after  the  grant  of  administra- 
tion, its  validity  and  sufficiency  to  pass  the  title  depending  on  the 
value  of  the  property  selected.     lb.  542. 

12.  Same;  ivhen  selection  7nade  before  administration  ve.'tts  title  in  widoir. 

Hence,  wliere  the  decedent  left  a  widow  and  minor  children,  and, 
before  administration,  the  widow  selected  certain  personal  property 
belonging  to  the  estate,  of  less  value  than  ijilOOO,  as  exemj)!  to  her 
and  her  minor  children' from  administration,  the  selection  was  au- 
thorized by  law  and  valid,  and  ojierated  to  clothe  her,  for  herself 
and  minor  children,  with  the  title  to  the  property  selected.  Ih. 
542. 

13.  Claim  of  exemption  of  personal  property;  filing  of  inventory. — When 

a  claim  of  exemption  of  personal  property  from  sale  under  execu- 
tion is  asserted,  whether  under  section  2828  or  section  2834  of  the 
Code,  V)efore  the  plaintiff  is  recjuired  to  tender  any  issue,  the  de- 
fendant or  claimant  must  file  an  inventory  as  provided  bv  section 
2837  of  the  Code ;  and  failing  to  do  so,  the  plaintiff  is  entitled  to  an 
order  declaring  the  property  subject  to  the  process,  unless  some 
8j)ecial  reason  is  shown  why  the  order  should  not  be  grante<l. 
Ex  parte  Redd,  548. 

14.  Same;  when  bond  not  required  of  plaintiff  before  levy. — The  provision 

of  section  2830  of  the  Code,  re(]niring  the  plaintiff  to  give  bond, 
is  confined  to  cases  in  which  the  levy  is  sought  to  be  made  on 
propertv,  a  claim  to  which  as  exempt  has  been  filed  and  recorded 
under  sections  2828-9  of  the  Code.     lb.  548. 

15.  Same;  misprints  in  §§  2<S.34  and  2S40  of  the  Code. — There  are  mis- 

prints in  the  chapter  of  the  Code  of  1876,  relating  to  exemption  of 
propertv.  In  twelfth  line  of  section  2834,  the  figures  2828  should 
be  read"  2830;  and  in  the  last  line  of  section  2840,  the  figures  2823 
and  2824  should  l>e  read  2821  and  2822.  /  b.  548. 
If).  Mandamus;  when  not  proper  remedy. — Mandamus  will  lie  to  compel 
an  inferior  tribunal  to  proceed  to  judgment,  but  not  to  dictate  the 
particular  judgment  it  should  render;  and  lience,  it  will  not  lie  to 
compel  the  circuit  court  to  enter  judgment,  declaring  i)er8onal 
property  levied  on  and  claimed  as  exempt  subject  to  the  process, 
on  the  failure  of  the  defendant  to  file  an  inventory  as  provided  l)y 
section  2837  of  the  Code.    lb.  548. 
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1.  Party  authorized  to  make  demand  for,  not  an  agent  of  Federal  Gov- 

ernment.— A  party  authorized  and  appointed  bv  the  Governor  of 
another  State,  to  demand  of  the  Governor  of  this  State  the  arrest 
and  extradition  of  a  person  here  as  a  fugitive  from  justice,  under 
a  re<iuisition  duly  made  for  that  purpose,  is  not,  pro  hac  rice,  an 
officer  or  agent  of  the  Federal  Government,  but  is  merely  an  agent 
of  the  State  demanding  the  extradition,  although  the  authority  for 
the  demand  and  requisition  is  tlie  act  of  Congress  passed  for  the 
enforcement  of  the  extradition  clause  of  the  Federal  Constitution. 
Ex  parte  State,  in  re  Mohr,  503. 

2.  Jurisdiction  of  State  courts  to  inquire  into  legality  of  arrent  hy  habeas 

corpus. — The  person  sought  to  be  extradited  having  been  arrested 
under  a  warrant  issued  by  the  Governor,  in  pursuance  of  the 
"  requisition  made  on  him,  and  placed  in  the  custody  of  the- agent 
of  the  State  demanding  the  extradition,  the  State  courts  have 
jurisdiction.  l)y  writ  of  habeas  corpus,  to  inquire  into  and  determine 
the  legality  of  the  arrest  and  detention.     lb.  503. 

3.  What   criminals  may  be  extradited    under  Constitution  and  act  of 

Congress. — The  extradition  clause  of  the  Federal  Constitution,  and 
the  act  of  Congress  designed -to  carry  it  into  eflTect  (U.  S.  Stat.  § 
5278),  do  not  provide  for  the  extradition  of  all  criminals,  but  of  a 
specified  class  only — of  such  as  may  have  fled  from,  or  left  the 
demanding  State  as  fugitives  from  the  justice  of  that  State ;  and 
hence,  their  i)rovisions  do  not  apply  to,  or  embrace  crimes,  not 
actually,  but  merely  constructively  committed  within  the  jurisdic- 
•  tion  of  the  demanding  State,  w'hen  the  offenders  were  not,  at  the 
time  the  crimes  were  committed,  and  have  not  since  been  within 
that  jurisdiction.    lb.  503. 

4.  Wliut  questions  open  for  review  on  writ  of  habeas  corpus. — While  the 

act  of  1798,  now  substantially  embraced  in  section  5278  of  the 
Rev.  Statutes,  providing  for  the  extradition  of  fugitives  from  jus- 
tice, makes  conclusive  the  i)roduction  of  a  duly  certified  copy  of 
the  indictment  or  affidavit  therein  mentioned,  and  the  courts  of 
the  State  on  which  the  recjuisition  is  made,  are  not  authorized  to 
go  behind  the  indictment  or  affidavit  for  the  purpose  of  investi- 
gating the  question  of  the  prisoner's  guilt  or  innocence,  the  finding 
of  the  (jovernor  of  ihat  State,  that  tlie  person  whose  extradition 
is  demanded,  is  a  fugitive  from  justice,  is  not  conclusivt?  evidence 
of  that  fact;  but  it  is  competent  for  the  prisoner  to  show,  on 
habeas  corpus,  by  parol  evidence,  that  he  is  not  in  fact  a  fugitive 
from  the  (lemanding  State,  and  that,  therefore,  the  warrant  of  the 
Governor  was  improvidently  issued.     lb.  503. 

5.  Same. — Hence,  a  person  arrested  as  a  fugitive  from  justice  on  a 

warrant  issued  by  the  Governor  of  this  State,  in  pursuance  of  a 
requisition  made  on  him  by  the  Governor  of  the  State  of  Penn- 
sylvania, bnsed  on  an  indictment  found  in  that  State,  charging  the 
prisoner  with  the  crime  of  obtaining  money  under  false  pretenses, 
may  show,  on  habeas  corpus,  that  he  was  not  in  the  State  of  Penn- 
sylvania at  the  time  the  offense  is  alleged  to  have  been  committed, 
and  has  never  been  there  since ;  that  the  goods  were  obtained  by 
purchase  from  an  agent  of  the  prosecutor  in  the  State  of  New- 
York,  to  whom  the  false  representations,  if  any,  were  made;  and 
that  he  has  never  fled  from  the  State  of  Pennsylvania,  and  was, 
therefore,  not  a  fugitive  from  justice.     lb.  503. 

FINE  AND  FORFEITURE  FUND. 

1.  Definition  of. — The  fine  and  forfeiture  fund  of  the  counties  of  the 
State  may  be  defined  as  a  fund  accruing  from  pecuniary  penalties 
and  punitive  impositions,  incurred  by  the  defendants  in  the  en- 
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forcement  of  criminal  jirosecutions,  in  the  nature  of  profits  arising 
from  our  system  of  criminal  procedure.  Stale,  ex  ret,  etc.,  v.  Cole- 
man, 550. 
2.  What  moneys  belong  to. — To  that  fund  belong  monej'S  received  from 
the  hire  of  con\icts  sentenced  to  hard  labor  for  the  counties  (1)  in 
felony  cases,  (2)  in  misdemeanor  cases,  on  default  in  the  payment 
of  fines,  and  (3)  for  additional  terms  to  pay  costs  and  othcers'  fees. 
76.  550. 

FRAUD.    See  Deeds,  2,  3. 

FRAUDS,  STATUTE  OF. 

1.  What  not  a  promise  to  answer  for  the  debt  of  another. — Where  the 

original  debtor  is  entirely  released  or  discharged,  and  the  obliga- 
tion or  promise  of  another  is  substituted  in  place  of  that  of  the 
discharged  debtor,  a  new  debt  is  tliereby  created,  binding  on  the 
substituted  debtor,  which  is  not  affected  Ijy  the  provision  of  the 
statute  of  frauds,  declaring  "every  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another"  void,  unless  it  is  re- 
duced to  writing,  etc.  (Code  of  .1876,  §  2121.)  Thornton  v.  Guice,  321. 

2.  WhenUen  on  land  must  be  created  hy  writing. — Any  right  to  charge 

land  with  the  paymentofpiu-chase-money,  dependent  on  the  agree- 
ment of  the  parties,  and  not  arising  by  implication  or  operation  of 
law,  must  be  evidenced  by  writing,  and  can  not  rest  in  parol. 
Stringfellaw  v.  Ivie,  209. 

FRAUDULENT  CONVEYANCES. 

1.  Proof  of  debt  on  hill  filed  to  set  aside. — When  a  party,  claiming  to  be 

a  creditor  of  the  grantor,  seeks  by  bill  in  etjuity  to  set  aside  a  con- 
veyance as  fraudulent,  he  must  establish  the  existence  of  a  debt, 
to  the  payment  of  which  the  property  conveyed  could  be  subjected, 
if  the  conveyance  did  not  stand  in  the  way,  obstructing  legal 
remedies;  and  the  existence  of  such  debt  the  parties  claiming 
under  the  deed  may  dispute,  requiring  it  to  be  proved,  and  against 
it  they  may  prefer  any  defense,  not  merely  personal,  which  the 
debtor  could  have  preferred  in  an  independent  suit  upon  it.  Law- 
son.  V.  Ala.  Warehouse  Co.,  289. 

2.  Bill  to  set  aside  fraudulent  conveyance  by  judgment  creditor;  effect  of 

judgment  as  evidence. — A  judgment  against  the  grantor,  when 
rendered  by  a  court  of  competent  jurisdiction,  in  the  regular  course 
of  judicial  proceedings,  in  the  absence  of  fraud  or  collusion,  is  con- 
clusive evidence  of  a  debt  existing  at  the  time  of  its  rendition,  but 
is  not  evidence  that  the  debt  existed  at  any  time  anterior  thereto ; 
and  hence,  if  the  conveyance  is  imp.eached  as  merely  voluntary, 
■  and  the  judgment  was  rendered  subsecjuently  to  the  execution  of 
the  conveyance,  there  must  be  other  evidence  of  the  <lebt ;  but  if, 
as  in  this  case,  the  conveyance  ifi  assailed  as  tainted  with  actual 
fraud,  thereby  rendering  it  void,  not  only  as  to  existing,  but  also 
as  to  subsequent  creditors,  the  judgment,  of  itself,  establishes  the 
existence  of  a  debt,  authorizing  the  creditor  to  impeach  the  con- 
veyance,   lb.  289. 

3.  Same;  gronndx  on  which  judgment  may,  and  may  not  be  contested. 

The  grantee  in  a  conveyance  assailed  ff>r  fraud  by  a  judgment 
creditor  of  the  grantor,  not  being  a  party  or  privy,  may  contest  the 
validity  of  the  judgment;  and  in  defense,  he  may  sliow  that  the 
court  rendering  the  judgment  had  no  jurisdiction,  or  that  there  was 
no  debt  of  legal  obligation,  or  other  real  cause  of  action,  or  that 
the  judgment  was  the  result  of  fraud  and  collusion  between  the 
parties ;  but  mere  irregularities  in  the  proceedings,  or  errors  which 
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the  debtor  has  waived,  or  which  could  only  be  corrected  on  appeal 
or  writ  of  error,  are  not  available  to  him  as  a  defense.  lb.  280. 
4.  Wlien  consideration  of  transfer  of  note,  attacked  for  fraud,  sufficient. 
The  consideration  of  the  transfer  of  a  purchase-money  note  hav- 
ing been,  in  part  a  debt  due  from  the  vendor  to  the  transferee,  and 
in  part  debts  due  from  the  former  to  the  latter's  minor  brother 
and  sister,  which  she  agreed  to  assume,. these  debts  aggregating 
the  amount  tlue  on  the  note,  it  was  held,  that  the  considera- 
tion of  the  transfer  was  adequate  to  support  it  against  an  attack 
for  frftud.     Smith  v.  Spencer,  299. 

See  Chancery,  68,  69. 

GIFTS. 

1.  Delivery  essential  to  validity  of  gift  of  personal  property.— A  gift  of 

personal  property,  without  delivery,  is  ineffectual  to  pass  the  title 
to  the  donee.     Huddleston  v.  Huey,  215. 

2.  Gifts  inter  vivos;  irhat  necessary  to  their  validity. — To  render  a  gift 

inter  vivos  a  valid  transfer  of  rights  of  property,  there  must  be  a  de- 
livery, a  transfer  of  tlie  dominion  from  the  donor  to  the  donee ;  and 
the  gift  must  be  completely  executed,  leaving  nothing  to  be  done 
to  perfect  it.  If  there  is  no  delivery,  or  if  any  thing  necessary  to 
perfect  the  gift  remains  to  be  done,  the  transaction  is  a  mere  ex- 
ecutory agreement  to  give,  by  which  the  title  does  riot  pass,  and 
upon  which  no  action  can  be  maintained  in  any  court.  Walker, 
Guardian,  v.  Crews,  412. 

3.  Same;  what  constitutes  delivery. — The  title  to  personal   property, 

given  by  (\ee(\,  is  transferred  by  a  delivery  of  the  deed,  without  a 
delivery  of  the  property;  and  when  t!ie  deed  has  been  delivered, 
the  gift  is  irrevocal>le,  and  the  sub.sequent  possession  of  the  donor 
does  not  impair  its  validity.     Ih.  412. 

4.  Same. — But  t!iy  manner  of  delivery,  and  what  it  takes  to  constitute 

it  depend  somewhat  on  the  nature  and  condition  of  the  property; 
wiiat  is  required  b'?ing,  that  there  shall  be  a  clear  surrender  of  the 
right  and  of  the  dominion,  in  contradistinction  to  a  promise  to 
surrender,  without  the  reservation.of  any  interest  by  the  donor,  or 
the  postponement  of  the  time  of  actual  enjoyment  bv  the  donee. 
lb.  412. 

5.  Same;  what  essential  to  validity  of  gift  of  chose  in  action. — When  a 

promissory  note  is  tlie  .subject  of  the  gift,  it  is  not  es.sential  to  its 
validity,  that  the  technical  right  to  maintain  an  action  on  the  note 
in  the  name  of  the  donee,  shall  be  conferred,  but  merely  that  the 
dominion  over  the  note  shall  be  parted  with  by  the  (lonor,  and 
transferred  to  the  donee.  (Borum  v.  King,  37  Ala.  606,  overruled 
on  this  point.)    lb.  412. 

6.  Same;  trusts  thereby  declared  and  consummated  can  be  enforced. — If 

by  deed  of  gift  a  trust  is  declared  and  consummated,  it  will-  be  en- 
forced to  the  same  extent,  and  on  the  satne  principles,  as  if  the  deed 
rested  on  a  valuable  consideration.     lb.  412. 

7.  Voluntary  trust  by  parent  in  favor  of  child;  when  executed  and  irrev- 

ocable.— A  father,  in  consideration  of  his  love  and  affection  for  an 
infant  daughter,  executed  a  deed,  wliereby  he  "gave,  granted  and 
conveyed"  to  hercertaiii  particularly  described  promis.sory  notes, 
owing  to  him  by  third  parties,  "the  same  to  have  and  to  hold  to 
the  only  use  and  benefit  of  my  said  infant  daughter,  Ella  C, 
hereby  reserving  to  myself  the  right  to  manage  the  above  amounts 
as  agent  for  my  said  infant  daughter,  with  the  privilege  to  collect 
the  money  on  said  notes,  and  re-invest  in  property  for  her,  the 
said  infant  child,  or  reloan  on  interest,  if  I  see  l)est,  should  I  live 
to  have  the  privilege  of  so  managing  said  amounts  specified." 
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After  executing  the  deed,  he  lived  four  or  five  years,  during  which 
time  he,  styling  himself  trustee  for  his  said  daughter,  had  assessed 
to  her  for  taxation  personal  propertj',  in  amount  approximating 
the  face  value  of  thj  notes,  but  gradually  increasing  year  by  year, 
and  paid  the  taxes  thereon.  He  acknowledged  the  deed  on  the 
.  day  of  its  execution,  and  soon  thereafter  caused  it  to  be  recorded 
in  the  proper  office.  IL'ld,  that  these  facts,  unexplained,  amount 
to  proof  of  deliver}',  and  that  the  deed  created  a  valid,  executed, 
irrevocable  declaration  of  trust  in  favor  of  the  child.  Ih.  41-^- 
8.  Same;  uhat  presumed  to  he  an  iiirextmetit  of  funds  belonging  to. 
After  the  execution  of  such  deed,  the  father  having  purchased  a 
tract  of  land,  taking  the  title  in  the  name  of  the  daughter,  it  was 
further  held,  that  this  should  be  treated  as  an  investment,  pro 
tanto,  of  the  trust  funds  in  his  hands.     Ih.  412. 

Se.e  Chancery,  9. 

GUARDIAN  AND  WARD. 

1.  When  prices  paid  by  guardian  for  necessaries  for  his  ward  in  Confed- 

erate money  should  be  scaled. — Where  a  guardian  purchased  during 
the  war  with  Confederate  money  belonging  to  him,  at  Confederate 
prices,  artit-les  for  his  ward,  which  were  necessaries,  and  fur- 
nished the  ward  with  monej*  of  the  same  currency,  also  belonging 
to  him,  to  defray  necessary  expen.ses,  he  is  only  entitled,  on  final 
settlement,  to  credit  for  the  value  of  the  articles  purchased,  and  of 
the  money  furnished,  in  the  lawful  currency  of  the  United  States, 
and  not  for  the  actual  amount  of  Confederate  nioney  .so  paid  out 
and  furnished  by  him  ;  and  these  values  should  be  estimated  at  as 
near  the  time  the  expenditures  were  made,  and  the  money  fur- 
nished, as  practicable.     Phillips  v.   Toudes,  406. 

2.  Defense  of  suit  against  guardian  of  non  compos  mentis;  negligence  of 

guardian  imputable  to  ward. — When  a  i)erson  lias  been  declared 
non  compos  mentis,  his  guardian  may  be  sued  upon  any  contract,  ■ 
tort,  default,  or  miscarriage,  made,  done,  or  suffered  before  he  was 
so  declared ;  and  when  such  suit  is  defended  by  his  guardian,  the 
negligence  of  the  guardian,  or  his  attorney,  is,  to  somn  extent  at 
least,  imputable  to  the  ward,  as  that  of  trustee  is  often  visited 
upon  the  cestui  que  trust.     Weems  v.  Weems,  4^2. 

HABEAS  CORPUS.    See  E-ktradition  ok  Fiumtives  kro.m  Justice. 
HOMICIDE.    See  Criminal  Law. 
HUSBAND  AND  WIFE. 

1.  Rents,  income  and  profits  of  wife's  statutory  estate;  husband  alone 

must  sue  for  recorery  of. — The  wife  can  not  sue  for  the  recovery  of 
the  rent'^,  income  and  profits  oi  her  statutory  .separate  estate,  but 
fortlieir  recovery  the  husband,  while  he  is  in  the  relation  of  trus- 
tee, must  sue  alone ;  and  if  by  his  own  act  lie  has  estojjped  himnelf 
from  asserting  title  to  them,  there  can  be  no  recovery.  Cook  v. 
Meyer  Bros.,  580. 

2.  Decree  rellering  married  woman  of  disabilities  Qf  coverture;  its  effect 

on  liusliaud's  trusteeship  of  statutory  estate. — A  decree  of  the 
chancellor,  umler  the  statute  CCode  of  1S70,  ^27.')]),  relieving  a 
married  woman  of  the  disabilities  of  covertiire  as  to  her  statutory 
and  oiher  separate  estates,  etc.,  does  not  operate  to  remove  the 
husband  from  the  trusteeship  of  her  statutory  separate  estate,  or 
tt)  deprive  him  of  the  right  to  take  the  rents,  income  and  nrofits 
thereof,  or  to  entitle  her  to  receive  or  sue  for  the  same.     lb.  580. 
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3.  Suit  for  recover!/  of  lands,  the  separate  estate  of  a  married  woman; 

hou'  brought. — For  the  recovery  of  lands  belonging  to  the  statutory 
separate  estate  of  a  married  woman,  she  must  sue  alone,  and  a  re- 
covery can  not  be  had  in  a  suit  brought  by  her  and  her  husband 
jointly.     Parsons  v.  Woodivard,  348. 

4.  Same;  tvhen  evidence  of  consideration  of  deed  inadmissible. — Where 

husband  and  wife  sue  jointly  in  ejectment,  or  a  statutory  real  ac- 
tion in  the  nature  of  ejectment,  chriming  title  un<ler  a  deed  which, 
on  its  face,  creates  a  statutory  separate  estate  in  the  wife,  they 
can  not  be  allowed,  for  the  purpose  of  showing  that  they  are  en- 
titlefl  to  a  joint  recovery,  to  prove  by  parol  evidence,  that  the 
purchase-money,  paid  for  the  lands  sued  for,  belonged  to  the 
wife's  equitable  separate  estate.    lb.  348. 

5.  Liability  of  vife's  statutory  separaO'  estate  for  articles  of  comfort  and 

support  of  household;  extends  only  to  domestic  contracts. — The 
liability  of  the  wife's  statutory  separate  estate  for  contracts  for 
articles  of  comfort  and  supp(jrt  of  the  household,  etc.,  being 
statutory,  and  not  arising  from  contract  (Code  of  1876,  §  2711), 
does  not  extend  to  contracts  made  and  performed  in  another  State, 
in  which  the  contracting  parties  are  domiciled.  Judge,  Adm'r,  v. 
Wright,  324. 

6.  Wife's  statutory  separate  estate;  liability  of,  for  necessary  articles  of 
clothing  for  minor  children  at  school. — The  wife's  statutory  sepa- 
rate estate  is  liable  for  necessary  clothing  for  her  minor  children, 
purchased  by  the  parents,  and  shipped  to  them  while  they  were 
temporarily  absent  from  home  at  scht)ol.  Wright  r.  Strauss  ct  Co., 
227. 

7.  Transportation  of  personal  property  of  a  married  woman  frbm  Mis- 
sissippi into  this  State;  effect  of. — The  mere  transportation  of  cotton 
raised  in  the  State  of  Mississippi,  belonging  to  a  married  woman 
as  her  separate  property  under  the  laws  of  that  State,  into  this 
State,  does  not,  of  itself,  so  change  the  status  of  the  cotton  as  to 
constitute  it  her  statutory  separate  estate  under  the  laws  of  this 
State ;  and  hence,  in  an  action  for  damages  for  the  conversion  of 
the  cotton,  the  husband  should  be  joined  as  co-plaintitT  with  the 
wife,  under  the  provisions  of  section  2892  of  the  Code  of  1876. 
Bush  V:  Garner,  162. 

8.  Personal  property  belonging  to  wife's  statutory  separate  estate;  title 
to  articles  taken  in  cvchatige  for. — Where  a  married  woman  in- 
vested money  of  her  statutory  separate  estate  in  a  purchase  of  cat- 
tle, which  were  afterwards  exchanged  for  other  chattels,  and  later 
these  were  exchanged  for  a  wagon  and  oxen,  one  of  the  exciianges 
having  been  made  by  the  wife,  and  the  other,  by  the  husband, 
acting  for  her  and  with  her  authority,  and  no  writings  were 
executed,  evidencing  either  exchange, — held,  under  the  authority 
of  Polhik  tt  Co.  V.  Graves,  72  Ala.  347,  that  the  title  to  the  wagon 
and  oxen  never  vested  in  the  wife,  and  that  she  could  not  main- 
tain trover  for  their  conver.-ion.     Woods  r.  Dunlap,  169. 

9.  When  acts  and  declarations  of  husband  admisssible  against  wife.  . 
In  trover  by  the  wife  against  a  purchaser  at  a  sale  under  execution 
against  the  husband,  tor  a  conversicjn  of  the  property  sold,  the 
question  being,  whether,  at  the  time  of  the  levy,  it  belonged  to  the 
wife  or  the  husband,  acts  and  declarations  of  the  husband,  made 
while  the  property  was  in  his  possession,  and  tending  to  show  assert- 
ed ownership  by  him,  are  admissible  for  the  defendant.     lb.  169. 

10.  Equitable  separate  estate;  v:hen  deed  does  not  create. — A  deed  convey- 
ing land  jointly  to  husband  and  wife  and  to  "their  heirs  and  as- 
signs, to  their  own  use  and  behoof,  in  fee  simple,"  does  not  make 
the  wife's  interest  in  and  to  the  lot  her  equitable  separate  estate. 
Denniston  v.  Ala.  Gold  Life  Ins.  Co.,  465. 
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11.  Conveyance  by  ivife;  ignorance  of  contents  u-hen  signed,  insufficient 

to  avoid. — A  married  woman  can  not  avoid  the  legal  effect  of  her 
signature  to  a  mortgage  or  other  conveyance,  otherwise  valid,  by 
merely  showing  that,  when  she  signed  it,  she  neglected  to  read  it, 
and  was  ignorant  of  its  contents.  The  reasonable  presumption, 
in  the  absence  of  proof,  is,  that  she  was  of  sufficient  intelligence 
to  be  able  to  read,  and  her  ignorance  will  be  attributable  to  her 
own  neglect.     Datvson  v.  Bttrms,  111.' 

12.  Equitable  separate  estate;  what  constitutes. — A  marriage  settlement 

by  which  the  husband  conveys  real  and  personal  property  to  a 
trustee  for  the  "sole  and  separate  use,  benefit  and  behoof"  of  his 
wife,  creates  in  her  an  equitable,  as  distinguished  from  a  statutory, 
separate  estate  in  the  property  conveyed.  Allen,  Er'r,  v.  Terry, 
Trustee,  123. 

13.  Power  of  ivife  over  equitable  estate. — In  a  court  of  equity  the  wife  has 

the  same  powers  and  rights  over  her  equitable  separate  estate,  as 
if  she  were  a  feme  sole;  and,  unless  specially  restrained  by  the 
terms  of  the  instrument  creating  the  estate,  she  may  dispose  of  it 
in  any  mode  she  may  elect,  and  without  the  concurrence  of  the 
husband.     lb.  12.3. 

14.  Power  of  wife  over  rents,  inccme  and  profits  if  her  equitable  estate. 

The  wife  has  also  the  power  to  receive  and  control  the  rents,  in- 
come and  profits  of  her  equitable  separate  estate,  free  from  the 
interference  of  her  husband;  and,  under  her  general  power  of 
disposition,  she  may  give  them  to  the  husbanii,  as  to  any  other 
person;  and  if  the  husband,  while  living  with  her,  receives  such 
rents,  income  and  profits,  it  will  be  presumed,  in  the  absence  of 
an  express  dissent  on  her  jiart,  that  they  were  received  by  him 
with  l:er  consent,  and  will  be  regarde<l  as  a  gift  by  her  to  him. 
lb.  12S. 

15.  When  husband  not  chargeable  with  rents,  income  and  profits  rf  ivife's 

equitable  estate;  marriage  settlement  construed.— By  a  marriage  set- 
tlement a  husband  conveyed  improved  real  estate  and  stock  in  a 
manufacturing  corporation  to  a  trustee  for  tlie  "sole  and  sei)arate 
use,  benefit  and  behoof"  of  his  wife,  clothing  her  with  the  power 
"  to  possess,  use,  control  and  enjoy  the  same,  an(l  the  proceeds 
and  profits  thereof,  in  such  way  and  manner  as  she  may  tleem  fit 
and  proper,  and  with  powvr  to  dispose  of  the  same,  or  any  part 
thereof,  either  by  transfer  in  writing,  or  dee<l  of  conveyance  dur- 
ing her  life,  or  by  last  will  and  testament;  and  if  disposed  of  by 
her  during  her  life,  her  trustee  shall  join  with  her  in  the  transfer 
or  conveyance  ;"  conferring  on  the  trustee  no  power  to  manage  or 
control  the  property,  but  exi)res8ly  relieving  him  of  all  resj>onsi- 
bility  in  reference  thereto;  and  further  providing  that  if  she  should 
die,  "without  having  made  disposition  of  said  jiroperty  in  any 
manner,  then  the  same,  whether  it  consist  of  money  or  other 
things,  and  the  i)ro(ee<ls  and  i)rofits. thereof,  shall  descend  to,  and 
vest  in  her  right  heirs  forever,  share  an<l  share  alike,  to  the  exclu- 
sion "  of  the  husband  and  his  heirs.  Jlrld,  on  a  bill  filed  by  the 
wife  to  charge  the  estate  of  her  deceased  husband  with  rents,  in- 
come and  profits  derived  from  the  property  conveyed  by  the 
instrument,  and  collected  by  him,  that  a  prdper  construction  of 
the  marriage  settlement  is  to  confine  the  mode  of  disjiosition 
therein  designated  to  the  rot-jnix  of  the  estate  thereby  created  and 
to  its  accretions,  and  not  to  extend  it  to  moneys  received  by  the 
husband  from  rents,  income  an<l  profits;  and  that  the  husband's 
estate  was  not  chargeable  with  rents,  income  and  profits  derived 
from  sucli  property,  and  collected  by  him,  no  express  dissent  on 
her  part  bemg  shown.     lb.  123. 

16.  When  notice  to  husband,  notice  to  wife. — If  the  husband  purchases 
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land  for  his  wife,  causing  a  conveyance  to  he  executed  to  her, 
notice  to  him  is  notice  to  her.     Sayre  v.  Elyton  Land  Co.,  So. 

See  Chanxery,  3,  4,  47,  49,58,59;  Exemptions,  1-8;  Limita- 
tions, Statute  of,  2,  3. 

INDICTMENT.     See  Criminal  Law. 

INJUNCTION.     See  Chancery,  5,  37,  72,  73. 

INNKEEPER. 

1.  Liability  of  unlicensed  innkeeper  for  goods  Ktolen. — Where  a  person 

in  this  State  holds  himself  out  to  the  public  as  the  keeper  of  a 
pul)lic  inn  or  hotel,  although  not  licensed  as  such,  and  refuses  or 
fails  to  make  a  special  written  contract  with  his  guest,  as  required 
by  the  statute  (Code,  ]87(i,  §  525),  he  must  be  held  chargeable 
with  the  liabilities  imposed  by  the  common  law  touching  the  loss 
of  personal  property  belonging  to  the  guest ;  and  when  sued  for 
such  loss,  he  can  not  be  heard  to  say  that  he  was  not  a  licensed 
keeper  of  a  liotel  or  inn.     Lanier  v.  Youngblood,  587. 

2.  Liabilities  of  innkeepers  at  common  law  for  good»  stolen.— Under  the 

principles  of  tlie  common  law,  an  innkeeper  is  liable  to  his  guest 
for  the  loss  liy  theft  of  personal  property  of  every  kind,  infra 
hospitium,  whiili  the  guest  finds  it  convenient  to  carry  about  him, 
including  mom-^-,  jewelry,  or  other  valuables  devoted  to  use  or 
oruiiment,  unless  such  loss  was  superinduced  by  the  proximate 
contributory  negligence  of  the  guest.     lb.  587. 

3.  Same;  rule  as  to  contributory  negligence  on  part  of  guest. — While  the 

general  rule  prevails,  that  contributory  negligence  on  the  part  of 
the  guest  will  exonerate  an  innkeeper  from  liability  for  loss  of 
goods  occasioned  by  theft,  it  is  not  every  slight  negligence  of  the 
guest  which  will  exonerate  the  innkeeper  fr9m  liability,  nor  is  it 
required  that  the  negligence  should  be  gross,  or  such  as  evinces  a 
want  of  good  faith  on  the  part  of  the  guest.     lb.  587. 

4.  Same. — But  the  true  rule,  in  such  cases,  is,  that  the  want  of  ordi- 

nary care,  or  of  such  care  as  a  prudent  man  may  reasonably  be 
expected  to  exercise  under  like  circumstances,  on  the  part  of  the 
guest,  is  sufficient  to  defeat  a  recovery  against  the  innkeeper, 
where  it  appears  that  such  negligence  proximately  contributed 
to  the  loss,  and  that  the  loss  would  not  otherwise  have  happened. 
lb.  587. 

5.  Same;  contributory  negligence ;   when  a  question  for  the  court. — In, 

such  case,  the  question  of  negligence  vel  mm  is  one  of  fact  for  the 
detennination  of  the  jur}',  in  all  cases  of  doubt,  either  where  the 
facts  are  disputed,  or  where  dilTerent  minds  may  reasonably  draw 
different  inferences  or  conclusions;  but  it  is  one  of  law,  to  be 
decided  by  the  court,  where  the  facts  are  undisputed,  and  the  in- 
ference to  be  drawn  from  them  is  clear  and  certain.     lb.  587. 

6.  Same;  statute  providing  mode  by  which  innkeeper  may  protect  himself 

from  liability,  must  be  strictly  construed. — The  statute  providing 
that  an  innkeeper  may  protect  himself  from  liability  to  his  guest 
for  loss  ol  monej',  etc.,  by  keeping  an  iron  chest,  or  other  safe 
depository  for  valuable  articles  belonging  to  his  guests,  and  bj' 
posting  on  his  doors,  and  other  public  places  in  his  house,  notices 
to  his  guests,  that  they  must  leave  their  valuables  with  him  for 
safe-keeping,  etc.  (Code,  1876,  ^§  1549-51),  being- in  derogation  of 
the  common  law,  must  be  strictly  construed,  and  can  not  be  ex- 
tended, in  its  operation  and  effect,  by  doubtful  implication ;  and 
thus  construed,  it  requires  that  the  notice  shall  be  posted  on  the 
doors  of  all  rooms  occupied  by  guests.     lb.  587. 
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7.  Same;  whether  actual  notice  exonerates  innkeeper,  quierc;  xohen  actual 

notice  nut  shown. — It  seems  that  the  strict  construction  required  to 
be  placed  on  the  statute  exchides  actual  notice  on  the  part  of  the 
guest,  by  failing  to  expressly  provide  for  it ;  but  whether  this  is 
the  true  construction  of  the  statute,  is  not  decided,  as  from  the 
facts  of  this  case  actual  notice  can  not  be  imputed  to  the  guest,  it 
merely  being  shown  that,  at  some  time  within  the  twelve  months 
preceding  the  loss,  while  a  guest  at  the  hotel,  he  had  observed 
and  read  the  printed  notices  required  by  the  statute,  in  other 
rooms  of  the  hotel.     lb.  SS7. 

8.  Sarnef  what  does  nut  cunstitute  contributory  negligence. — Where  the 

lock  on  the  door  furnished  the  guest  was  out  of  repair,  and  no 
other  fastening  was  provided,  contributory  negligence  can  not  be 
imputed  to  him,  b;.'cause  he  slept  in  tlie  rc>om  without  fastening 
the  door,  or  because,  knowing  the  condition  of  the  door  in  this 
regard,  he  failed  to  notify  the  innkeeper  thereof.     /  b.  587. 

INSOLVENT  ESTATES. 

1.  A})]>eal  by  creditor  from  settlement  of  insolvent  estate  ;  supersedeas  not 
.    ret/aired  or  authorized. — A  creditor  of  an  insolvent  estate,  whose 

claim  has  been  disallowed  on  final  settlement  in  the  probate  court, 
is  not  required,  or  authorized,  on  appeal  to  this  court,  to  supersede 
the  decrees  in  favor  of  other  creditors ;  but,  under  the  statute 
(Code  of  1876,  §  2578),  the  administrator  should,  on  motion,  be 
allowed  to  retain  and  reserve  "a  ratable  ptoporticm  "  of  the  mon- 
eys in  his  hands  for  the  payment  of  such  claim.  Clark,  Adm'r,  v. 
Guard,  4-^6. 

2.  Same;  when  appealing  creditor  not  barred  on  remandment  of  cause. 

In  such  case,  decrees  rendered  against  the  administrator  in  favor 
of  creditors  whose  claims  were  allowed,  <listributing  the  entire 
fund  in  the  hands  of  the  administratoi-,  and  payment  thereof  by 
him  pending  the  appeal,  without  moving  for  an  order  to  allow  him 
to  retain  funds  in  his  hands  to  pay  the  claim  of  the  appealing  cred- 
itor in  the  event  he  is  successful,  will  not  bar  such  creditor  from 
proving  his  claim,  and  obtaining  a  decree  thereon  against  the  ad- 
ministrator, on  settlement  made  after  a  reversal  of  the  decree  ren- 
dered against  him  on  the  first  settlement,  and  a  remandment  of 
the  cause.     lb.  4.56. 

3.  Same ;  when  appealing  creditor  not  required  to  proceed  against  other 

creditors. — The  administrator,  in  such  case,  can  not  comjjel  the 
appealing  creditor  to  proceed  against  the  creditors  whose  decrees 
were  paid  bv  the  administrator,  under  the  provisions  of  section  2585 
of  the  Code  of  1876.     lb.  ^56". 

4.  Final  settlement  of  insolvent  estate ;  when  exception  to  creditor's  claim 

insufficient. — An  exception  by  one  creditor  to  ti)e  claim  of  another, 
on  final  settlement  of  an  insolvent  estate  in  the  probate  court,  set- 
ting up  the  statute  of  limitations  of  three  years,  without  averring 
that  the  contested  claim  is  an  open  account,  is  insufficient.  Jb. 
4-16. 

5.  Same ;  allowance  of  costs  and  attorney's  fees  to  administrator.— Vnder 

the  facts  of  this  case,  it  was  held  that  reasonable  attorney's  fees 
and  cost-*,  both  in  the  i)rol)ate  court,  and  in  this  court,  on  a])(>eal 
by  a  cre<litor  wIkjsc  claim  was  conteste<l  and  disallowed,  on  the 
settlement  of  an  insolvent  estate,  should  be  allowe<l  to  the  admin- 
istrator, although,  on  the  appeal,  the  decree  of  the  probate  court 
was  reversed  and  renuinded.     //;.  4^0. 

6.  Same ;  when  attoniey's  fees  shonld  not  be  allowed. — Attorney's  fees 

should  not  be  allowed  to  an  administrator  on  the  final  settlement 
of  an  insolvent  estate,  for  filing  a  petition  for  allotment  of  dower 
to  the  widow,  when,  not  being  pressed,  it  failed,  on  the  death  of 
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the  widow,  and  if  it  had  been  pressed  with  reasonable  diligence, 
dower  could  have  been  allotted  in  time  to  secure  a  lease  of  the 
premises  for  the  next  surceedin*^  year.     lb.  45(j. 

7.  Same ;  when  ndministrator  churgeahle  with  rents. — But,  in  such  case, 

he  is  chargeable  with  the  rents,  the  loss  of  which  resulted  from 
the  failure  to  have  dower  assigned.     lb.  4o0. 

8.  Same;  when  adininistnttor  not  chargfable  with  i)itere8t. — Hetd,  under 

the  facts  of  this  case,  that  the  administrator  was  not  chargeable 
with  interest  as  damages  for  delay  in  making  final  settlement  and 
distribution.     lb.  4o*j. 

INSURANCE,  LIFE.     See  Corporations,  6. 

INTEREST. 

1.  On  inoney  converted;  from  n-hat  date  it  begins  to  run. — The  sureties  of 

a  judge  of  probate  are  liable  for  intere.st  on  moneys  belonging  to  a 
minor,  and  in  the  hands  of  their  principal  under  the  provisions  of 
section  2809  of  the  Code,  and  by  him  converted  to  his  own  use, 
from  the  date  of  such  conversion.     Bradley  v.  Harden,  Adm'r,  70. 

2.  Liability  of  county  Ireosurer  for  interest. — While  it  is  the  duty  of  a 

county  treasurer,  on  the  termination  of  his  official  term,  to  pay 
over  to  his  succes.sor  the  public  moneys  he  has  received  and  not 
disbursed  accordiiig  to  law,  and  all  moneys  which  he  has  neglected 
to  collect,  and  for  the  wrongful  detention  thereof  the  law  gives  in- 
terest in  the  nature  of  damages,  yet,  interest  will  not  l»egin  to  run 
thereon  until  his  successor  has  qualified,  as,  until  that  time,  there 
can  be  no  lawful  payment.     Lewis  v.  Lee  County,  148. 

3.  Wlien  administrator  not  chargeable  with  interest. — Held,  under  the 

facts  of  this  case,  that  the  administrator  was  not  chargeable  with 
interest  as  damages  for  delay  in  making  final  settlement  and  dis- 
tribution.    Clark,  Adm'r,  v.  Guard,  450. 

See  Usury. 
JUDGMENTS  AND  DECREES. 

1.  Final  judgment  or  decree;  when  a  bar  tu  s,:<:i,,iil  .sail. — A  judgment  or 

decree  is  final  and  conclusive,  operating  a  bar  tf>  a  second  suit,  only 
when  it  appears  with  reasonable  certaintv  that  the  matters  in  con- 
troversy in  the  second  suit  were  involverl  in  the  first.  If  this  is 
not  apparent  on  the  face  of  the  record  of  the  first  suit,  there  are 
cases  in  which  it  may  be  shown  by  extrinsic  evidence;  but,  in 
such  cases,  the  bunlen  of  proof  rests  on  the  party  maintaining  the 
affirmative.     Pruitt  v.  Holly,  369. 

2.  Effect  of  judgment  as  evidence  as  against  strangers. — The  record  of  a 

judgment  may  be  used  against  strangers  to  prove  the  fact  of  the 
rendition  of  the  judgment;  but  it  can  not  be  used  to  prove  the 
cause  of  action  involved.     Taylor,  Adm'r,  v.  Means,  408. 

See  Error  and  Appeal  ;  Estates  of  Decedents  ;  Fraudulent 
Conveyances. 

JURISDICTION. 

1.  When  statutory  remedy  exclusive. — When  a  right  is  solely  and  ex- 
clusively of  legislative  creation,  when  it  does  not  derive  existence 
from  the  common  law,  or  from  the  principles  prevailing  in  courts 
of  equity,  and  jurisdiction  of  it  is  limited  to  particular  tribunals, 
and  specific,  peculiar  remedies  are  provided  for  its  enforcement, 
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the  jurisdiction  and  remedy,  being  bounded  V)y  the  statute,  can  be 
exercised  and  jjursued  only  before  the  tribunals,  and  in  the  mode 
the  statute  provides.     Chandler  v.  Hanna,  390. 

2.  Jurisdiction  of  recorder  of  city  of  Montgomery  as  commuting  magis- 

trate.— The  recorder  of  the  city  of  Montgomery,  being  clothed  by 
statute,  not  only  with  jurisdiction  of  violations  of  the  ordinances  of 
the  city,  but  also,  in  addition  thereto,  with  "all  the  powers  and 
authority  that  belong  to  justices  of  the  peace  in  criminal,  matters, 
by  the  laws  of  this  State,"  has  the  plenary  jurisdiction  of  justices 
of  the  peace  as  committing  magistrates,  and  the  authority  and 
jurisdiction  to  inquire  and  determine,  whether  there  is  probable 
cause  to  believe  a  criminal  offense  has  been  committed,  and  that 
the  person  charged  is  guilty  of  its  commission,  Harris  v.  State, 
495. 

3.  Statute  authorizing  court  to  order  sheriff  to  execute  conveyance  of  lands 

sold  by  his  predecessor,  construed. — Under  the  statute  authorizing 
the  court  from  which  issued  process,  under  which  a  sheriff  makes 
sales  of  land,  if  he  should  die  or  vacate  his  office  without  executing 
a  conveyance  to  the  purchaser,  to  order  his  successor  in  office  to 
execute  the  conveyance  (Code,  1876,  §  3207),  the  power  is  limited 
to  the  single  case  of  a  failure  to  execute  a  conveyance ;  the  power 
to  direct  and  order  the  reformation  of  a  conveyance,  defective  be- 
cause of  a  mistake  common  to  the  sheriff  and  the  purchaser,  is  not 
conferred  by  the  statute.     McCall,  Ex'r,  t.  White,  562, 

See  Court,  Probate  ;  Extradition  of  Fitgitives  from  , Justice. 

JURORS  AND  JURY.     See  Criminal  Law,  Sub-title,  Trial  and  Inci- 
dents. 

♦ 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction  in  detinue. — The  jurisdiction  of  justices  of  the  peace  in 

actions  of  detinue  is  limited  to  fifty  dollars,  and  a  judgment  ren- 
dered in  a  justi(!e's  court  in  such  action,  determining  the  right  to 
property  of  greater  value,  is  void.     Rodge.rs  v.  Gaines,  218. 

2.  Wlien  plea  to  jurisdiction  frivolous.     See  Wagnon  v.  Turner,  197. 

See  Criminal  Law,  4-6. 
LANDLORD  AND  TENANT. 

1.  Surrender  of  leased  jiremises,  on  which  there  is  a  groving  crop,  dur- 

ing term;  effect  of  on  title  to  crop. — If  a  tenant,  liefore  the  expira- 
tion of  the  term,  abandons  or  surrenders  to  the  landlord  the  leased 
premi.ses,  on  wliich  there  is  a  growing  croji,  and  the  landlord  re- 
enters, no  right  or  interest  in  the  crop  remains  in  tiie  tenant,  but 
it  i)a8ses  to  the  landlord  as  an  incident  to  his  restoration  to  the 
pns.session,  and  to  the  termination  of  the  tenancy.  Shahan  v. 
Herzfierg,  Sinipsoji  cfc  Co.,  59. 

2.  Same;  vihat  operates  as. — Where  a  tenant,  after  commencing  the 

cultivation  of  a  crop  on  the  leased  premises,  left  the  country,  Vmt 
before  leaving,  he  told  the  landlord  to  take  charge  of  the  crop, 
finish  its  cultivation,  gather  it,  an<l  i)ay  himself  out  of  it  for  rent 
and  advances  and  ai)ply  the  balance,  if  any,  to  the  payment  of  his 
otlier  debts,  and  the  landlord  re-entered,  this,  in  contemplation  of 
law,  was  a  surrender  to  the  lamllord,  terminating  the  lease,  and 
passing  to  him  the  title  to  the  crops.     I  h.  59. 

See  Attachment;  Evidence,  15. 
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LARCENY.     See  Criminal  Law. 

LETTER  OF  CREDIT.     See  Actions,  4 ;  Evidknce,  5,  6. 

LIMITATIONS,  STATUTE  OF. 

1.  Statute  giving  effect  to  the  bar  of  the  statute  of  limitations  of  another 

State  construed.— The  statute  giving  effect  to  statutes  of  limitations 
•  of  other  States  (Code  of  187C),  1^3237)  has  reference  only  to  con- 
tracts made,  or  to  acts  done  in  another  State,  and  can  not  be  ex- 
tended to  contracts  made  within  this  State,  although,  at  the  time 
of  making  the  contract,  and  continuously  to  the  institution  of  the 
suit,  the  party  to  be  charged  had  his  domicil  in  another  State. 
Wright  v.  Strauss  d-  Co.,  2J7. 

2.  Same. — Hence,  the  statute  has  no  application  to  an  action  brought 

against  husband  and  wife  to  subject  the  wife's  .statutory  separate 
estate  to  the  payment  of  a  debt  contracted  for  articles  of  comfort 
and  support  of  the  household,  etc.,  where  the  husband  and  wife, 
at  the  time  the  articles  were  purchased,  and  continuously  to  the 
time  of  the  suit,  resided  in  another  State,  and  purchased  goods  in 
this  State,  which,  by  their  instructions,  were  sent  to  them  at  the 
place  of  their  domicil,  the  sale  being  complete  within  this  State. 
Ih.227.  . 
3.'  Exception  against  parties  absent  from  State  construed. — The  saving 
of  the  statute  of  limitations  on  account  of  absence  from  the  State 
(Code  of  1876,  ^  3234)  is  confined,  by  its  terms,  to  the  personal  ab- 
sence of  the  party  sought  to  be  charged  from  the  State ;  and  hence, 
the  continfled  absence  of  husband  and  wife  from  this  State,  and 
residence  in  another  State  will  stop  the  running  of  the  statute  as 
against  the  liability  of  the  wife's  statutory  separate  estate  for  arti- 
cles of  comfort  and  support  of  the  household,  etc.,  although  the 
proceeding  for  the  enforcement  of  such  liability  is  a  proceeding  in 
rem,  and  provision  is  made  by  statute  for  service  on  both  husband 
and  wife  by  publication.     lb.  22T . 

4.  When  possession  of  lands  is  and  in  not  presumed  to  he  adverse. — Be- 

fore the  payment  of  the  purchase-money  for  lands  sold  by  an  ad- 
ministrator or  executor  under  an  order  of  the  probate  court,  the 
presumption  is,  that  the  purchaser  does  not  hold  adversely  to  the 
heirs,  but  in  subordination  to,  and  in  continuous  recognition  of 
their  title;  but  after  the  payment  of  the  purchase-money,  he  then 
having  a  perfect  equity,  and  being  no  longer  under  the  obligation 
of  pecuniary  duty  to  them,  his  possession  is  presumed  to  be  hos- 
tile to  the  heirs,  and,  if  continued,  without  interruption,  for  ten 
years,  during  which  the  statute  of  limitations  is  operative,  it  will 
ripen  into  a  good  title.     Morgan  v.  Casey,  Adm'r,  222. 

5.  Suspension  of,  during  the  war. — It  is  the  settled  rule  in  this  State, 

that,  in  computing  the  time  necessary  to  create  the  bar  of  the  stat- 
ute of  limitations,  the  period  elapsing  between  the  11th  day  of 
January,  1861,  and  the  21st  day  of  September,  1865,  must  be  ex- 
cluded on  account  of  the  war.     lb.  222. 

6.  Under  purchase  at  tax-sale;  when  a  bar  to  ejectmeyU. — If  a  defendant 

in  ejectment  took  possession  of  the  lands  sued  for,  either  by  him- 
self or  by  his  tenants,  under  a  tax-deed  executed  in  1872,  or,  if 
having  previously  taken  possession,  he  continued  therein  under 
the  deed,  and  the  possession  w^as  under  claim  of  right  in  him.self, 
and  not  for  or  under  another,  then  such  possession  put  the  statute 
of  limitations  in  motion  in  his  favor  from  the  date  of  his  posses- 
sion under  the  deed,  and  if  that  possession  continued  for  five  years 
before  the  suit  was  commenced,  it  is  a  complete  bar  to  the  action, 
without  any  reference  to  the  regularity  of  the  proceedings  under 
which  the  lands  were  assessed  or  sold.    Doe^  ex  dem.  v.  Clayton,  359. 

7.  Statute  of  limitations;  when  runs  in  favor  of  mortgagee  against  mort- 
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gagor. — The  statute  of  limitations  runs  in  favor  of  a  mortgagee  in 
possession  against  the  mortgagor  out  of  possession.  McCoy  v. 
Gentry,  105. 

8.  Same;  when  a  bar  to  a  bill  in  equity  to  have  absolute  conveyance  of 

land  decreed  a  mortgage,  and  to  redeem. — The  statute  of  limitations 
is  a  complete  defense  to  a  bill  in  equit}'  filed  by  a  grantor  in  a  con- 
veyance of  land,  absolute  on  its  face,  to  have  the  conveyance  de- 
creed a  mortgage,  and  to  redeem,  when,  at  the  time  the  bill  was 
filed,  the  grantee  and  those  claiming  under  him  had  held  inde- 
pendent possession  of  the  conveyed  premises  for  more  than  twelve 
years,  during  which  time  neither  word  nor  act  is  alleged  or  proved, 
recognijiing  the  grantor's  claim  to  the  land.     Ih.  105. 

9.  Same;  vhat  vill  not  operate  to  remove  the  bar. — The  bar  of  the  statute 

of  limitations  in  such  case  can  not  be  avoided  by  proof  that,  attlie 
time  of  the  execution  of  the  conveyance,  there  was  a  parol  agree- 
ment between  the  grantor  and  grantee,  that  the  latter  should  hold 
the  land  in  trust  for  the  benefit  of  the  former,  when  the  proof 
offered  to  establish  the  trust  proves  also  that  the  real  design  of  the 
parties  to  the  conveyance,  in  its  execution,  was  to  hinder  and  de- 
fraud the  grantor's  creditors.     lb.  105. 

See  Ch.\xcery,  20,  53;  Error  and  AprE.-VL,  1,4;   Insolvent 
Estates,  4. 

MALICIOUS  PROSECUTION. 

1.  Right  of  action  for  malicioux  prosecution  several  and  not  joint. — For 

malicious  prosecution,  the  right  of  action  is  several  and  not  joint ; 
and  hence,  where  three  parties  join  as  co-plainatt's  in  such  action, 
there  is  a  misjoinder  of  parties  plaintiff.     McLeod  v.  McLeod,  42. 

2.  Malice  and  absence  of  probable  cause  must  be  shown. — It  is  well 
settled  that  an  action  foY  malicious  prosecution  will  not  lie,  unless 
it  be  shown  by  the  plaintiff,  that  he  was  prosecuted  through  the 
agencv  of  the  defendant,  iiot  only  maliciously,  but  also  without 
probaV)le  cause;  neither  of  these  elements  alone  will  do,  but  both 
must  concur  to  make  the  defendant  liable.     lb.  42. 

3.  Advice  of  counsel,  ivhen  admissible  in  defense. — Where  a  defendant 

in  such  action  made  a  full  and  fair  statement  of  all  the  facts  in 
the  case  to,  {'nd  obtained  the  adviceof  counsel,  before  commencing 
the  prosecution  on  which  the  action  is  foundecl,  and  he  acted  hon- 
estly on  the  advice  in  instituting  the  prosecution,  this  will  furnish 
a  complete  defense  to  the  whole  action,  and  is  not  limited  merely 
to  a  mitigation  of  damages.     lb.  42- 

4.  Same. — Where  the  defendant  in  such  action  testified  that  "he  had 
made  a  full  and  fair  statement  of  all  the  facts  to  his  attorney," 
before  the  prosecution  was  commenced,  and  the  evidence  showed 
what  facts  he  did  state  to  his  attorney,  whether  the  statement 
made  by  the  defendant  to  his  attorney  was  a  full  and  fair  state- 
ment of  all  the  facts,  is  a  (juesti(m  the  jury  must  determine  from 
the  evidence  before  them,  the  testimony  of  the  defendant  to  that 
effect  being  a  mere  matter  of  opinion,  and  insufficient.     lb.  4S. 

5.  Same. — Where  a  party  is  in  the  actual  possession  of  land,  either 

adverse  or  permissive,  a  i)rosecution  under  the  statute  for  trespass 
after  warning  can  not  be  founded  on  a  continuation  of  his  occu- 
pancy of  the  land  after  he  has  been  warned  by  the  true  owner; 
and  although  such  a  state  of  facts  would  not  constitute  probable 
cause  for  a  pro8ecutir)n  for  trespass  aftt^r  warning,  yet,  if  the  facts- 
were  fairly  and  truthfully  stated  to  counsel,  an(f  the  advice  to 
l)ro8ecute  was  honestly  followed,  this  would  be  competent,  in  an 
action  for  malicious  prosecution,  to  relieve  the  presumption  of 
malice  arising  from  a  want  of  i)roi)able  cause.     lb.  42. 
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MANDAMUS. 


1.  When  not  proper  remedy. — Mandamus  will  lie  to  compel  an  inferior 

tribunal  to  proceed  to  judgment,  but  not  to  dictate  the  particular 
judgment  it  sliould  render;  and  hence,  it  will  not  lie  to  compel  the 
circuit  court  to  enter  judgment,  declaring  i)ersonal  property  levied 
on  and  claimed  as  exempt  subject  to  the  jirocess,  on  the  failure  of 
the  defendant  to  file  an  inventory  as  provided  by  section  2837  of 
the  Code.     Ex  parte  liedd,  54S. 

2.  Snme. — The  petition  for  a  removal  of  an  od  quod  damnum  proceeding 

from  tlie  probate  court  to  the  Federal  court,  filed  by  a  rail- 
road comi^any,  bringing  the  case  within  the  provisions  of  the  act 
of  Congress,  mandamus  will  not  lie  to  vacate  and  set  aside  an 
order  made  bj-  the  probate  court,  removing  the  cause  to  the 
Federal  court,  because  the  order  was  made  without  hearing  evi- 
dence offered  by  the  telegraph  company,  showing  that  the  right  of 
way  sought  to  be  condemned  was  of  less  value  than  five  hundred 
dollars,  and  that  the  contrary  averment  in  the  petition  for  removal 
was  untrue.     Ex  parte  Southern  Telegraph  Co.,  564. 

MARRIAGE  SETTLEMENT.     See  Hi  srand  and  Wife,  12,  15. 

MECHANICS'  LIEN. 

1.  Wfien  court  of  equity  has  no  jurisdiction  to  enforce. — The  lien  in  favor 

of  mechanics  and  material-men  for  work  and  labor  done,  and  ma- 
terials furnished,  is  a  new  right,  created  by  statute,  for  which  a 
specific  remedy  by  an  action  at  law  is  i)rovided ;  and  hence,  in  the 
absence  of  a  special  cause  for  equitable  interposition,  a  court  of 
equity  can  not  assume  jurisdiction  for  its  enforcement. — Chandler 
V.  Hanna,  390. 

2.  When  arerments  of  hill  for  its   enforcement  fail  to  show  ground  for 

equitable  interposition. — An  averment  in  a  bill  filed  by  mechanics 
and  material-men  to  enforce  their  statutory'  liens  for  work  and 
labor  done,  and  materials  furnished,  "that  the  statements  of  the 
accounts  against  said  defendants  are  difHcult,  and  can  not  well  be 
shown  in  a  court  of  law,  and  a  resort  to  this  court  is  necessary  to 
properly  enforce  the  liens  of  complainants,  the  remedy  at  law  being 
inadequate,  is  not  an  averment  of  facts  showing  a  complication  of 
accounts,  rendering  necessary  the  intervention  of  a  court  of  equitj* 
to  disentangle  and  adjust  them,  or  of  facts  showing  the  inade<iuacy 
of  the  remedy  at  law,  but  is  merely  a  statement  of  the  pleaders' 
conclusions  of  law  and  of  fact ;  and  it  can  not  aid  the  ecjuitv  of  the 
bill.     Ih.390. 

3.  Depends  on  subsianfial  compliance  vjith  the  statute. — The  creation 

of  the  lien  given  bj'  statute  to  mechanics  or  contractors,  em- 
ployees, and  material-men  depends  upon  a  substantial  compli- 
ance with  the  requisitions  of  the  statute,  the  first  of  which  is,  that 
a  just  and  true  account  of  the  demand,  after  all  just  credits  have 
been  given,  verified  by  oath,  must  be  filed  in  the  office  of  the 
judge  of  probate  of  the  county  in  which  the  property  to  be  charged 
is  situate.    lb.  390. 

4.  Verification  of  demand;  before  whom  made. — Statutes  are  not  gener- 

ally intended  to  operate  extra-territ«rially ;  and  a  statute  author- 
izing or  recjuiring  the  doing  of  a  particular  act,  if  not  otherwise 
expressed,  must  be  regarded  as  contemplating  the  doing  of  the 
act  within  the  jurisdiction  of  the  State ;  and  hence,  the  verification 
of  the  demand  contemplated  by  the  statute  providing  a  lien  in 
favor  of  mechanics,  etc.,  is  the  oath  or  affirmation  of  the  claimant, 
or  of  some  other  person  iiaving  knowledge  of  the  facts,  taken  be- 
fore an  officer  of  this  State  authorized  by  law  to  take  and  certify 
oaths.     lb.  390. 
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5.  Same. — A  verification  of  the  demand  before  a  notary  public  in  the 
State  of  Tennessee,  not  being  a  compliance  with  the  statutory 
requirements,  can  not  operate  to  confer  the  lien  provided  bv  the 
statute.     lb.  390. 

MOBILE  COUNTY. 

1.  As  to  its  liability  for  contracts  made  by  the  "  Board  for  the  Improve- 
ment of  the  River,  Harbor  and  Bay  of  Mobile,"  see  Slaughter  v. 
Mobile  County,  134. 

MONTGOMERY,  CITY  OF. 

1.  As  to  jurisdiction  of  the  recorder  of  the  city  of  Montgomery,  see 
Harris  v.  Stale,  495. 

MORTGAGES. 

1.  When  legal  title  not  conveyed  by. — A  parol  agreement  by  a  debtor, 

that  certain  personal  property  belonging  to  him  "  should  stand 
good  for  his  indebtedness,"  not  accompanied  by  a  delivery  or 
change  of  possession,  does  not  convej'  the  legal  title,  but  creates 
an  equitable  lien  merely,  which  will  not  support  an  action  of  de- 
tinue.    Jackson,  Morris  d:  Co.  v.  Rutherford,  155. 

2.  H7«?i  instrument  merely  an  equitable  lien. — A  stipulation  in  a  mort- 

gage on  real  and  personal  property,  executed  to  secure  a  debt  due 
and  payable  in  annual  installments,  that  "  this  mortgage  is  made 
a  lien  on  the  crop  of  cotton  made  on  the  place  "  for  the  payment 
of  the  installment  of  the  debt  due  for  that  particular  year,  does 
not  convey  the  legal  estate  or  interest  in  the  cotton,  but  creates 
merely  an  equital)le  lien  thereon  ;  and  hence,  such  an  instrument 
will  not  support  an  action  of  trover  brought  for  the  conversion  of 
the  cotton.     Bush  v.  Garner,  102. 

3.  Section  135!)  of  Code  of  Mississippi  construed. — Section  1359  of  the 

Code  of  Mississippi  (1880),  ])roviding  that  "  it  shall  be  lawful  for 
persons  to  make  anil  execute  mortgages  or  deeds  of  trust  ujwn 
growing  crojis,  or  crops  to  be  grown,  within  fifteen  mouths  from 
the  making  of  such  mortgage  or  deed  of  trust,  which  encumbrance 
shall  be  valid  and  binding  upon  the  interest  of  such  mortgagor  or 
grantor  in  such  crop,  but  shall  not  be,  in  any  case,  prior  to  the 
liens  provided  for  in  an  act  in  relation  to  landlord  and  tenant,  and 
an  act  in  relation  to  the  lien  of  employers  and  employees,"  is 
merely  declaratory  ot  the  common  law,  with  the  limitation  en- 
grafted thereon,  that  the  crop  nuist  be  produced  within  the  specified 
l)eriod  f)f  fifteen  months ;  and  a  mortgage  on  an  unplanted  crop  in 
that  State  operates,  uuder  that  statute,  merely  to  create  an  equita- 
ble lien,  and  not  to  convey  the  legal  title.     lb.  16i^. 

4.  Same. — If,  iiowever,  that  statute  could  be  construed  so  as  to  author- 

ize the  legal  title  to  pass  by  a  mortgage  on  an  unplanted  crop,  the 
effect  of  the  statute  would  only  be  to  make  a  legal  mortgage,  with 
apt  words  of  conveyance,  operate  to  convey  the  legal  title;  and 
hence,  an  instrument  creating  by  its  terms  a  mere  lien  or  charge 
upon  the  crop  would  not  come  within  its  infinence.     lb.  162. 

5.  Assignment  of  chattel  mortgagi'  passes  legal  title. — An   assignment  of 

a  chattel  mortgage  passes  the  legal  title  to  the  chattel  conveyed 
thereby,  and  autliorizes  the  assignee  to  maintain  detinue  for  ita 
recovery  in  his  own  name.  Russell  r.  Walker,  315. 
(5.  Execution  of  mortgage;  hxju-  proved. — The  cxecutitm  of  a  chattel 
mortgage,  puriwirting  to  be  attested  l)y  subscribing  witnesses,  can 
not  he  proved  ny  the  mortgagor  or  mortgagee,  when  neitiier  of  the 
subscribing  witnesses  is  called,  and  no  reason  for  producing  them 
is  shown.     lb.  315. 
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See  Limitations,  Statute  of,  7-9 ;  Kedemption". 

NEGLIGENCE. 

See  Innkeeper  ;  Railroads,  2-6. 

NEW  TRIAL. 

1.  Only  remedy  for  verdict  contrary  to  evidence. — That  the  verdict  of  the 
jury  trying  a  cause  is  not  sustained  by  the  evidence,  is  a  wrong 
which  this  court  has  no  power  to  redress  ;  the  only  reqiedy  there- 
for being  a  motion  for  a  new  trial  in  the  jjriniary  court.  AJabama 
Great  Southern  R.  R.  Co.  v.  Powers,  244- 

See  Error  and  Appeal,  2;  Rehearing. 

NOTARY  PUBLIC. 

1.  Authority  to  administer  oaths. — Unless  conferred  by  statute,  a  notary 

public  has  no  authority  to  administer  oaths  or  affirmations  re- 
quired by  special  statutory  enactments,  and  not  in  the  transaction 
of  commercial  affairs.     Chandler  v.  Hanna,  390. 

2.  Presumption  as  to  his  authority  in  another  State. — Until  the  contrary 

is  shown,  the  presumption  is,  that,  in  a  sister  State,  a  notary 
public  has  no  other  authority  than  that  which  is  derived  from  the 
commercial  law.     lb.  390. 

See  Mechanics'  Lien,  5. 
NOTICE. 

See  Attachment  Bond,  6,  7;  Chancery,  18-20,  22,  25;  Deeds, 
10-17 ;  Innkeeper,  6,  7 ;  Vendor  and  Purchaser. 

OVERRULED  CASES;  CASES  LIMITED. 

1.  Borum  v.  King,  37  Ala.  606,  as  to  w'hat  is  essential  to  the  validity  of 

a  gift  of  a  promissory  note,  overruled  in  Walker,  Guardian,  v. 
Clews,  U2. 

2.  Dickson  v.  Bachelder^  21  Ala.  699,  as  to  necessity  of  negativing,  in 

an  action  on  an  attachment  bond,  the  ground  of  the  attachment, 
overruled  in  City  National  Bank  v.  Jeffries,  1S3. 

3.  Floyd's  case,  55  Ala.  61,  limited  as  to  the  principal  there  declared, 

that  the  list  of  jurors  served  on  a  prisoner  in  a  capital  case  should 
include  only  those  regular  jurors  "  in  attendance,"  and  not  those 
who,  though  summoned  as  regular  jurors,  were  excused  or  dis- 
(;harged  when  the  jury  was  organized,  in  Shelton  v.  State,  5. 

4.  Hart  v.  Freeman,  42  Ala.  567 ;  the  proposition  there  asserted  that 

section  3040  of  the  Code  "requires  settlements  for  the  composi- 
tion of  debts  to  he  made  in  writing,"  declared  a  dictum,  and  held 
to  be  "  manifest! J'  erroneous  as  a  general  proposition,  although 
correct  as  to  "  that  particular  case,  in  Singleton,  Hunt  &  Co.' v. 
Thomas,  205. 

5.  McMullen  v.  State,  53  Ala.  531,  asserting  that  the  question  of  intent 

in  larceny  must  be  left  to  the  determination  of  the  jury,  limited  in 
Henry  Johnson  v.  State,  523. 

6.  Panons  v.  State,  22  Ala.  50,' as  to  the  right  of  an  escaped  prisoner 

to  prosecute  an  appeal  to  this  court,  overruled  in  Warwick  v. 
State,  486. 

PARDON. 

1.  Delivery  and  acceptance  necessary. — A  pardon,  in    order  to  be  com- 
plete, must,  in  contemplation  of  law,  he  delivered  and  accepted. 
E.i-  parte  Powell,  517. 
44 
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2.  Delivery  of. — The   principles  applicable  to  the  delivery  of  a  par- 

don and  to  the  delivery  of  an  ordinary  of  deed  of  gift  must  be 
considered  as  analogous.     lb.  517. 

3.  Acceptance  of;  when  presumed. — Being  an  act  of  mere  clemency, 

without  conditions,  the  law  presumes  that  a  pardon  was  ac- 
cepted, in  the  absence  of  evidence  showing  the  prisoner's  dis- 
sent,    lb.  517. 

4.  What  operates  as  delivery  and  acceptance  of. — Upon  the  applica- 

tion, of  a  convict,  sentenced  to  the  penitentiary,  the  Governor 
caused  to  be  prepared  and  signed  an  instrument  in  the  usual  form 
of  a  pardon,  directed  to  the  warden  of  the  penitentiary,  declaring 
the  convict  pardoned  of  the  crime  of  which  he  had  been  convicted, 
and  concludmg  with  an  order  that  he  "be  at  once  restored  to  lib- 
erty." It  was  then,  "for  the  benefit"  of  the  convict,  delivered  to 
the  Secretary  of  State,  who  attested  the  same  by  affixing  his  sig- 
nature and  the  seal  of  the  State,  pursuant  to  the  duty  imposed  on 
him  by  the  statute  ;  and  thereupon  it  was  transmitted  by  mail  to 
the  warden,  who  received  it  on  the  day  following,  and  the  Governor 
notified  the  prisoner's  counsel  by  letter  that  he  felt  it  to  be  his 
duty  to  grant  the  pardon,  and  he  had  ordered  it  accordingly.  At 
the'time  the  instrument  was  received  by  the  warden,  the  convict 
was  in  the  jail  of  the  county  in  which  the  conviction  was  had,  sub- 
ject to  the  order  of  the  warden,  under  the  act  of  February  7th, 
1879,  providing  for  the  conveyance  of  convicts  to  the  penitentiary, 
and  the  clerk  of  the  court  had  notified  the  warden  of  the  fact  of 
conviction,  and  that  the  convict  was  in  said  jail.  This  act  makes 
it  the  duty  of  the  clerks  of  the  circuit  courts,  at  the  end  of  each  term, 
to  promptly  inform  the  warden  what.convicts  had  been  sentenced 
to  the  penitentiary  at  that  term,  and  that  they  were  then  in  the 
county  jail,  "subject  to  his  order;"  and  it  authorizes  the  warden, 
and  makes  it  his  duty,  to  thereupon  remove  such  convicts.  The 
warden,  on  receiving  the  instrument,  returned  it  to  the  Governor, 
with  the  statement  that  he  held  no  such  person  as  the  convict  in 
his  custody ;  and  the  Governor  then  withheld  it  from  the  prisoner. 
It  was  the  custom  of  the  warden,  when  such  i)ardons  were  re- 
ceived, to  discharge  the  person  pardoned  from  custody,  and  to 
"place  the  pardon  on  file  in  his  office,  as  authority  for  making 
such  discharge."     Held, 

(a)  That  the  convict  was,  at  the  time  the  pardon  was  received 
by  the  warden,  in  his  constructive  custody,  and  subject  to  his  order 
and  control. 

{b)  That  the  warden  was  not  the  mere  messenger  of  the  execu- 
tive to.  deliver  the  pardon,  but  the  constructive  agent,  of  the  con- 
vict to  receive  it. 

(c)  That  the  delivery  of  the  pardon  to  the  warden  was,  in  ac- 
cordance with  usage,  a'delivery  to  the  convict,  who  is  presumed 
to  have  accepted  it,  and  that  it  thereby  became  complete  and 
irrevocable.     lb.  517. 

PARTNERSHIP.    See  Chancery,  64. 

PLEADING  AND  PRACTICE. 

1.  Assumpsit  and  case  cannot  be  joined. — Counts  in  assumpsit  and 

can  not  be  joinetl.     Chambers  v.  Seay,  S72. 

2.  penalty  provided  by  section  15S7  of  the  Code;  how  recovered. — Under 

the  statute  providing  that  the  owner  of  lands,  not  inclosed  by  a 
lawful  fence,  is  lial)le  to  the  owner  of  trespassing  cattle,  if  he  kills 
or  injures  them,  for  five  times  the  amount  of  the  injury  thereby 
sustained,  the  statutory  penalty  can  not  be  recovered  in  an  action 
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of  tresp{i88,  but  only  in  an  action  founded  on  the  statute,  in  the 
nature  of  an  action  of  debt.     McKenzie  v.  Gibson,  204. 

3.  Same;  trespass  can  not  be  joined  uith  count  on  the  statute.' — In  an 

action  for  the  recovery  of  such  penalty,  commenced  before  a  justice 
of  the  peace,  a  complaint  having  been  filed  in  the  justice's  court, 
declaring  on  the  statute,  on  appeal  to  the  circuit  court,  a  count  in 
trespass  vi  et  armis  can  not  be  joined  or  substituted.     lb.  20^. 

4.  Wlien  demand  for  money  sued  for  dispensed  v:ith. — In  an  action  by 

the  administrator  of  a  deceased  minor  against  the  sureties  on  the 
official  bond  of  a  judge  of  probate,  for  m-.ney  paid  to  him  under 
the  provisions  of  section  2809  of  the  Code  of  1876,  and  not  accounted 
for,  averment  and  proof  of  a  conversion  of  the  money  to  his  own 
use  by  the  judge  of  probate  dispense  with  a  necessity  for  a  demand 
for  the  money- before  the  commencement  of  the  suit.  Bradley  v. 
Harden,  Adm'r,  70. 
6.  When  one  co-plaintiff  not  entitled  to  recover,  none  can. — Where  sev- 
eral parties  sue  jointly  as  plaintiffs,  all  must  be  entitled  to  recover, 
or  none  can  be  permitted  lo  do  so;  and  hence,  if  any  one  of  them' 
is  incomj)etent  to  sue,  or  the  evidence  sustains  the  action  only  as 
to  one  or  more,  and  not  as  to  the  others,  all  must  fail.  McLeod  v. 
McLeod,  42. 

6.  Right  of  action  for  malicious  prosecution  several  and  not  joint. — For 

malicious  prosecution,  the  right  of  action  is  several  an(i  not  joint; 
and  hence,  where  three  parties  join  as  co-plaintiffs  in  such  action, 
there  is  a  misjoinder  of  parties  plaintiff.     lb.  42. 

7.  Action  on  the  case  for  false  representation  or  warranty  in  sale  of  chat- 

tels; nhen  complaint  sufficient. — The  formS  of  pleading  contained  in 
the  Code  have  the  force  of  law,  and  a  substantial  conformity  to 
them  is  sufficient ;  and  hence,  a  complaint  in  an  action  correspond- 
ing to  the  common  law  action  on  the  case  for  a  false  representation 
or  warranty  in  the  sale  of  personal  property,  which  conforms  sub- 
stantially to  the  form  of  complaint  prescribed  in  the  Code  for  a 
breach  of  warranty  in  the  sale  of  chattels,  is  sufficient.  Herring, 
Farrell  ct  Sherman  v.  Skaggs,  44^^- 

8.  Replication;  v:hen  no  departure  from  tlie  complaint. — While  it  is  a 

general  rule  of  pleading,  both  at  common  law  and  under  the  statute, 
that  a  rei)lication  must  not  depart  from  the  allegations  of  the  de- 
claration in  any  substantial  matter,  yet,  when  the  cause  of  action 
is  stated  generally  in  the  declaration,  the  plaintiff  may,  if  necessary, 
in  a  replication  to  a  special  plea,  restate  it  in  a  more  minute  and 
circumstantial  manner.    lb.  44(i- 

9.  Amendments  to  pleadings  at  lav; ;  when  may  be  made. — Pleadings,  in 

civil  actions  at  law,  are  amenda])le  at  an\' time  before  the  rendi- 
tion of  final  judgment ;  and  if  the  matter  of  amendrhent  to  a  com- 
plaint is  proper,,  the  pendency  of  pleas  in  bar,  or  in  abatement,  the 
legal  eifect  of  which  the  amendment  may  oV^viate,  is  rather  a  rea- 
son for,  than  an  objection  to  its  allowance.     Foster  r.  Napier,  590. 

10.  Amendment  to  comnlaint ;   lulien  proper. — Amendments  to  the  com- 

plaint, introduced  for  the  purpose  of  adapting  it  to  the  various 
shapes  or  phases  in  which  the  pleader  apprehends  the  evidence 
may  present  the  case,  and  making  no  other  change  than  in  the  de- 
scription of  the  cause  of  action,  are  admissible,  so  long  as  the  iden- 
titv  of  the  matter  upon  which  the  action  is  founded  is  preserved. 
lb.  595. 

11.  Plea  must  answer  all  it  proposes  to  answer. — It  is  a  rule  of  pleading, 

applicable  alike  to  pleas  m  abatement  and  to  pleas  in  bar,  that  the 
plea  must  answer  all  that  it  proposes  to  answer ;  otherwise  it  will 
be  adjudged  bad  on  demurrer.     lb.  595. 

12.  Plea  in  abatement ;  pendency  of  prior  suit  for  same  cause  of  action. 

The  principle  is  well  settled,  that  the  pendency  of  a  prior  suit  for 
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the  same  cause  of  action,  in  a  court  of  competent  jurisdiction,  be- 
tween the  same  parties,  will  abate  a  later  suit,  because  the  latter 
is  deemed  vexatious  and  oppressive;  and,  in  such  case,  the  vexa- 
tion and  oppression  is  a  conclusion  of  law,  not  a  matter  of  fact,  and 
is  not  dependent  upon  an  inquiry  into  the  actual  circumstances  of 
the  case.     lb.  595. 

13.  Same. — Hence,  a  plea  in  abatement  to  an  action  for  malicious  prose- 

cution, setting  up  the  pendency  of  a  prior  suit  between  the  same 
parties  for  the  same  cause  of  action,  is  good,  although  it  appears 
from  the  averments  of  the  plea,  that  when  the  tirst  suit  was  com- 
menced, the  prosecution  was  not  ended,  and,  of  consequence,  that 
the  suit  was  prematurely  brought.     lb.  595. 

14.  Same. — The  plea  of  the  pendency  of  a  prior  action  for  the  same 

cause,  between  the  same  parties,  stands  upon  like  principles,  and 
is  supported  by  like  evidence,  as  a  plea  of  a  former  recovery;  and 
while  tiie  pleas  have  not  the  same,  but  a  like  office,  the  plea  in 
abatement  is  not  available,  unless  the  judgment  which  could  be 
rendered  in  the  prior  suit,  would  be  conclusive  between  the  parties, 
and  operate  as  a  bar  to  the  second  suit.     Ih.  595. 

15.  Torts  as  causes  of  action ;  can  not  be  split. — As  causes  of  action,  torts 

are,  like  contracts,  indivisible,  and  can  not  be  separated  into  parts ; 
and  if  a  plaintiff  should  sue  but  for  a  part,  the  judgment  operates 
a  merger  of  the  right  of  recoverv  for  the  tort  in  its  entiretv.  lb. 
595. 

16.  Preliminary  examination  before  coynmitting  magistrate,  commencement 

of  prosecution;  pendency  of  prior  suit. — A  preliminary  examination 
before  a  committing  magistrate,  in  a  criminal  case,  is  the  com- 
mencement of  a  prosecution,  of  which  an  indictment,  subsequently 
preferred,  is  but  a  continuation ;  and  hence,  to  an  action  for  a  ma- 
licious prosecution  by  indictment  in  the  circuit  court,  a  plea  in 
abatement,  setting  up  the  pendency  of  a  prior  suit  between  the 
same  parties  for  the  same  prosecution  before  a  committing  magis- 
trate, is  good,  it  appearing  that  the  plaintiff  was  held  by  the  mag- 
istrate to  answer  an  indictment,  and  that  the  indictment  was  subse- 
quenlly  preferred.     lb.  595. 

17.  Plea  to  jurisdiction  of  justice  of  the  peace;  when  frivolous. — In  an  ac-. 

tion  for  damages  for  cutting  timber  off  phiintifTs  lands,  (commenced 
before  a  justice  of  the  peace,  in  which  the  amount  of  damages 
claimed  is  not  stated  in  the  summons,  but  is  stated  in  a  complaint 
filed  to  be  fifty  dollars,  a  plea  to  the  jurisdiction,  on  the  ground 
that  the  damages  claimed  exceed  fifty  dollars,  is  frivolous,  and,  on 
appeal  to  the  circuit  court,  may  be  disregarded  or  stricken  from 
the  file.     Wagno7i  v.  Turner,  197. 

18.  Ri(/ht  of  defendant  to  plead  to  the  merits;  effect  of  refusal'. — It  is  the 

right  of  every  defendant  in  a  civil  case  to  plead  to  the  inerits  at 
any  time  before  a  judgment  by  default  or  nil  dicit  is  entered 
against  him  ;  and  a  refusal  of  this  right  by  the  primary  court,  on 
leave  asked  to  i)lead,  is  a  reversible  error,     lb.  197. 

19  When  rendition  of  judgment  by  d^'fault  or  nil  dicit  error. — In  an  ac- 
tion for  damages  for  cutting  timl)er  off  plaintifl's  lands,  it  is  error 
for  the  court  to  render  juilgment  by  default  or  nit  dicit,  without 
the  intervention  of  a  jury  to  assess  tlie  i)laintiff's  damages. 

20.  Judgment  by  default  on  acknoirledgmrnt  if  service;  ivhen  erroneous. 
A  judgment  by  default,  rendered  on  an  acknowledgment  of  ser- 
vice by  the  defendant,  indorsed  on  the  summons  and  complaint,  is 
erroneous  and,  on  appeal,  will  be  n^versed,  when  the  record  fails 
to  show  pr(K)f  of  sucli  acknowledgment,  or  an  admission  of  the 
fafct  of  service,  was  made.  Finney,  AdnVr,  v.  Gilder,  190. 
See  Actions;  Attachmknt;  Attaciimbnt  Bond;  Deposition; 
Detinub  ;  EjBtT.MENT ;  Malicious  Prosecution  ;  Reheabino. 
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PRINCIPAL  AND  AGENT.    See  Agency. 
PRINCIPAL  AND  SURETY.    See  Sckety. 
PROHIBITION.     See  Criminal  Law. 

RAILROADS. 

1.  Taxation  of  income  oj  railroad  companies;  no  law  providing  for. 

Since  the  approval  of  the  revenue  act  of  December  .31st,  1868 
(Pamph.  Acts,  p.  297),  there  has  been  no  law  in  this  State,  au- 
thorizing the  assessment  and  collection  of  taxes  on  the  income  of 
railroad  companies.     State  v.  Board  of  Rev.  <&  Road  Com.,  65. 

2.  Injury  to  stock  by  railroad  company;  duty  of  engineer. — In  an  action 

against  a  railroad  company  to  recover  damages  for  injuries  done 
to  a  liorse,  acliarge,  given  at  the  request  of  the  plaintift",  instruct- 
ing the  jury  that,  if  the  horse  was  seen  by  the  engineer  ten  or 
fifteen  feet  of  the  road,  or  running  by  the  road-bed,  on  a  line  with 
it,  and  within  a  few  feet  of  the  moving  train,  and  under  circum- 
stances indicating  danger  of  the  horse's  getting  on  the  track,  it 
was  the  dutj'  of  the  engineer  to  use  all  means  in  his  power  to 
frighten  the  horse  away,  until  the  danger  had  ceased,  asserts  a 
correct  legal  proposition.  Ala.  Great  Southern  R.  R.  Co.  v.  Pow- 
ers, 244- 

3.  Same. — In  such  case,  a  charge  given  at  the  request  of  the  plaintiff  is 

free  from  error,  which  instructs  the  jury  that  the  reason  why  dif- 
ferent rules  for  railroads  are  prescribed  for  the  preservation  of 
cattle,  and  for  the  Siifety  of  human  life,  is,  that  human  beings  are 
sentient,  and  cattle  do  not  know  the  necessity  of  leaving  the  track; 
and  that  as  to  cattle,  in  addition  to  sounding  the  alarm  whistle,  the 
brakes  must  be  a|)plied,  and  the  train  checked  or  stopped,  if  need 
be,  to  prevent  injury.     lb.  244. 

4.  Same;  diligence  required  of  an  engineer. — The  diligence  required  of. 

an  engineer  in  charge  of  a  locomotive,  in  order  to  avoid  injury  to 
stock,  does  not  conmience  at  the  moment  he  first  perceives  the 
^tock  on  the  track ;  and  a  charge  requested  by  a  railruad  company, 
in  an  action  against  it  to  recover  damages  for  injuries  to  stock, 
liujiting  the  engineer's  duty  to  the  em])loyment  of  all  proper  means 
to  avoid  the  injury  from  that  moment,  is  properly  refu."-ed.  lb.  244- 

5.  Injury  to  stock  l>y  railroad  company;  when  owner  not  precluded  from 

recovery. — The  fact  that  the  owner  of  stock  permits  them  to  run  at 
large,  and  to  trespass  on  the  track  of  a  railroad  company,  does  not 
preclude  him  from  rei-overing  for  injuries  done  to  the  stock  by  the 
company's  locomotive  and  train.     //;.  244- 

6.  Basis  of  penalty  for  excessive  charges  on  freight  by  railroad  company 

under  act  approved  April  JOth,  1S73. — TJie  rate  on  freight  carried 
over  the  wliole  line  of  a  railroad  company,  which  furnishes  the 
basis  for  the  additional  fifty  per  cent,  allowed  by  the  act  of  the 
General  Asseml^ly,  approved  April  19th,  1873,  for  the  transporta- 
tion of  "local  freight,"  is  the  rate  charged  on  freight  taken  on  at 
one  terminus,  and  discharged  at  the  other;  and  not  the  rate  for 
freiglit  brouglit  from,  or  carried  to  a  point  beyond  either  terminus 
of  the  road.  {M.  ct  M.  Railway  Co.  v.  Steiner,  61  Ala.  559,  reaf- 
firmed on  this  point.)  Lotspeich  v.  Central  R.  R.  &  B.  Co.  of 
Georgia,  306. 

7.  Bill  of  lading  by  railroad  company  to  deliver  freight  beyond  its  line 

may  be  given,  but  can  not  be  coerced. — While  a  railroad  company 
may  give  a  bill  of  lading  to  deliver  freight  at  a  point  bej'ond  its 
line,  which  binds  the  company  for  safe  delivery  ^t  the  agreed  point 
of  destination,  this  is  simply  a  matter  of  agreement  between  the 
shipper  and  the  company,  in  the  absence  of  which  the  company  is 
not  liable  for  a  loss  occurring  after  the  freight  has  passed  Ijeyond 
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its  line ;  and  the  company  can  not  be  compelled  to  give  such  a  bilj 
of  lading.     Ih.  306. 

8.  When  testimony  fails  to  furnish  a  basis  for  determining  reasonable- 

ness of  charges  by  railroad  company. — Where,  in  an  action  against 
a  railroad  company  by  a  shipper,  to  recover  the  excess  of  charges 
on  cotton  shipped  by  him  over  and  above  what  was  reasonable, 
the  only  testimony  bearing  on  the  question  of  the  reasonableness 
of  the  charges  paid  by  him  was,  that  the  rates  of  freight  on  com- 
pressed cotton  shipped  from  Montgomerv  or  Selma,  were  about 
fifty  per  cent,  in  excess  of  the  rates  paid  hy  him  on  uncompressed 
cotton  shipped  from  Opelika,  a  point  sixty-six  miles  less  in  dis- 
tance than  Montgomery,  and  one  hundred  and  sixteen  miles  less 
in  distance  than  Selma,  from  the  terminus  of  the  road  to  which 
the  cotton  was  shipped,  it  being  common  knowledge  that  com- 
pressing cotton  bales  reduces  their  bulk  aV)out  one-half,  the  testi- 
mony was  wiiolly  insufficient  to  furnish  a  basis  for  determining 
the  reasonableness  of  the  charges ;  and  hence,  the  primary  court 
did  not  err  in  refusing  to  submit  that  question  to  the  jury.  lb. 
306. 

9.  Conveyance  of  railroad;  what  are  conditions  precedent. — "Where  a 

railroad  company,  incorporated  under  the  -laws  of,  and  owning  an 
unfinished  railroad  in,  this  Slate,  sold,  and  executed  to  another 
railroad  corporation  a  conveyance  of,  its  right  of  way,  road-bed, 
grading,  etc.,  the  conveyance  pronding  "  that  this  deed  is  to  have 
effect,  and  be  operative  only  uj)on  the  express  condition  and  un- 
derstamling,"  that  certain  conditions  s])ecifically  enumerated  and 
set  forth  therein,  requiring,  among  other  things,  a  completion  of 
the  railroad  conveyed  witliin  a  given  time,  and  the  issue  and 
transfer  by  the  purchasii>g  company  of  an  amount  of  its  capital 
stock  equal  to  the  paid  uj)  stock  of  the  soiling  comi)any,  are  com-, 
plied  with  by  thepurchasingcompany, — /i^/(/,  that  these  conditions 
are  not  subsequent,  but  precedent  to  the  passing  of  the  title 
intended  to  be  conveyed,  and  that,  the  said  conditions  not  having 
been  complied  with,  and  the  bankruptcy  and  dissolution,  of  the 
purchasing  company  having  .rendered  performance  impossible,  by 
the  terms  of  the  conveyance,  the  title,  as  between  the  contracting 
parties,  did  not  and  could  not  pass,  by  reason  of  the  non-perform- 
ance of  the  conditions.  Tenn.A  Coosa  K.  R.  Co.  v.  Eaxt  Ala.  R'lf 
Co.  420. 

10.  Lien  umler  act  providing  for  State  aid  to  railroads,  and  under  deed 

of  trnst  executed  to  indemnify  the  State;  extent  of. — Prior  to  the  exe- 
cution of  said  conveyance,  the  jiurchasing  comi)any,  being  en- 
gaged in  the  construction  of  its  hue  of  road,  and  contemjjlating 
obtaining  the  State's  indorsenjent  of  its  bonds,  under  the  statute 
providing  for  furnishing  the  aid  and  credit  of  the  State  to  railroads 
(Pamph.  .\cts,  ISfiS,  p.  198;  l»amph.  Acts,  1869-70,  p.  149),  had, 
by  deed  of  trust,  conveyed  to  trustees  its  property,  then  owned  and 
thereafter  to  l)e  accpiired,  as  indemnity  to  the  State' against  liability 
to  be  incurred  by  the  indorsement;  and  after  the  purchase,  the 

F)urcha8ing  comoany,  having  finished  twenty  miles  of  its  original 
ine  of  road,  and  also  i\\e  miles  of  the  line  of  road  j)urchase(l  by, 
and  conveyed  to  it,  ohtained  the  State's  indorsement  of  its  bonds, 
under  the  statute,  for  the  nund>er  of  miles  so  finished  by  it.  Held, 
that  the  lien  of  the  State  under  the  statute,  and  the  lien  created  by 
the  deed  of  trust  were  not  paramount,  but  subordinate  to  the  in- 
terest and  claim  of  the  selling  com|»any,  reserve<l  by  its  deed,  on 
the  property  covered  thereby.     Jb.4^'(l. 

11.  Same;  uhen  rights  of  third,  partiex  not  affected  by   decree  foveclnsing. 

Nor  were  the  rights  of  the  selling  company  in  the  property  covered 
by  said  deed  impaired  or  otherwise  affected  by  a  decree,  obtained 
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on  bill  in  equitj'  filed  by  the  trustee,  to  which  the  selling  company 
was  not  a  party,  foreclosing  the  deed  of  trust,  and  declaring  that 
the  bonds  indorsed  by  the  State  constituted  a  prior  lien  on  the 
railroad,  franchises  and  property  of  the  purchasing  conijjany,  and 
that  the  holders  of  the  bonds  were  subrogated  to  the  lien  and 
rights  of  the  State,  and  should  be  first  paid  out  of  the  proceeds  of 
sale ;  or  by  a  sale  made  under  the  decree,  and  a  conveyance  exe- 
cuted to  the  purchaser.     /  b.  4^6. 

12.  Dged  with  conditions  precedent;  nubserjuent  purchasers  charged  icith 

notice  of  conditions. — The  conveyance  executed  to  the  purchasing 
company,  and  under  which  it  acquired  its  rights,  expressing  on 
its  face  the  conditions  precedent,  on  the  perforniance  of  which  the 
title  WHS  to  pass,  this  operated  as  notice  to  all  subsecpient  pur- 
chasers and  encumbrancers,  including  the  State.     //».  42'i- 

13.  Written  contract;  can  not  be  changed  by  contemporaneous  parol  agree- 

ment.— While  it  is  a  rule  of  law,  that,  in  the  interpretation  of  a 
written  instrument,  the  court  is  permitted  to"  place  itself  in  the 
situation  of  the  contracting  parties  at  the  time  of  its  execution, 
and  to  consider  the  occasion  which  gave  rise  to  it,  the  relative 
position  of  the  parties,  and  the  obvious  design,  they  intended  to 
accomplish,  this  rule  can  not  be  so  extended  as  to  supplement  the 
writing  with  proof  of  a  contemporaneous  oral  agreement,  which 
changes  its  meaning ;  and  hence,  t^e  deed  under  which  the  pur- 
chasing company  in  this  case  acquired  its  rights,  reserving  the 
title  in  the  grantor,  as -security,  at  least,  until  all  the  conditions 
contained  in  the  deed  are  performed,  proof  of  a  contemporaneous 
parol  agreement,  which  would  operate  to  estop  the  selling  company 
from  asserting  its  title,  upon  the  performance  by  the  purchasing 
company  of  only  one  of  such  conditions,  is  inadmissible.     lb.  426. 

14.  Same;  new  term  can  not  be  added  to,  by  parol. — It  is  not  permissible, 

by  parol  proof,  to  add  a  new  term  to  a  written  contract,  not  ex- 
pressed in  the  writing,  but  alleged  to  have  been  understowl  and 
assented  to  in  the  negotiation.     lb.  4-6. 

15.  Contract  by  corporation  made  by  board  of  directors;  can  not  be  varied 

by  less  than  quorum  of  board. — A  railroad  corporation,  acting 
through  its  board  of  directors,  having  made  a  contract  for  the  sale 
of  its  road-bed,  etc.,  that  contract  can  not  be  varied  by  any  agency 
less  than  the 'power  that  made  it;  and  hence,  no  member,  or  num- 
ber of  members  of  the  board  less  than  a  (juorum,  has  authority  to 
add  to  the  contract  a  new  term  or  condition ;  nor  has  a  quorum  of 
the  (hrectors  such  authorit}*,  unless  they  are  assembled  as  a  board. 
lb.  426. 
16.  Estoppel  in  pais  ;  what  does  not  operate  as. — One  of  the  conditions 
of  said  contract  of  purchase,  and  of  the  deed  made  in  pursuance 
thereof,  being  that  the  purchasing  company  should  pay  off  and 
discharge  the  floating  debt  of  the' selling  company,  not  to  exceed 
in  amount  the  sum  of  $25,000,  one-fourth  in  money,  and  the  bal- 
ance in  i^s  first  mortgage  bonds,  indorsed  by  the  State,  and  num- 
bered from  3'20  upwards,  that  company,  after  the  completion  of  five 
miles  of  the  road  covered  by  its  deed,  delivered  to  one  C,  who 
was  a  director  of  the  selling  company,  and  its  largest  creditor  (the 
sum  due  him  being  over  $20,000),  about  $0,250  in  cash,  and  nine- 
teen of  its  first  mortgage  bonds,  indorsed  by  the  State  on  proof  of 
the  completion  of  said  five  miles  of  road,  valued  at  $17,100,  and 
numbered  from  321  to  339  inclusive.  C.  had  the  authority  of  the 
president  of  the  selling  company  for  making  the  collection,  and  for 
applying  it  to  his  own  use ;  and  he  retained  the  monev  and  l3onds 
in  his  own  hands,  making  no  report  of  what  he  hacf  done  to  the 
company.  The  board  of  directors  had  taken  n^  action  in  the  mat- 
ter of  giving  him  authority  to  collect,  and  it  took  no  action  on  the 
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use  he  made  of  the  collection.  After  the  decree  was  rendered  in 
the  foreclosure  suit  instituted  by  the  trustees  in  the  deed  of  trust 
executed  to  indemnity  the  State  against  liability  on  its  indorsement, 
the  nineteen  bonds  received  by  C.  were,  without  the  selling  com- 
pany's participation  or  knowledge,  proved  and  allowed  in  that 
Cause,  and  the  pro  rata  due  thereon  was  paid  out  of  the  proceeds 
of  sale.  Held,  that  the  selling  company  was  not  estopped  from  as- 
serting its  title  to  the  property  embraced  in  the  deed  against  the 
purchaser  at  the  foreclosure  sale,  on  failure  of  the  purchasing  cora- 
panv  to  complv  with  some  of  the  conditions  precedent  contained 
in  the  deed.  lb.  4^6. 
See  Common  Carrier  ;  Criminal  Law,  7-9,  33-39. 

REDEMPTION. 

1.  Bight  of  redemption  by  judgment  creditor  at  common  Intv  and  under 

the  statute  diHtinguished. — The  common  law  right  of  a  judgment 
creditor  to  redeem  the  lands  of  his  debtor  which  are  subject  to 
mortgage,  is  essentially  diflerent  and  distinct  from  the  right  to  re- 
deem given  by  the  statute  ;  the  common  law  right  must  be  exer- 
cised before  a  foreclosure,  wliile  the  right  conferred  by  statute  can 
but  seldom,  if  ever,  come  into  existence  until  the  other  has  been 
.    barred  by  foreclosure.     Cramer  &  Cohen  v.  Wafiton,  127. 

2.  Same;  can  not  be  blended  In  one  bill. — If  it  be  possible,  in  any  case, 

that  the  two  rights  can  co-exist,  and  that  the  creditor  may  have 
an  election  to  exercise  either,  thev  can  not  be  blended  in  one  bill, 
though  the  bill  be  filed  in  a  double  aspect,  or  in  the  alternative,  as 
such  a  bill  would  present  inconsistent  and  repugnant  claims  to  re- 
lief, the  relief  which  could  be  granted  in  one  asi)ect  being  mate- 
riallv  variant  from  that  which  could  be  granted  in  the  other. 
lb.  \2J. 

3.  Statutory  redemption  of  land-i  sold  under  mortgage;  u'hen   tender  in' 

sufficient. — To  the  statutory  right  of  a  judgment  creditor  of  a  mort- 
gagor to  redeem  lands  sold  under  a  power  contained  in  the 
mortgage,  from  the  purchaser  at  the  sale,  the  payment  of  all  law- 
ful charges  upon  the  lands  which  have  accrued  to  the  purchaeer, 
is  as  essential  as  is  the  payment  of  the  purchase-money  and  in- 
terest;  and  hence,  a  tender  of  the  purchase-money  and  interest, 
without  a  tender  of  such  charges,  is  insuthcient,  and  may  be  re- 
jected,    lb.  127. 

4.  Same;  value  of  permanent  improvements  a  lawful  c/iarj;^.— The  stat- 

ute contemplates  that  a  purchaser  of  lands  .at  mortgage  sale, 
while  in  possession,  and  before  redemption,  may  make  permanent 
improvements  thereon  ;  and  the  value  of  such  improvements  is  a 
lawful  charge  upon  the  lands  which  a  judgment  creditor,  seeking 
to  redeem,  must  i)ay,  or  offer  to  pay;  and  hence,  an  offer  to  re- 
deem, not  including  the  value  of  such  improvements,  is  insuffi- 
cient, and  will  not  give  rise  to  the  riglit  of  redemi)tion.     lb.  127. 

5.  Same;  vliev  debt  secured  by  junior  mortgage  a  lair fnl  charge. — Where 

a  junior  mortgagee  becoine.s  the  purchaser  of  lands  at  a  sale  under 
a  jxiwer  contained  in  a  prior  mortgage,  the  debt  secured  by  his 
mortgage  is  a  lawful  charge  unon  the  lands,  to  the  payment  of 
which  a  judgment  creditor  seeking  to  redeem  under  the  statute  is 
bound ;  and  hence,  an  offer  to  redeem,  which  does  not  include 
such  debt,  the  amount  thereof  being  known,  is  insufficient. 
lb.  127. 
«5.  Same;  when  junior  mortgagee,  as  purchaser,  not  hound  to  account  for 
rents  and  profits'. — A  junior  mortgagee,  purchasing  at  such  sale  and 
taking  possession  umler  his  purchase,  does  not  stan<l  in  the  rela- 
tion of  mortgagee  in  possession  to  a  judgment  creditor  seeking  to 
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redeem  under  the  statute,  but  he  holds  as  purchaser,  as  absolute 
owner;  and  hence,  the  rents  and  profits  accruing  to  him,  while  in 
possession,  can  not  be  applied  to  the  extingui-shment  of  the  debt 
secured  by  hi.s  mortgage,  thereby  lessening  the  amount  which  the 
creditor  would  have  to  pay  or  offer  to  pay  before  he  would  be  en- 
titled to  redeem.  Ih.  121 . 
7.  Same;  hoiv  value  of  improvements  determined. — Where  a  claim  for 
permanent  improvements  is  asserted  by  a  purchaser  of  lands  at 
mortgage  sale,  and  denied  by  a  judgment  creditor  seeking  to  re- 
deem, provision  is  made  by  statute  for  an  adjustment  of  the  mat- 
ter by  arbitration ;  and  if  the  purchaser  desires  to  conform  to  the 
statute,  and  suggests  the  appointment  of  referees,  but  the  creditor 
refuses  or  fails  to  nominate  a  referee,  on  his  part,  as  reipiired  by 
the  statute,  he  must  pay  or  tender  the  value  of  the  improvements 
claimed  by  the  purchaser,  before  he  will  l>e  entitled  to  redeem. 
lb.  127. 

REHEARIXG. 

1.  Application  for  rehearing  under  the  statute ;  when  petition  fatally  de- 
fective.— A  petition  for  a  rehearing  under  the  statute  after  final 
judgment  at  law  (Code  of  1876,  H  3161-2),  on  the  ground  of  newly 
discovered  evidence,  which  fails  to  show  in  wliat  the  testimony  con- 
sisted, and  that  it  was  not  merely  cumulative  of  a  fact  or  facts,  of 
which  some  prof  was  made  on  the  trial,  and  that  it  was  not  dis- 
covered until  iifier  the  adjournment  of  the  court  at  which  the  trial 
was  had,  is  fatally  defective.     Freeman  v.  Gragij,  199. 

RELEASE.     See  Ejectment,  9 ;  Composition  of  Debts. 

REMOVAL  OF  CAUSES  FROM   STATE  TO  FEDERAL  COURTS. 

1.  Order  removing  cause  from  State  to  Federal  court,  a  final  judgment , 

from  which  appeal  lies. — An  order  made  bj'  the  probate  court,  in  a 
proceeding  in.stituted  by  a  telegraph  company  to  condemn  the 
right  of  way  along  the  road-bed  of  a  railroad  company  for  the  es- 
tablishment of  its  line  of  telegraph,  removing  the  cause  from  that 
court  to  the  Federal  court,  under  the  provisions  of  the  act  of  Con- 
gress, is  a  final  judgment,  from  which  an  appeal  or  writ  of  error 
will  lie.     Ex  parte  Southern  Telegraph  Co. ,'564. 

2.  Same;  vhen  mandamus  inll  not  lie  to  set  aside. — The  petition  for  the 

removal  of  the  cause,  filed  by  the  railroad  company,  bringing  the 
case  within  the  provisions  of  the  act  of  Congress,  mandamus  will 
not  lie  to  vacate  and  set  aside  an  order  made  by  the  probate  court, 
removing  the  cause  to  the  Federal  court,  because  the  order  was 
made  without  hearing  evidence  offered  by  the  telegrajjh  company, 
showing  that  the  right  of  way  sought  to  be  condemned  was  of  less 
value  than  five  hundred  dollars,  and  that  the  contrary  averment 
in  the  petition  for  removal  was  untrue.     lb.  504. 

RENTS.  See  Chancery,  36 ;  Executors  AND  Administrators,  2;  Hus- 
band AND  Wife,  1,  2,  14,  15;  Landlord  and  Tenant; 
Tenants  in  Common. 

SALES. 

1.  Contract  of  sale  of  personal  propertji;  when  title  passes. — While  it 
may  be  true,  as  a  general  proposition,  that,  if  any  thing  remains 
to  be  done  by  either  party  to  a  contract  for  the  sale  of  personal 
property  before  delivery,  to  determine  the  price,  quantity  or 
identity  of  the  thing  sold,  the  title  does  not  vest  in  the  purchaser, 


698  INDEX. 

^ALES— Continued. 

and  tlie  contract  is  merely  executory,  this  principle  must  be 
limited  to  those  cases  in  which  the  evidence  does  not  show  an  in- 
tention to  make  the  sale  ivbsolute  and  complete,  without  any  re- 
gard to  the  performance  of  these  usual  prerequisites,  at  least  as  to 
price  and  measurement.     Shenly  d-  Finn  v.  Edwards,  175. 

2.  Same;  title  may  pass  without  fixing  an  absolute  price. — If  the  goods 

are  suffii-iently  identified,  a  complete  sale  of  them  may  be  made 
without  fixing  an  absolute  price,  if  such  be  the  clear  intention  of 
the  parties,  as  legally  evinced  by  the  circumstances  attending  the 
transaction.     lb.  175. 

3.  Same;  effect  of  delivery. — In  determining  whether  the  parties  to  a 

contract  for  the  sale  of  personal  property  intended  that  the  title 
should  pass,  so  as  to  complete  the  sale,  the  actual  delivery  of  the 
goods  is  of  the  greatest  importance  ;  and  if  there  be  accomi)anying 
declarations,  showing  an  intention  that  the  property  should  pass 
to  the  vendee  immediately,  and  not  at  some  future  time,  the  fact 
of  delivery,  as  evidence  of  intention,  becomes  manifestly  the  most 
cogent  of  all  legal  proofs,  when  the  good  faith  of  the  transaction 
is  not  impugned.     lb.  175. 

4.  Same;  rule  as  to  price  in  executory  and  executed  contracts. — While 

the  rule  as  to  price  in  executory  contracts  of  sale  of  i)ersonal 
property  requires  that  it  must  be  certain,  or  capable  of  being  made 
.  certain,  a  different  principle  prevails  where  the  contract  of  sale  is 
complete  and  executed.  In  the  latter  class  of  contracts,  where 
the  seller,  whether  by  actual  delivery,  or  other  like  unequivocal 
act,  intentionally  passes  the  property  in  specific  goods  to  the  pur- 
chaser, without  fixing  the  price,  the  law  leaves  the  price  to  be 
adjusted  l)y  the  agreement  of  the  parties,  or,  in  case  they  fail  to 
agree,  to  be  determined  by  the  verdict  of  a  jury.     lb.  175. 

5.  Same;  when  an  exectited  contract. — Where  the  owner  of  a  stock  of 

goods,  the  greater  jiart  of  which  was  new,  agreed  to  sell  the  entire 
stock,  the  new  goods  at  invoice  i)rices,  and  the  old  goods  at  such 
price  as  might  be  agreed  on  at  a  certain  time  in  the  near  future, 
the  pun^haser  to  execute  his  notes  for  $2750,  the  estimated  price 
of  the  stock,  and,  if  that  amount  was  insufficient  to  pay  for  the 
new  goods  at  invoice  prices,  and  the  old  goods  at  such  price  as 
they  might  agree  on,  then  the  purchaser  should  execute  his  note 
for  an  addititmal  sum  to  cover  the  difference;  but  if  it  should  be 
found  that  !|;2750' was  more  than  the  value  of  the  new  goods  at 

•  invoice  prices,  and  of  the  old  goods  at  the  price  to  be  agreed  on, 
then  the  purchaser  should  have  a  credit  on  his  notes  for  the  excess; 
and  the  notes  were  afterwards,  on  the  same  day,  executed  and  the 
goods  delivered,  and  the  purchaser  remained  in  possession  an  en- 
tire <iay  thereafter,  and  was  engaged  in  selling  the  goods  on  his 
own  account ;  and  afterwards,  Init  before  the  time  ha<l  expired  for 

.  agreeing  upon  the  price  of  the  old  goods,  and  for  ascertaining  the 
invoice  prices  of  the  new  goods,  a  creditor  of  the  seller  caused  an 
attacliment  to  be  leviied  on  the  goods, — held,  that  these  facts  con- 
stituted an  executed  contract  of  sale,  passing  the  title  to  the 
goods,  and  thev  were  not  subject  to  lew  under  the  attachment. 
lb.  ,175.  '  • 

6.  As  ajTecird  by  adverse  possession. — A  sale  of  i)ersonal  property,  held 

and  claimed  adversely  by  another,  does  not  pass  the  legal  title, 
but  operates  merely  as  a  transfer  of  a  chose  in  action. — Huddleston 
V.  Huey,  215. 

7.  When  complete  in  this  State. — Where  goods  are  purchased  in  this 

State,  the  sale  is  here  complete,  although,  in  pursuance  of  instruc- 
tions given  by  the  purchaser,  they  are  sliipped  to  him  at  his  domi- 
cil  in  another  State.     Wright  v.  Strauss  tt  Co.,  ^27. 

8.  Vendor  has  no  implied  lien  for  pure  hose- money, — A  vendor  of  per- 
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sonal  property,  parting  with  the  possession,  has  no  implied  or 
equitable  lien  for  the  payment  of  the  purchase-money;  but  he 
must  look  alone  to  the  personal  responsibility  of  the  vendee. 
StringfeUow  v.  Jvie,  309. 

See  Vendor  and  Pukciiaser  ;   Agency,  G,  7. 

SHERIFF. 

1.  Statute  authorizing  court  to  order  sheriff  to  execute  conreyattee  of  lands 

sold  by  his  predecessor,  construed. — Under  the  statute  authorizing 
the  court  from  which  issued  process,  under  which  a  sheriff  makes 
ales  of  land,  if  he  should  die  or  vacate  his  office  without  execut- 
ing a  conveyance  to  the  purchaser,  to  order  his  successor  in  office 
to  execute  the  conveyance  (Code,  1876,  §  3207),  the  power  is 
limited  to  the  single  case  of  a  failure  to  execute  a  conveyance ;  the 
power  to  direct  and  order  the  reformation  of  a  conveyance,  defec- 
tive because  of  a  mistake  common  to  the  sheriff  and  the  purchaser, 
is  not  conferred  by  the  sratute.     McCall,  Ex'r,  v.  White,  562. 

2.  Same;  motion  must  lie  made  ivithiyi  reasonable  time. — A  motion  to  re- 

quire the  sheriff  to  execute  a  conveyance  under  this  statute  is 
properly  refused,  where  more  than  t^n  years  elapsed  after  the  sale, 
before  the  making  of  the  motion,  during  which  time  the  purchaser 
and  those  claiming  under  him  have  not  had  or  claimed  possession 
of  the  land,  and  no  explanation  is  given  for  the  delay.     Jb.  563. 

SPECIFIC  PERFORMANCE.     See  Chancery,  42-46. 

STATUTES. 

1.  Construction  of. — "When  a  statute  is  plain  and  unambiguous,  whether 

expressed  in  limited  or  general  tenliSi'the  legislature  is  presumed 
to  have  meant  what  they  have  plainly  expressed ;  and  hence,  no 
room  is  left  for  construction.     Reese  v.  State,  IS. 

2.  Construction  of  penal  statutes. — Penal  statutes  are  to  be  strictly  con- 

strued, but  not  so  strictly  as  to  defeat  the  obvious  intention  of  the 
legislature.     lb.  IS. 

3.  }Yhen  statutory  remedy  exclusive. — When  a  right  is  solely  and  exclu- 

sively of  legislative  creation,  when  it  does  not  derive  existence 
from  the  common  law,  or  from  the  principles  prevailing  in  courts 
of  equity,  and  jurisdiction  of  it  is  limited  to  particular  tribuna'ls, 
and  specific,  peculiar  remedies  are  provided  for  its  enforcement, 
the  jurisdiction  and  remedy,  being  bounded  by  the  statute,  can  be 
exercised  and  pursued  only  before  the  tribunals,  and  in  the  mode 
the  statute  provides.     Chandler  v.  Hanna,  390. 

4.  Statutes  in  deroyation  of  common  la%v;  rule  of  construction. — A  stat- 

ute in  modification  or  derogation  of  the  common  law  will  not  be 
presumed  to  alter  it  further  than  is  expressly  declared,  the'  pre- 
sumption being  that  the  langiiage  and  terms  of  the  statute  im- 
port the  alteration  or  <;hange  it  was  designed  to  effect,  and  their 
operation  will  not  be  enlarged  by  construction  or  intendment. 
Cook  V.  Meyer  Bros,  oSO;  Lanier  v.  Younyblood,  587. 

5.  Repeal  of  statute  by  implication  not  favored — A  subsequent  statute, 

if  not  directly  repugnant  to  a  prior  statute,  will  not  operate  its  re- 
jieal ;  and  if  there  be  a  discrepancy,  such  exposition  should  be 
made,  if  practicaVjle,  that  both  may  stand  together ;  and  if  a  direct 
rei)Ugnancy  exists,  to  the  extent  of  such  repugnancy,  the  later 
statute  must  prevail.     Cook  v.  Meyer  Bros,  580. 

6.  As  to  iiroof  of  foreign  statutes,  see  Evidence,  42-46. 

See  Criminaf,  Law,  sub-title,  Prohibition  ;  Limitations,  Stat- 
ute OF ;  Mechanics'  Lien. 
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SUBROGATION.    S^  Sureties. 
SUPERSEDEAS.     See  Ejectment,  3,  4,  9. 

SURETIES. 

1.  Contrihution. — A  surety  paying  less  than  his  share  or  proportion  of 

the  common  debt  or  lialiility,  is  not  entitled  to  recover  contribu- 
tion from  his  co-surety.     Taylor,  Adin'r,  v.  Means,  4G'S. 

2.  Right  of  sureties  to  subrogation. — If  the  sureties  on  the  official  bond 

of  a  tax  collector  pay  and  satisfy  his  official  default,  they  will  be 
subrogated,  in  a  court  of  eijuity,  to  the  statutory  lien  in  favor  of 
the  State,  for  the  purpose  of  reimbursinjr  or  indemnifying  them ; 
but  the  equity  of  subrogation  will  not  arise  until  they  have  made 
payment  of  the  debt  or  default  of  the  principal.  Turner  v.  Teague, 
554. 

3.  Right  of  surety  paying  debt  of  principal  to  subrogation  to  judgments 

in  favor  of  creditor. — It  is  also,  in  this  country,  the  generally  recog- 
nized equity  of  a  surety,  paying  the  debt  of  the  principal,  to  be 
subrogated  to  judgments  or  decrees  which  the  creditor  has  ob- 
tained against  him,  and  to  the  liens  which  the  law  may  attach  to 
them.     lb.  554 

4.  When  sureties  not  entitled  to  be  subrogated  to  lien  against  property  of 

principal. — Where,  under  an  execution  issued  on  a  judgment  at 
law  obtained  against  a  defaulting  tax  collector  agd  the  sureties  on 
his  official  bond,  in  the  name  of  the  Auditor  for  the  use  of  the  State, 
lands  of  the  collector  were  levied  on  and  sold  Ijy  the  sheriff,  and 
were  purchased  by  the  sureties  at  a  sum  sufficient  to  pay  off  and 
satisfy  the  judgment,  which  they  paid,  the  sheriff  executing  to 
them  a  conve3'ance,  and  returning  the  execution  satisfied, — held, 
on  a  bill  in  equity  filed  by  tlie  sureties  against  a  subsequent  mort- 
gagee, to  enjoin  an  action  of  ejectment  brought  against  them  for 
the  recovery  of  the  lan<ls,  to  be  subrogated  to  the  lien  which  the 
State  had  in  priority  of  the  mortgage,  and  to  quiet  their  title,  that 
the  payment  made  by  the  sureties  to  the  sheriff  was  not  of  the  debt 
of  their  principal,  but  of  their  own  debt  for  the  purchase-money, 
which,  when  received  by  the  sheriff,  was  a  satisfaction  of  the  ex- 
ecution, a  discharge  of  the  bond,  and  anextinguishmentof  the  lien 
incident  to  it,  although  the  only  interest  obtained  by  them  under 
,  the  sale  was  the  collector's  ecjuity  of  redemption  in  the  mortgaged 
premises;  and  that,  therefore,  they  were  not  entitled  to  the  relief 
prayed  for.     lb.  554- 

See  Evidence,  12,  14,  23,  27. 

TAX-COLLECTOR. 

1.  Statutory  lien  on  properly  of  tax  collector;  its  nature,  and  remedy  for 

its  enforcement. — The  statutory  lien  on  the  property  of  a  tax  col- 
lector for  the  i)avment  of  ''any  judgiuent  which  may  be  rendered 
against  him  in  liis  official  capacity.  Tor  State  or  county  taxes," 
etc.,  is  not  a  right  of  projiertv,  but  merely  the  right  to  charge  the 
property  of  the  collector  with  the  payment  of  his  defaults,  in 
priority  of  subseijuent  alienations,  incumbrances  or  liens;  and  for 
Its  enforcement  there  is  no  legal  remedy,  but  like  other  liens  of 
which  possession  is  not  an  element,  and  for  the  enforcement  of 
which  specific  legal  remedies  are  not  provi<le<l,  it  can  be  carried 
int<^)  effect  onlj'  through  a  court  of  eijuity.     Tomer  v.  Tea<fue,  554. 

2.  Deputy  tax  collector. — The  statutes  of  this  State  contemplate  that 

tax  (Mjllectors  may  have  deputies;  and  their  ap|)oint»ient  maybe 
shown  by  j)arol  evidence.     Rodgers  v.  (xuines,  21S. 
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1.  Taxation  of  income  of  railroads. — Since  the  approval  of. the  revenue 

act  of  December  31st,  1868,  there  has  been  no  law  in  this  State,, 
authorizing  the  assessment  and  collection  of  (axes  on  the  income 
of  railroad  companies.     State  v.  Hoard  of  Rev.  cfc  Road  Com'rs,  65. 

2.  Sum^;  can  not  he  imposed  withoid  a   levy  by  the  legislature. — AVhile 

the  present  Constitution  requires,  as  did  the  Constitution  of  1868, 
that  the  income  of  corporations  shall  be  taxed  at  the  same  rate 
that  is  imposed  on  the  income  of  natural  persons,  and  the  legisla- 
ture, when  the  power  is  asserted,  can  not  tax  the  one  at  a  higher, 
and  the  otherat  a  lower  rate,  j'et,  the  first  step  in  taxation  being 
the  levy  by  the  legislature,  until  that  is  done,  there  can  be  no 
assessment  or  collection  of  taxes  on  either.     lb.  65. 

3.  Failure  by  legislature  to  levy  taxes;  effect  of. — When  the  legislature, 

through  a  failure  to  levy,  leaves  a  species  of  property  free  from 
taxation,  by  providing  no  machinery  which  can  be  adapted  to  the 
assessment,  the  courts  are  powerless  to  remedy  the  evil.     lb.  65. 

4.  Personal  property  assessed  for  taxes;  lien  on. — Where  a  tax-payer 

purchased  a  mule  in  February,  and,  by  his  own  act,  had  it  assessed 
for  taxes  as  his  propertj'  for  the  j'ear  in  which  the  purchase  was 
made,  and  allowed  the  assessment  to  stand  without  correction,  he 
thereby  estopped  himself  from  denying  his  liability  for  such  taxes ; 
and,  for  the  payment  of  all  the  taxes  assessed  against  him  for 
that  year,  a  lien  on  the  mule  existed  under  the  statute,  which  was 
superior  to<the  title  acquired  by  a  subsequent  purchaser.  Rodgers 
V.  Gaines,  218. 

5.  Sale  of  personal  property  for  taxes;  when  notice  of  sale  a  compliance 

with  the  statute. — The  w^ords,  "in  the  precinct  in  which  silch  de- 
linquent resides,"  contained  in  the  statute  providing  for  posting 
notices  of  the  sale  of  personal  property  for  taxes  (Code,  §  415), 
have  reference  to  the  time  the  assessment  was  made,  "  at  least,  in 
the  absence  of  actual  residence  in  another  precinct  in  the  county" 
at  the  time  of  sale ;  and  hence,  where  a  tax-payer  removed  from 
the  precinct  in  which  his  taxes  were  assessed,  after  they  became 
delinquent,  and  soon  thereafter  removed  from  the  county,  the 
posting  of  notices  of  the  sale  of  property,  levied  on  after  his  re- 
moval from  the  county,  for  unpaid  taxes,  in  the  precinct  in  which 
the  asse.ssment  was  made,  is  a  sufficient  compliance  with  the 
statute.    lb.  218. 

6.  Duty  of  tenant  for  life  to  pay  taxes;  can  not  defeat  remainder  or  rever- 

sion by  purchase  at  tax-sale. — It  is  the  duty  of  a  tenant  for  life  to 
pay  taxes  on  land  ;  and  he  can  not,  by  allowing  them  to  become 
delinquent,  and  the  lands  sold  for  their  payment,  and  by  becom- 
ing the  purchaser  at  the  tax-sale,  divest  the  estate  in  reversion  or 
remainder.     Pruitt  v.  Holly,  369. 

See  Evidence,  34. 
TENANTS  IN  COMMON. 

1.  LiabilHy  for  use  and  occupation. — It  is  a  rule  of  the  common  law, 

unchanged  by  the  statutes  of  this  State,  that  the  mere  occupation 
by  a  tenant  in  common  of  the  entire  estate  or  premises  does  not 
entitle  his  co-tenants  to  call  him  to  account  for  rents,  or  render 
him  liable  to  an  action  bv  them  for  use  and  occupation.  Fielder, 
E.r'r,  V.  Childs,  567. 

2.  When  possession  of  one  presumed  to  be  possession  of  all. — The  entry 

and  possession  of  one  tenant  in  common  are  ordinarily  pre- 
sumed to  be  the  entrj^  and  possession  of  all  the  tenants ;  and  this 
presumption  prevails  in  favor  of  all,  until  there  is  some  open, 
notorious  act  of  ouster  and  adverse  possession  by  the  tenant  en- 
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tering  and  holding,  brought  home  to  the  notice  or  knowledge  of 
his  co-tenants.  lb.  567. 
3.  When  possession  of  one  tenant  adverse. — Where  a  purchaser  of  lands 
at  a  sale  made  bj'  the  administrator  of  a  deceased  tenant  in  com- 
mon enters  into  and  takes  possession  of  the  whole  premises,  under 
a  deed  purporting  to  convey  the  entire  interest  in  the  lands,  but, 
in  fact,  only  conveying  the  undivided  interest  of  the  deceased  ten- 
ant, and  continues  therein,  claiming  for  himself  the  entirety  in  fee 
simple  in  the  capacity  of  sole  and  exclusive  proprietor,  and  taking 
and  appropriating  for  his  own  use  the  rents  and  profits,  these  open, 
unequivocal,  and  notorious  acts  of  ownership  render  his  possession 
adverse  and  hostile  to  the  title  of  the  co-tenants,  and  are  equivalent 
f,  to  an  actiKil  ouster,  and  of  an  utter  disseizin.     lb.  567. 

k^.:jE*"^  4.   ^yhen  deed  color  of  title. — While  the  deed,  in  such  case,  may  be  in- 

^''  sutficient  to  pass  the  legal  estate  to  more  than  the  interest  of  the 

deceased  tenant  in  the  lands,  and,  as  to  the  interests  of  the  other 
tenants,  it  may  be  void,  it  is  nevertheless  color  of  title;  and  pos- 
session under  it,  asserted  as  exclusive,  and  in  hostility  to  the  title 
of  the  true  owners,  is  adverse.     lb.  567. 

5.  Assumpsit  for  use  and  occupation;  when  one  tenant  in  common  can 

not  maintain  against  another. — In  such  case,  the  other  tenants  in 
common  can  not  maintain  an  action  of  assump.sit  for  use  and  oc- 
cupation against  the  purchaser  so  entering  and  holding.     lb.  567. 

6.  Same;  what  necessary  to  maintain. — -The  indispensable  element  to 

support  the  action  of  assumpsit  for  use  and  occupation,  both  at 
connnon  law  and  under  the  statute,  is  the  (-onventional  relation  of 
landlord  and  tenant,  or  an  entry  into  possess'on  in  recognition  of, 
and  in  subordination  to  the  title,  or  a  holding  by  the  permission  of 
the  landlord,  estopping  the  tenant  from  denying  or  claiming  the 
title,  or  drawing  it  into  controversy.     lb.  567. 

TREASURER, COUNTY. 

1.  Liability  of  county  treasurer  for  State  certificates  received  by  him,  and 
appro])riated  to  his  own  use. — Certificates  issued  by  the  Governor 
under  authority  of  tjie  act  approved  February  19th,  1867,  (Pamph. 
Acts,  1866-7,  p.  657),  and  ol)ligations  issued  in  pursuance  of  the 
act  approved  December  19th,  1873,  (Pamph.  Acts,  1873,  j).  40), 
having  been  received  by  a  county  treasurer  in  his  official  capacity, 
•  and  by  him  converted  to  his  own  use,  he  and  his  sureties  can  not 
absolve  themselves  from  liabilitv  therefor,  when  sued  on  hisoflicial 
bond,  by  contesting  the  constitutionality  of  the  statutes  under 
which  they  were  issued.     Lewis  v.  Lee  County,  148. 

See  Evidence,  12-14,  23;  Interest,  2. 
TRESPASS  AFTER  WARNING.     See  Crlminal  Law. 
TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Trial  of  right  of  property;  issue  and  burden  of  proof. — In  the  trial 
of  the  right  of  j)roperty  levied  on  under  an  execution  or  attach- 
ment, the  issue  is,  whetiier  the  i)roperty  belongs  to  the  defendant 
and  is. subject  to  the  process,  and  tiio  burden  of  proof  is  on  the 
plaintiff  in  the  process,  who  is  regarded  as  the  actor.  If  he  makes 
out  a  prima  facie  case,  the  burden  of  proof  then  shifts  to  the 
claimant,  who,  in  that  event,  nuist  show  a  legal  title  in  himself — 
such  a  title  as  would  support  trespass,  trover  or  detinue.  Shahan 
V.  Herzlterg,  Simpson  &  Co.  59. 

See  Bailsient;  Evidence,  15- 
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TROVER.     See  HrsBAxn  and  Wife,  8;  Mortoaues,  2. 
TRUSTS  AND  TRUSTEES. 

1.  Judgment  confessed  by  beneficiary  in  favor  of  trustee;  burden  of  proof 
on  latter  to  repcJ  ^resumption  of  undue  influence. — When  a  judg- 
ment is  confessea  by  a  beneficiary  in  favor  of  his  trustee,  or  a 
deed  is  made  by  the  former  to  the  latter,  in  the  absence  of  expla- 
nation, the  intendment  is,  that  the  judgment  or  conveyance  was 
obtained  by  undue  influence,  and  the  burden  rests  on  the  trustee 
to  repel  such  intendment.     Yonge  v.  Hooper,  119. 

See  Deeds,  9;  Ejectment,  6;  Gifts;  Husband  and  Wife,  2. 
UNLAWFUL  DETAINER.     See  Chancery,  5. 
USAGE.    See  Custom. 

USE  AND  OCCUPATION.    See  Tenants  in  Common. 
USURY. 

1.  Statute   of  Georgia    construed. — A   reasonable   construction   of   the 

statute  of  Georgia,  approved  February  24th,  1875,  fixing  the  legal 
rate  of  interest  in  that  State  at  seven  per  cent,  per  annum,  and 
authorizing  a  conventional  rate  of  twelve  per  cent,  per  annvrn,  by 
special  agreement  of  the  parties,  and  providing  that  "it  shall  not 
be  lawful  "  to  charge  a  rate  of  interest  greater  than  that  authorized, 
but  not  declaring  whether  usury  shall  vitiate  the  entire  contract, 
or  render  it  void  only  for  the  interest  unlawfully  charged,  is,  that 
the  penalty  for  usury  is  intended  to  be  only  a  forfeiture  of  the 
entire  interest  charged,  and  that  a  recovery  can  only  be  had  for 
the  principal.     Davison  v.  Burrus,  111. 

2.  Same;  when  court  of  equity  will  not  give  interest  on  contracts  tainted 

by. — When  a  mortgagor,  as  complainant,  seeks  equitable  relief 
against  usury,  he  is  usually  required  to  do  equity  by  paying  or 
tendering  the  principal  with  legal  interest;  but  when,  as  in  this 
case,  the  foreclosure  of  a  mortgage  securing  a  debt  tainted  with 
usury  is  sought  hy  the  mortgagee,  and  the  usury  is  pleaded,  no 
interest  can  be  recovered.    lb.  111. 

See  Bills  of  Exchange  and  JPromissory  Notes. 
VENDOR  AND.  PURCHASER. 

1.  Wlien  purchaser  of  land  not  a  bona  fide  purchaser  without  notice. — If 
,    a  purchaser  of  land  is  sufficiently  informed  to  put  him  on  inquiry, 

and  that  inquiry,  if  followed  up,  would  lead  him  to  the  knowledge 
that  there  is  a  vendor's  lien  on  the  land  for  unpaid  purcha.se- 
money  owing  by  his  vendor,  he  is  not  a  purchaser  without  notice, 
and  is  not  entitled  to  protection  against  the  asserted  lien.  Rosette 
V.  Wynn,  146. 

2.  Vendor's  lien  on  land  for  unpaid  purchase-money ;  ivairer  of,  lunr  de- 

termined.— To  determine  whether  a  vendor  lias  waived  his  lien  or 
land  for  unpaid  purchase-money,  the  whole  transaction  between 
the  parties  must  be  considered ;  and  if  from  the  transaction  as  a 
whole,  it  clearly  api)ears  that  the  vendor  trusted  exclusively  to 
the  personal  responsibility  of  the  vendee,  and  did  not  look  to  the 
land  for  security,  the  existence  of  the  lien  is  repelled.  Stringfellow 
V.  Ivie,  209. 

3.  Vendor  of  personal  property ,  parting  with  possession,  has  no  lien  for 

purchase-money. — A  vendor  of  personal  property,  parting  with  the 
possession,  has  no  implied  or  equitable  lien  for  the  payment  of  the 
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purchase-nionev  ;  but  he  must  look  alone  to  the  personal  responsi- 
bility of  the  vendee.     lb.  209. 

4.  Sale  of  land  and  personal  property  by  one  contract;  tchen  vendor's  lien 
on  the  land  waived. — Where  land  and  personal  property  are  sold 
together,  under  an  entire  contract,  at  an  aggregate  or  gross  price, 
and  in  the  sale  there  is  no  act  or  agreement  of  the  parties  fixing  or 
determining  what  part  of  the  gross  price  is  for  the  land,  and  what 
part  for  the  personal  property,  and  it  is  impossible,  without  resort- 
ing to  conjectural  inquiries,' to  separate  the  one  from  the  other, 
the  presumption  must  be,  that  the  vendor  did  not  look  to  the  land 
for  payment  of  the  purchase-money  therefor,  but  relied  on  the  per- 
sonal responsibility  of  the  vendee,  thereby  waiving  -his  hen. 
lb.  209. 

2.  Vendor' s  lien  on  land  for  unpaid  purchase-money ;  how  created. — No 
special  agrement  or  specific  intention  is  required  to  create  a  ven- 
dor's lien  on  land  for  unpaid  purchase-money ;  but  it  arises  by 
mere  operation  of  law,  and  is  an  incident  of  every  contract  for  the 
sale  of  land,  unless  it  has  been  waived.  Sims  v.  Xat.  Commercial 
Bank,  248. 

See  Chanceky,  24,  42-46 ;  Contracts,  3 ;  Deeds  ;  Evidence,  33 ; 
Frauds,  Statute  of  ;  Railroads,  9-16 ;  Sales. 

WARRANTY.    See  Agency,  6,  7. 

WILLS. 

1.  Construction  of  will;  intention  of  testator  can  not  he  shown  by  parol. 

In  the  construction  of  a  will  parol  proof  of  the  testator's  intention 
is  not  admissible;  but,  as  aids  in  arriving  at  his  intention,  when 
not  clearly  expressed,  the  state  of  his  property,  and  other  attend- 
ant, cognate  facts  may  be  shown.     Simmons  v.  Simmons,  235. 

2.  Same;  province  of  court  and  jury. — AVhere  parol  testimony  of  attend- 

ant, collateral  facts  is  introduced  in  aid  of  the  construction  of  a 
will,  whether  silch  testimony  is  true,  is  a  question  for  the  jury ; 
but  if  admitted,  or  when  proved  and  found,  the  influence  of  such 
facts  as  factors  in  interpreting  the  will  is  a  (luestion  of  law  for  the 
determination  of  the  court.     lb.  235. 

3.  Constrnrtioii  of  particular  provisions  i})  a  vitl. — A  testator  devised 

to  his  son  L.  the  west  halt  of  the  north-east  (juarter  of  section  22 ; 
and  to  his  grandson  G.  "all  of  the  south-west  (juarter  of  section  15, 
south  of  the  creek,"  describing  it  by  boundaries,  and  supposed  to 
contain  thirtj'-eight  acres  ;  and  in  a  subsequent  clause  of  the  will 
he  makes  this  devise:  "To  my  wife  B.,  her  life-time,  and  at  her 
death  to  my  son  W.,  all  of  section  22  on  the  south  side  of  creek, 
except  thirty-eight  acres  to  mv  grandson  G."  No  lands  in  section 
22  were  devised  to  G.,  the  only  devise  to  him  contained  in  the  will 
being  as  above  stated.  Ifeld,  in  a  statutory  real  action  in  the  na- 
ture of  ejectment,  brought  by  W.  against  L.  to  recover  that  part 
of  the  north-east  quarter  of  section  22,  which  lies  soutii  of  the 
creek,  that,  in  the  absence  of  evidence  of  tlie  state  of  the  testator's 
property,  or  other  outside  collateral  facts,  the  tlevise  to  W.  is  too 
obscure  to  impair  the  clear  language  found  in  the  devise  to  L. ; 
and  that  a  charge  given  by  the  primary  court,  instructing  the  jury 
that  under  the  will  the  i)laintitr  was  entitled  to  recover  tiie  land 
sued  for,  is  erroneous.     J  b.  235. 

4.  Etfuitabfe  conversion  of  real  into  pers(mnl  estate;  what  is,  and  xvhen 
it  takes  rffect. — A  provision  in  a  will  directing  that  the  testator's 
real  estate  should  be  sold  and  converted  into  money,  when  his 
youngest  cliihl  should  Ijeconie  of  age  or  marry,  constitutes  an  equita- 
ble conversion  of  the  real  estate  into  personal  property ;  but  the  con- 
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version  does  not  ami  cannot  takeeffed  nntil,  l»y  tlio  terms  of  the. 
will,  the  real  estate  can  Ix^  sold  ;  Hn<l,  nntil   that  time,   l)ein>j  real 
estate,  both  in  eiinity  and  at  law,   the   heirs,   havinjr   l>y   descent 
the  legal  title,  have  no  right  or  pretense  for  going  into  ecinity  to  re- 
cover the  possession.     Masxi'H,  Adin^r,  r.  MixUtweJI,  4~l- 

WITNESS. 

1.  f'omrntciic!/  of  (t  prirti/ its  a  vitnfKx  taiiler  section   SO-'iS  of  the   Coih'. 

Under  the  statute  rendering  a  party  incompetent  to  testify  as  to 
any  "transaction  with,  or  statement  l)v  a  deceased  person,''  etc., 
testiniony,  to  come  within  the  first  class  mentioned,  mnst  relate  to 
some  act  done  by  the  deceased,  or  in  the- doing  of  which  he  per- 
sonally participated  ;  and  to  come  within  the  other  class  mentioned, 
it  mnst  be  of  a  conversation  to  which  the  deceased  was  a  party,  and 
in  which  his  statements,  replies,  or  ])resnmed  a<lmi8sion  from 
silence  are  sought  to  be  introduced  in  evidence ;  and  in  either  case, 
to  fall  within  the  prohibition  of  the  statute,  the  transaction  or 
statement  must  be  of  such  a  character,  and  .so  connected  with  the 
deceased  that,  if  living,  the  presutnptifm  would  be  that  he  couM 
deny,  qualify,  or  ex])lain  it.     Wooil,  J'Jr'rx,  r.  lirrirer,  £■>!>. 

2.  Same. — If  the  testimony  relate  to  a  transaction    witli  another,    or 

falls  not  within  the  class  supposed  to  be  particularly  within  the 
knowledge  of  the  deceased,  neitlier  the  rule  of  exclusion,  nor  tin- 
reason  oif  it  applies;  and  hence,  it  was  held  that  the  testimony  ob- 
jected to  in  this  case,  as  coming  within  the  statute,  was  competent, 
knd  the  primary  court  did  not  err  in  admitting  it.  Ih.  259. 
.!.  Prosecutoi-  a  competent  iritnei^ti. — The  prosecutor  in  a  prosecution  for 
trespass  after  warning  is  not  rendereil  incompetent  as  a  witness 
by  reasitn  of  the  fact,  that,  under  the  statute  (Code  of  ]87(>,  <J 
4420),  he  is  entitled  to  the  fiii"  imposed  on  the  defendant  in  case 
of  conviction.     Bohannon  v.  State,  ^7. 

4.  Proof  of  writing  attested  by  vitnesx. — The  attesting  witness  to  a 

receipt  offered  in  evidence  nmst  be  called,  or  his  absence  ac- 
coinited  for,  before  other  evidence  of  its  execution  is  admissible. 
Je)iks  v:  Terrell,  Adm'r,  238. 

5.  Same. — The  execution  of  a  chattel  mortgage,  purporting  to  be  at- 

tested by  subscribing  witnesses,  can  not  be  proved  by  the  mort* 
gagor  or  mortgagee,  when  neither  of  the  .subscribing  witnesses  is 
called,  and  no  rea.son  for  not  producing  them  is  shown.  liussell  r. 
Walker,  315. 
tt.  Conriction  under  tdatute  for  placing  ohxtructionn  on  railroad  does  not 
render  n'itne.<i!i  incompetent. — Tlie  offense  of  wantonly  or  maliciously 
injuring  a  railroad,  or  of  placing  any  obstruction  or  impediment 
thereon  (Code  of  1H70,  1^+239),  not  being  a  common  law  felony,  an<l 
,  not  having  the  elements  of  the  r;'/m*'H /o/*/,  on  the  trial  of  a  de- 
fendant indicted  therefor,  a  witness'  complicity  with,  and  convic- 
tion of  the  same  offense  does  not  render  him  incomi)etent,  but 
merelv  aft'ects  his  crediliilitv.     (Vlftou  r.  Slate.  /f7^. 
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